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CASES  AT  LAW  AND  IN  EQUITY 

DETEBMIKED  BY  THB 

SUPREME  COURT 

OF  THB 

STATE  OF  IOWA 

AT 

DES  MOINES,  JANUAKY  AND  MAY  TERMS,  1911, 

AND  IN  THE   SIXTY-FIFTH   YEAB  OF   THB  STATE. 


J.  M.  KiNO^  Appellant,  v.  Alwiij>a  Bolt,  Walteb  Bolt, 
Mbs.  Walteb  Bolt,  Doba  Johnson,  Neva  Wat- 
son, William  Watson,  Appellees. 

Tax  deeds:    limitations:   title.    Proof  of  title  is  a  condition  pre- 

1  cedent  to  the  right  to  take  advantage  of  the  five  year  limitation 
statute  with  reference  to  tax  deeds,  but  such  title  need  not  be 
a  record  or  a  patent  title,  but  the  same  may  be  a  title  acquired 
by  adverse  possession. 

Same:    homestead:   unauthorized  acts  of  husband:    adverse  fos- 

2  session  of  wife.  Where,  as  in  this  case,  the  husband  and  wife 
were  in  peaceable  and  exclusive  possession  of  the  homestead,  the 
husband  alone,  and  without  the  knowledge  of  the  wife,  could  not 
bind  the  property  by  an  agreement  to  repay  plaintiff  the  amount 
of  taxes  paid  by  him  under  his  tax  deed  to  the  premises.  And 
as  the  wife's  possession  was  under  an  independent  right,  and 

Vol.  isi  Ia,— i. 
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not  subject  to  the  control  of  her  husband  when  the  period  within 
which  an  action  to  recover  the  property  sold  for  nonpayment  of 
taxes  had  expired,  all  rights  under  plaintiff's  tax  deed  were  ex- 
tinguished and  he  could  claim  nothing  thereunder,  or  by  virtue 
of  the  agreement  with  the  husband,  alone  to  repay  the  taxes. 

Same:  action  to  quiet  title:  recovery  of  taxes:  limitation.  It 
3  is  the  general  rule  that  failure  to  bring  action  for  the  recovery 
of  real  property  based  upon  a  tax  sale  or  deed,  within  the  time 
fixed  by  law,  will  bar  recovery  for  taxes,  paid  on.  the  property 
by  the  holder  of  a  tax  title.  And  this  rule  applies  in  the  instant 
case,  in  which  plaintiff  is  seeking  to  quiet  his  title  pursuant  to 
a  tax  deed  and  is  asking  in  case  this  can  not  be  done  that  he 
recover  the  taxes  paid  by  him,  it  appearing  that  plaintiff  made 
no  claim  under  his  deed  until  after  it  was  barred  by  the  statute 
of  limitation. 

Appeal  from   Montgomery  District    Court. — Hon.    E.    B. 

WooDBUFF^  Judge. 

Fbiday,  April  7,  1911. 

Action  to  quiet  title  to  a  lot  in  the  city  of  Red  Oak. 
Defendants  pleaded  adverse  possession  and  other  defenses, 
and  also  by  coimterclaim  asked  that  title  be  quieted  in 
them.  Decree  for  defendants^  and  plaintiff  appeals.  Af- 
firmed. 

P.  W.  Richards,  for  appellant. 

/•  M.  Junkin,  for  appellees. 

Deemeb,  J. — ^The  lot  in  controversy  was  sold  for  the 
delinquent  taxes  of  the  years  1876,  1877  and  1878,  at  the 
regular  tax  sale  held  in  November  of  the  year  1879,  to. 
the  plaintiff.  Thereafter  and  on  June  14,  1888,  a  tax 
deed  for  said  lot  issued  to  the  plaintiff  pursuant  to  said 
sale.  Defendant  Alwilda  Bolt  claims  to  have  acquired 
title  to  the  said  lot  through  a  deed  from  one  Honeyman, 
which ,  de^d  was  never .  recorded   and,   it   is  claimed,   was 
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lost  many  years  ago.  Pursuant  to  said  deed^  defendant 
took  immediate  possession  of  the  premises  and  occupied 
the  same  with  her  husband  as  a  homestead  down  to  the 
year  1893,  when  her  said  husband  died.  She  continued 
in  the  occupancy  of  the  premises  from  the  time  of  her 
husband's  death,  claiming  to  own  the  same,  until  the 
commencement  of  this  action.  During  her  occupancy 
she  improved  the  premises,  expending  at  least  $600  in 
betterments  thereon*  These  improvements  were  com- 
menced in  the  year  1882,  and  were  continued  down  to 
near  the  time  of  the  commencement  of  this  action.  She 
knew  nothing  of  the  tax  sale  of  the  premises,  and  always 
claimed  to  the  assessor  since  the  death  of  her  husband 
that  the  property  was  exempt  from  taxation,  because  she 
was  a  soldier's  widow  and  did  not  think  the  property  was 
subject  to  taxation.  The  assessors  informed  her  that  the 
property  was  exempt  to  her  as  such  and  upon  this  she 
relied.  Whether  or  not  taxes  were  levied  and  assessed 
against  the  property  for  the  years  1879  to  1889,  inclusive, 
and,  if  so,  by  whom  paid  does  not  appear.  Plaintiff,  how- 
ever, did  pay  taxes  upon  said  property  from  the  year  1889 
to  1900.  Neglecting  to  pay  thereafter,  the  property  was 
again  sold  for  taxes  in  the  year  1900  to  one  P.  W.  Rich- 
ards. On  January  20,  1908,  Eichards  gave  notice  to  the 
defendant  Alwilda  Bolt  of  his  purchase,  and  that  the 
right  of  redem^^tion  would  expire  within  ninety  days 
from  the  date  of  the  service  thereof.  Upon  receipt  of 
this  notice,  defendant  Bolt  redeemed  the  property  from 
the  tax  sale  by  paying  the  amount  necessary  to  effectuate 
the  same  to  the  county  auditor.  No  deed  was  issued  pur- 
suant to  this  second  sale,  but  Bichards  assigned  his  cer- 
tificate of  sale  to  the  plaintiff  in  this  suit.  This  was 
done  after  defendant  had  deposited  the  money  for  re- 
demption with  the  county  auditor.  Plaintiff  never  gave 
the  defendant  any  notice  that  he  was  claiming  title  to  the 
lot,  and,  although  he  lived  within  but  a  few  blocks  from 
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the  premises,  never  made  any  claim  thereto^  and  when 
notified  that  certain  sidewalks  should  be  constructed  or 
repaired  he  directed  the  officer  to  the  defendant  Bolt,  as- 
serting that  he  had  nothing  to  do  with  the  property,  and 
that  notice  should  be  given  to  the  defendant  Mrs.  Bolt 
This  was  before  the  time  that  Bichards  served  his  notice 
of  redemption.  Plaintiff  claims,  however,  that  he  had  an 
arrangement  with  plaintiff's  husband  during  his  lifetime, 
whereby  the  said  husband  was  to  work  out  the  amount  of 
the  taxes  paid  by  plaintiff,  with  interest  and  costs,  and 
that  when  this  was  done  he  would  deed  the  property  to 
the  said  husband.  That  jsuch  agreement  was  made  with 
the  husband  is  satisfactorily  established,  and  plaintiff  also 
shows,  or  attempts  to  show,  the  number  of  hours  worked 
by  the  said  husband  pursuant  to  this  agreement.  Plaintiff 
asks  that  in  the  event  his  title  under  his  tax  deed  be  not 
established,  he  have  a  decree  for  the  amount  of  the  taxes 
paid  by  him,  with  interest  and  costs,  after  deducting  the 
value  of  the  labor  performed  by  defendant's  husband  W 
fore  his  death,  amounting,  as  we  understand  it,  to  the 
sum  of  approximately  $100.  The  defendant,  whilst  not 
denying  this  agreement,  pleads  that  her  husband  had  no 
authority  to  make  it  for  her  or  on  her  behalf,  and  that 
in  any  event  plaintiff's  right  to  recover  for  the  taxes  paid 
by  him  is  barred  by  the  statute  of  limitations.  In  response 
to  this  plaintiff  asserts  that  defendant's  possession  and 
occupancy  of  the  premises  has  always  beeii  permissive, 
that  her  title  is  not  adverse,  and  that  she  is  in  no  position 
to  challenge  the  tax  deed,  because  she  has  not  shown  any 
title  to  the  lot. ' 

Code    1897,    section    1445,    provided:      "No    person 
shall   be   permitted   to   question   the   title    acquired   by   a 

treasurer's   deed   without   first   showing  that 

I.  Tax  dsbos:  -  ,,  j  i_  i.         i    • 

iimiutions:        he,    or   the    person   under   whom   he   claims 

title,  had  title  to  the  property  at  the  time  of 
8ale>    or   that   the   title   was    obtained   from   the    United 
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States  or  this  state  after  sale."  Under  this  section  it  has 
repeatedly  been  held  that  proof  of  title  is  a  condition 
precedent  to  the  right  of  a  party  litigant  to  take  advantage 
of  what  is  known  as  the  five  year  limitation  statute,  with 
reference  to  tax  deeds.  This  latter  statute,  being  section 
1448  of  the  Code  of  1897,  reads  as  follows:  "No  action 
for  the  recovery  of  real  estate  sold  for  the  nonpayment 
of  taxes  shall  be  brought  after  five  years  from  the  ex- 
ecution and  recording  of  the  treasurer's  deed,  unless  the 
owner  is,  at  the  time  of  the  sale,  a  minor,  insane  person 
or  convict  in  the  penitentiary  in  which  case  such  action 
must  be  brought  within  five  years  after  such  disability 
is  removed."  But  the  title  therein  referred  to  need  not 
be  a  record  or  patent  title.  If  the  party  attacking  the 
deed  has  title  by  adverse  possession,  this  may  be  shown 
to  defeat  an  action  for  the  recovery  of  real  property  based 
upon  a  tax  deed.  Shelly  v.  Smith,  97  Iowa,  259;  Roth 
17.  Munzenmaier,  118  Iowa,  326;  ClarJe  v.  Sexton,  122 
Iowa,  312;  Chandler  v.  Keeler,  46  Iowa,  596. 

That  defendant  Alwilda  Bolt  has  been  in  the  peace- 
able,  uninterrupted  and  hostile  possession  of  the  property 
since  the  time  she  claims  to  have  received  the  deed  there- 
^  for  from   Honeyman   is   conclusively   estab- 

SoSfaed'icto  lished  by  the  evidence.  That  the  property 
2dJerte*S?ie«.  '^^^  ^^^  homcstcad  of  husband  and  wife  and 
taon  of  wife.  ^  continued  after  the  death  of  the  husband 
is  clearly  shown,  and  there  is  no  testimony  that  the  wife 
had  any  notice  or  knowledge  of  the  husband's  agreement 
to  repay  to  plaintiff  the  amount  of  taxes  paid  by  him, 
with  interest  and  costs,  after  deducting  the  value  of  the 
labor  performed  by  him  for  the  plaintiff.  Under  the  rec- 
ord he  surely  had  no  right  to  in  any  manner  incumber 
the  homestead  without  his  wife's  joining  him  in  such  agree- 
ment. Indeed,  plaintiff  claims  nothing  under  this  agree- 
ment, save  the  right  to  be  reimbursed  for  the  taxes  paid 
by  him  after  giving  credits  for  labor  performed.     This 
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agreement  was  not  made  for  or  on  behalf  of  the  defendant 
Alwilda  Bolt  and  it  is  not  shown  that  she  had  any  knowl- 
edge thereof.  It  was  not  therefore  binding  upon  her  and 
the  only  remaining  question  is,  is  plaintiff  entitled  to  a 
decree  for  the  amount  of  taxes  paid  by  him,  either  in 
virtue  of  this  agreement  or  because  of  the  equities  of  the 
case?  That  the  agreement  was  not  binding  upon  the  wife 
needs  no  argument.  But  see  Beedle  v.  CotOley,  85  Iowa, 
S-iO,  and  cases  cited  therein. 

Defendant  Alwilda  Bolt  was  in  possession  of  the 
homestead  under  an  independent  right,  and  not  subject  to 
the  control  of  her  husband.  This  right  could  not  be  taken 
away  from  her  by  any  unauthorized  act  of  her  husband, 
and,  as  she  was  in  legal  possession  of  the  homestead  when 
the  five  year  limitation  hitherto  referred  to  expired;  all 
rights  under  the  tax  deed  were  extinguished,  so  that  plain- 
tiff can  claim  nothing  under  or  in  virtue  of  his  agreement 
with  defendant's  husband. 

II.  The  only  other  proposition  in  the  case  is  plain- 
tiff's right  to  have  judgment  against  the  defendant  for  the 
amount  of  taxes  paid  by  him.     The  general  rule  is  that 

one  who  neglects  to  bring  action  for  the  re- 

3.  Same:  action  <•  i  x         i.         i 

to  quiet  title:     covcry  01   real  property,   based  upon  a  tax 

recovery  o£ 

f?»««^  sale  or  deed,  within  the  time  fixed  by  law 

limitation.  '  ... 

can  not  recover  the  money  paid  by  him  in 
extinguishment  of  the  taxes  on  such  property.  Inries  v. 
Drexel,  78  Iowa,  253;  Rue  v.  King,  74  Iowa,  288;  Roth 
V.  Munzenmaier,  118  Iowa,  326;  Dovd  v.  Blood,  89  Iowa, 
240. 

It  is  plaintiff's  contention,  however,  that  this  rule  does 
not  apply  to  an  action  such  as  this,  which  is  in  equity, 
wherein  defendant  is  asking  that  her  title  to  the  property . 
be  quieted  as  against  plaintiff's  claim  under  his  tax  deed. 
This  proposition  presents  the  only  doubtful  question  in  the 
case.  It  must  be  remembered  in  this  connection,  however, 
that  plaintiff  brought  the  action,  and  is  now  asserting  that 
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Us  title  is  good  and  should  be  quieted,  and  that  in  the 
event  this  is  not  done  that  he  have  judgment  for  the 
amount  of  the  taxes  paid  by  him.  The  following  cases 
are  relied- upon  by  plaintiff  in  support  of  his  contention: 
Harber  v.  Sexton  &  Son,  66  Iowa,  211;  Barke  v.  Early, 
72  Iowa,  273;  BiLck  v.  Holt,  74  Iowa,  294;  Harrison  v. 
Sauerwein,  70  Iowa,  291. 

None  of  these  seem  to  be  in  point.  In  Harber^s  case 
plaintiff,  who  was  the  owner  of  the  record  title,  brought  a 
suit  in  equity  to  set  aside  a  tax  deed,  becauae  the  land  was 
sold  for  taxes  which  had  been  paid  before  the  sale  was  had. 
The  trial  court  allowed  defendants  compensation  for  taxes 
paid  by  them  during  the  five  years  last  preceding  the  com- 
mencement of  the  action.  This  holding  was  reversed,  and 
they* were  allowed  to  recover  for  all  taxes  paid;  the  reason 
for  such  holding  being  that  it  was  not  a  case  where  the  de- 
fendants had  been  sleeping  upon  their  rights,  and  that,  as 
plaintiff  had  seen  fit  to  bring  defendants  into  a  court  of 
equity,  the  defendants,  not  being  guilty  of  any  laches  or 
wrongful  act,  were  entitled  to  reimbursement  as  an  inci- 
dent to  the  relief  granted  to  the  plaintiff. 

In  Barlee  v.  Early,  supra,  plaintiff,  the  owner  of  the 
patent  title,  brought  action  in  equity  to  quiet  his  title  and 
to  set  aside  certain  tax  deeds  held  by  the  defendant.  In 
his  petition  he  offered  to  pay  the  defendant  the  amount 
of  all  taxes  paid  by  him  which  might  be  found  to  be  "legally 
due/'  It  was  held  that  this  offer  to  pay  a  debt  legally 
due  applied  to  a  claim  which  was  already  barred  by  the 
statute  of  limitations,  and  that  such  offer  covered  all  taxes 
paid  by  the  defendants.  It  was  said  in  the  opinion  that 
'Tiaving  made  the  offer  to  do  equity,  the  court  will  not 
hear  him  set  up  the  statute  of  limitations  as  an  excuse 
for  his  refusal  to  perform." 

Buck  V.  Holt,  supra,  was  an  action  of  like  character. 
The  tax  deed  was  held  invalid,  because  the  taxes  for  which 
the  land  was  sold  had  been  paid  before  the  sale.    No  ques- 
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tion  was  there  made  regarding  the  bar  of  the  statute  of 
limitations  as  against  the  right  of  the  tax  title  holder  to 
recover  from  the  ownei:  for  the  payments  made.  The  case 
followed  Oardner  v.  Early,  69  Iowa,  42,  which  was  also 
an  action  by  the  patent  title  holder  to  set  aside  a  tax  deed, 
because  the  delinquent  taxes  were  not  brought  forward  as 
required  by  the  law  then  in  existence.  No  question  was 
there  made  regarding  the  statute  of  limitations,  and  the 
decision  turned  upon  the  proposition  that,  as  plaintiff  had 
brought  his  action  to  set  aside  the  tax  deed,  it  was  his  duty 
to  reimburse  the  holder  of  the  tax  deed  for  payments  made 
by  him. 

Harrison  v.  Sauerwein,  supra,  was  a  similar  case  and 
was  determined  upon  equitable  principles.  No  question 
regarding  the  statute  of  limitations  was  in  the  case,  'and 
no  pronouncement  was  made  with  reference  thereto.  The 
present  cause  is  an  action  brought  by  the  purchaser  at  the 
tax  sale  to  quiet  his  title,  or,  in  the  event  that  such  relief 
be  not  granted,  that  he  have  judgment  for  the  amount  of 
the  taxes  paid  by  him  such  an  action  is  barred  in  five  years. 
Brown  v.  Painter,  44  Iowa,  368;  Thompson  v.  Savage,  47 
Iowa,  522 ;  Sexton  v.  Peck,  48  Iowa,  250 ;  Thode  v.  Spof- 
ford,  65  Iowa,  294. 

In  La  Rue  v.  King,  74  Iowa,  288,  which  was  an  action 
to  enjoin  the  execution  of  a  tax  deed  and  to  set  aside  a  tax 
sale,  the  defendant,  the  holder  of  the  tax  deed,  answered, 
resisting  the  granting  of  the  relief  asked,  and  also  prayed 
that  his  title  to  the  land  be  confirmed.  He  also  asked  to 
recover  of  plaintiff  the  taxes  which  he  paid.  It  was  there 
held  that  he  could  not  recover  for  taxes  paid  more  than 
five  years  prior  to  the  filing  of  his  counterclaim,  citing 
Sexton  17.  Peck,  48  Iowa,  251 ;  Brown  v.  Painter,  44  Iowa, 
368. 

In  Thode  v.  Spofford,  65  Iowa,  294,  which  was  an 
equitable  action  to  set  aside  certain  tax  sales  and  deeds, 
plaintiff  was  required  by  the  decree  of  the  circuit  court  to 
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pay  certain  sums,  in  order  that  he  might  redeem  the  prop- 
erty from  the  tax  sale,  and  it  was  there  held  that  defend- 
ants might  recover  for  all  taxes  paid  by  them  within  five 
years  prior  to  the  commencement  of  the  suit,  with  interest 
and  penalties,  and  that  all  sums  paid  by  them*  for  taxes 
and  upon  tax  sales  before  that  time  were  barred  by  the 
statute  of  limitations,  citing  Brown  v.  Painter,  44  Iowa, 
368. 

In  Innes  v.  Drexel,  78  Iowa,  253,  it  is  said  that  the 
five  year  statute  not  only  extinguishes  the  tax  title,  but  all 
rights  which  are  dependent  upon  it. 

The  latest  pronouncement  upon  this  question  seems  to 
be  found  in  Roth  v.  Munzenmai^r,  supra,  which  was  an 
action  -to  foreclose  a  mortgage,  wherein  one  Young,  who 
claimed  under  a  tax  deed,  was  made  a  party  defendant 
The  real  controversy  was  between  the  holders  of  the  tax 
title  on  the  one  side  and  the  mortgagee  and  the  holder  of 
the  patent  title  on  the  other.  As  against  the  tax  title,  the 
holder  of  the  patent  title  pleaded  the  five  year  statute  of 
limitations  and  laches.  It  was  held  that  the  plaintiff  was 
under  no  obligations  to  reimburse  the  tax  title  holder  for 
taxes  paid;  the  reason  being  that  plaintiff  was  not  asking 
to  redeem,  but  relying  upon  the  five  year  statute  of  limita- 
tions as  an  extinguishment  of  the  claim  under  the  tax  title. 
This  and  the  other  cases  cited  seem  to  rule  the  question 
now  before  us.  Whatever  of  apparent  conflict  there  may 
be  in  previous  decisions  is  due  to  the  fact  that  the  prin- 
ciple ruling  the  different  cases,  depended  largely  upon  the 
nature  of  the  relief  asked  and  as  to  who  was  the  moving 
party. 

In  the  instant  case  plaintiff,  it  seems,  relied  upon  the 
promise  of  defendant's  husband  to  reimburse  him  for  the 
taxes  paid.  He  said  nothing  about  his  tax  deed  to  anyone, 
and  defendant  never  heard  of  it  until  shortly  before  the 
beginning  of  this  suit.  He  did  nothing  by  way  of  asserting 
his  title  until  his  claim  was  barred  by  the  statute  of  limi- 
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tations.  This  statute  not  only  operated  as  a  complete 
defense  to  his  action  to  quiet  title,  but  also  to  his  claim  for 
taxes  paid.  His  acceptance  of  the  husband's  promise  to 
pay  the  taxes  in  lieu  of  his  assertion  of  the  title  within 
a  reasonable  time,  his  laches  in  permitting  the  defendant 
to  expend  large  sums  of  money  in  the  improvement  of  the 
property,  his  failure  to  notify  her  of  his  claim  or  of  her 
obligation  to  pay  any  taxes  thereon,  the  fact  that  since 
1893  the  property  was  really  exempt  from  taxation,  and 
the  other  circumstances  in  the  case  render  it  inequitable 
that  plaintiff  be  allowed  anything  for  taxes  paid.  Evi- 
dently he  was  not  relying  at  any  time  upon  the  property, 
but  upon  the  husband's  promise  to  reimburse  him  for  these 
taxes.  If  he  did  not  get  his  pay,  it  was  not  the  defendant's 
fault 

No  error  in  the  decree  is  found,  and  it  must  be  and 
it  is  affirmed. 


Chbistina  Stokes,  Appellant,  v.  The  City  of  Sac  City, 

Iowa,  Appellee. 

Municipal  corporations:  personal  injury :  evidence:  erroneous  ex- 
i  clusion:  waiver.  In  this  aetion  for  personal  injury  caused  by 
tlie  fright  of  plaintiffs  horse  at  a  show  wagon  standing  upon 
the  street,  evidence  that  the  horse  was  quiet ;  that  it  noticed  the 
wagon  and  was  frightened  at  the  same;  and  as  to  whether  plain- 
tiff acquired  any  control  over  the  horse,  was  admissible  over  the 
objection  that  the  same  was  a  conclusion  of  the  witness.  It 
was  also  competent  to  show  that  other  horses  were  frightened 
at  the  same  object.  And  the  error  in  striking  parts  of  such  evi- 
dence was  not  waived,  proper  exception  having  been  taken,  by 
the  statement  of  counsel  that  the  same  may  go  out,  which  was 
in  effect  an  inquiry  of  the  court  regarding  its  ruling. 

Same:    nuisance:   instructions.    An  instruction  in  this  action  that 
2    the  jury  must  find,  to  entitle  plaintiff  to  recovery,  that  an  exhibi- 
tion of  the  show  wagon  upon  defendant's  streets  was  a  nuisance, 
and  that  the  burden  was  upon  plaintiff  to  establish  that  fact,  was 
erroneous,  because  failing  to  further  instruct  the  jury  as  to  the 
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meaning  of  the  term  nuisance,  as  that  term  has  a  special  and 
particular  meaning  when  applied  to  streets  and  highways. 

Same:  negligence:  instruction.  Negligence  consists  not  alone  in 
3  careless  action  but  also  in  careless  omission  to  act,  and  the  in- 
struction that  negligence  is  the  doing  of  some  act  which  an  or- 
dinarily prudent  person  under  like  circumstances  would  not  do, 
was  inadequate;  especially  as  applied  to  the  facts  in  this  case, 
where  the  charge  of  negligence  was  predicated  upon  failure  to  act. 

Appeal  from  Sac  District  Court. — Hon.  F.  M.  Powebs, 

Judge. 

Fmday,  April  7,  1911, 

AoTioiir  at  law  io  recover  damages  for  personal  in- 
jury. Verdict  and  judgment  was  returned  for.  defendant, 
and  plaintiff  appeals.     Reversed. 

Charles  D.  Goldsmith,  for  appellant 

Wm.  A.  Hart  and  TT.  A.  Helsell,  for  appellee. 

Weaveb,  J. — The  plaintiff  claims  that  while  lawfully 
driving  along  one  of  the  streets  of  the  defendant  city,  and 
being  in  the  exercise  of  due  care  on  her  own  part,  her 
horse  became  frightened  by  the  sight  and  smell  of  a  wild 
animal  exhibition  which  defendant  had  negligently  allowed 
upon  said  street,  with  the  result  that  she  was  thrown  from 
her  carriage  and  severely  injured.  The  defendant  denies 
that  it  was  in  any  manner  negligent  with  respect  to  the 
matters  complained  of.  The  evidence  tends  to  disclose 
facts  as  follows:  It  was  circus  day  in  Sac  City.  Follow- 
ing in  the  trail  of  the  circus  was  the  exhibition  of  an  animal 
the  nature  of  which  is  left  in  some  doubt.  Some  witnesses 
speak  of  it  as  a  wild  hog,  or  wart  hog,  of  extraordinary 
size,  endowed  with  a  heavy  mane,  a  bushy  tail,  long  tusks, 
a  misshapen  face,  and  a  disagreeable  odor.     The  fair  in- 
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ference  seems  to  be  that  it  was  a  freak  specimen  of  the 
porcine  f  amily^  whose  more  exact  scientific  classification  is 
not  a  matter  of  importance.  It  was  loaded  in  a  van  or 
cage  mounted  on  wheels.  On  the  morning  of  the  day  in 
question  the  showman  in  charge  drove  the  van  to  a  posi- 
tion on  the  street  at  or  near  the  comer  of  Fifth  and  Main 
streets,  where  it  remained  through  the  day.  The  team 
which  hauled  it  was  detached,  the  tongue  of  the  vehicle  re- 
moved, and  the  cage  so  arranged  that  persons  paying  for 
the  privilege  could  enter  and  view  the  exhibit.  Early  in 
the  day  the  mayor  of  the  city  visited  the  showman  and  sug- 
gested the  advisability  of  his  obtaining  a  license,  but  he 
replied  that  the  main  circus  had  been  duly  licensed,  and 
that  in  other  towns  this  had  been  construed  as  including  a 
permit  for  the  side  shows  and  collateral  exhibitions  which 
clustered  about  it.  This  'T>luff"  appears  to  have  satisfied 
the  city's  executive,  as  he  collected  no  license  fee,  and  the 
faker  continued  to  do  business  at  the  same  stand.  The 
plaintiff  resided  in  the  country,  and  on  the  morning  in 
question  she,  with  her  three  little  girls,  drove  to  town  in 
a  single-seated  carriage  drawn  by  one  horse.  She  described 
the  horse  as  twenty  years  old,  crippled,  and  quiet,  one 
which  she  had  often  driven  to  town.  In  the  afternoon, 
being  ready  to  return  to  her  home,  she  entered  her  car- 
riage; two  of  her  children  occupying  the  seat  with  her  and 
the  third  sitting  on  the  carriage  floor  at  her  feet.  Starting 
homeward  she  turned  the  comer  at  Fifth  avenue  and  Main 
street,  where  the  exhibition  was  located,  and  at  or  near  the 
turn  (the  exact  point  being  in  dispute)  the  horse  appeared 
to  take  fright,  and  the  woman,  evidently  more  or  less  dis- 
tracted by  her  anxiety  for  the  safety  of  her  brood  of  little 
ones,  was  unable  to  hold  the  animal  in  check,  and  after 
running  some  distance  she  was  thrown  out.  With  this 
general  outline  of  conceded  or  undisputed  facts,  we  now 
proceed  to  consider  questions  raised  by  the  appeal. 

I.     Many  of  the  trial  court's  rulings  upon  evidence 
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are  challenged  by  the  appellant.     It  will  be  impracticable 
to  deal  specifically  with  them  all,  and  we  mention  only 

those  which   seem  to  be  of  controlling  im- 
covoftATioMs:    portance.     The  question  of  fact  over  which 

personal  in-  , 

jniy:  evidence:  the   parties   Seem  to  have  most  strenuously 

erroneous  *  ,  *" 

exeinnon:         contended  was  whether  the  plaintiff's  horse 

waiver.  ■•■ 

took  fright  at  the  exhibition  at  the  comer 
of  Fifth  and  Main  streets.  Concerning  this  and  collateral 
questions  very  much  of  the  evidence  offered  by  the  plaintiff 
was  ruled  out  on  the  defendant's  objection  to  its  competency 
and  materiality.  For  example,  the  plaintiff  testifying  as 
a  witness  described  the  horse  she  was  driving  as  being 
"crippled  and  quiet."  The  statement  that  he  was  quiet 
was  stricken  out,  as  being  the  conclusion  of  the  witness. 
Again,  she  said  that  as  she  drove  around  the  comer  by  the 
show  wagon  the  horse  "noticed  the  wagon  and  shied  and 
jumped."  The  statement  that  "the  horse  noticed  the 
wagon"  was  stricken  for  a  similar  reason.  Again,  she 
said  the  horse  "took  fright  at  the  wagon,"  and  the  words 
"at  the  wagon"  were  stricken.  Another  witness,  after 
saying  she  saw  the  horse  as  it  was  running  down  the 
street,  was  asked  whether  plaintiff  "acquired  any  control 
over  it,"  and  objection  to  the  question  as  calling  for  a 
•onclusion  was  sustained. 

Still  another  witness  who  had  been  at  or  near  the  ex- 
hibition wagon  on  that  day  was  asked  whether  he  saw  any 
horses  "become  frightened"  at  it,  and  an  objection  to  the 
inquiry  as  incompetent  and  immaterial,  unless  it  be  con- 
fined to  plaintiff's  horse,  was  sustained.  The  testimony  of 
several  other  witnesses  was  offered^  to  the  effect  that  they 
saw  and  observed  the  wagon  and  its  contents  at  its  location 
already  described  on  the  day  of  plaintiff's  injury,  and  that 
several  different  teams  being  driven  along  the  street  in 
that  vicinity  became  greatly  frightened  at  the  exhibition 
and  were  h6ld  under  control  with  much  difficultv.  This 
offer  was  in  each  instance  rejected,  the  court  saying,  "It 
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is  the  court's  theory  that  evidence  of  other  horses  being 
frightened  is  not  competent."  These  rulings  can  not  be 
sustained.  The  quiet  character  or  habit  of  the  horse  was  a 
material  fact  bearing  on  the  question  whether  plaintiff  was 
in  the  exercise  of  due  care  in  driving  it,  and  the  defend- 
ant's objection  thereto  should  have  been  overruled.  Her 
statement  that  the  horse  noticed  the  wagon  or  took  fright 
at  the  wagon  was  clearly  admissible.  While  it  partakes 
somewhat  of  conclusion,  it  is  also  a  fact  to  which  any  in- 
telligent observer  may  testify.  The  person  driving  the 
horse  and  observing  its  movements  can  speak  with  reason- 
able certainty  of  the  fact  of  its  fright,  and  ordinarily 
(with  scarcely  less  certainty)  of  the  cause.  See  Schmidt 
V.  Dvhuqae,  136  Iowa,  402,  and  cases  there  cited. 

It  is  argued  by  appellee  that  the  error  in  this  respect 
was  waived  by  .the  plaintiff.  This  claim  is  made  in  reli- 
ance upon  matters  occurring  at  the  trial,  as  here  stated. 
Following  the  plaintiff's  statement  that  "the  horse  noticed 
the  wagon,"  the  record  shows  the  following:  "Mr.  Helsell: 
I  move  to  strike  out  from  her  answer  ^the  horse  noticed  the 
wagon'  as  being  a  conclusion  of  the  witness;  as  to  what  he 
did  she  has  a  right  to  say.  The  Court:  I  suppose  that  is 
true;  that  may  go  out.  Mr.  Goldsmith:  The  words  Hhe 
horse  noticed  the  wagon'  may  go  out?  The  Court:  That 
may  be  stricken  out  of  the  answer,  and  the  rest  may  stand. 
(Plaintiff  excepts.)"  This,  appellee  insists,  indicates  an 
acquiescence  in  the  ruling.  We  do  not  so  construe  it.  The 
remark  by  plaintiff's  counsel  seems  to  have  been  only  by 
way  of  interrogatory  to  the  court.  This  is  indicated,  not 
only  by  the  interrogation  point,  but  also  by  the  fact  that 
the  court  then  repeats  its  ruling  and  plaintiff  preserved  an 
exception  thereto.  In  any  event,  the  error  is  repeated  in 
so  many  rulings  upon  plaintiff's  quite  persistent  effort  to 
get  the  matters  of  this  kind  in  evidence  that  we  think  its 
prejudicial  effect  was  in  no  maimer  neutralized. 

It  must  further  be  said  that  the  rule  applied  to  plain- 
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tiflTs  case  by  the  trial  court  seems  to  have  been  overlooked 
in  the  admission  of  testimony  for  the  defense.  For  ex- 
ample, a  witness  who  was  present  at  the  time  of  the  acci- 
dent was  permitted  to  state  from  his  experience  and  from 
what  he  saw  of  plaintiff's  horse  at  the  tim^  that  it  was 
not  uncontrollable.  Another  was  permitted  to  say  that  the 
horse  "paid  no  attention  whatever  to  the  wagon,"  and  that 
he  "did  not  scare  at  this  wagon  or  hog  or  anything  else." 
The  inconsistency  of  these  rulings  .with  those  made  in  the 
earlier  part  of  the  trial  is  too  radical  for  us  to  assume  it 
had  no  prejudicial  effect  upon  the  minds  of  the  jurors. 
Exceptions  were  also  taken  to  the  court's  rulings  upon  the 
plaintiff's  testimony  as  to  her  physical  condition  imme- 
diately after  her  injury  and  subsequent  thereto.  Several 
answers  were  stricken  out  which,  we  think,  should  have 
been  permitted  to  stand,  but  the  error  was  of  incidental 
character  and  not  so  material  that  we  would  be  inclined  to 
reverse  the  judgment  below  on  that  ground  alone. 

II.  We  are  of  the  opinion,  also,  that  the  court's 
charge  to  the  jury  is  properly  subject  to  several  of  the  ex- 
ceptions  taken  thereto.     In  the  first  place,  the  jury  were 

frequently   told   that   to   justify    a   recovery 
nuisance:  for   plaintiff   they   must   first   find   that  the 

instructions.  , 

wagon  or  exhibition  complained  of  was  a 
nuisance,  and  that  the  burden  was  upon  the  plaintiff  to 
prove  that  it  was  a  nuisance,  but  the  charge  nowhere  de- 
fines or  explains  the  meaning  of  the  term.  "Nuisance" 
in  the  general  sense  of  the  term  is  a  word  of  quite  broad 
and  comprehensive  signification.  It  has  also  what  we  may 
call  a  special  or  particular  meaning  in  its  application  to 
public  streets  and  highways,  and  to  enable  the  jury  to 
apply  the  general  rules  of  law  contained  in  the  charge  to 
the  case  in  hand  they  should  have  been  informed  what 
facts,  if  found,  would  render  the  presence  of  this  exhibi- 
tion on  the  defendant's  streets  a  nuisance. 

Error  is  also  assigned  upon  the  definition  of  negligence 
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contained    in    the   court's   charge.      It    reads    as    follows: 
^'Negligence  is  the  doing  of  some  act  which  an  ordinarily 

prudent    person    under     like     circumstances 
negligence:        would    uot    do."      The    definition    is    inade- 

instruction.  t.t      i-  •  i  • 

.  quate.  Negligence  consists,  not  alone  m 
careless  action,  but  also  in  careless  omission  to  act.  Mc- 
Caull  V.  Bruner,  91  Iowa,  214;  Kearney  v.  Laughlin,  45 
Neb.  390  (63  N.  W.  941) ;  State  v.  Railroad  Co.,  52  iN". 
H.  549.  The  failure  of  the  court  in  this  connection  to 
direct  the  attention  of  the  jury  to  negligence  which  is 
predicable  upon  failure  to  act,  where  duty  of  action  is 
shown,  was  especially  prejudicial  in  this  case  because  the 
defendant's  negligence,  if  any,  consisted  solely  in  its  fail- 
ure to  prevent  or  remove  the  alleged  obstruction  or  nui- 
sance from  its  streets.  Plaintiff  makes  no  claim,  nor  is 
there  evidence,  that  the  city  had  any  active  agency  in  the 
creation  of  the  alleged  nuisance,  but  her  claim,  briefly 
stated,  is  that  '^officers  saw  and  knew,  or  ought  to  have 
known,  of  the  existence  of  such  nuisance  and  of  its  dan- 
gerous character,  and  negligently  failed  to  cause  its  re- 
moval, and  that  by  reason  of  such  negligence  she  was  in- 
jured. In  view,  therefore,  of  the  issue  made  by  the  plead- 
ings and  the  theory  upon  which  the  case  was  tried,  we 
can  not  say  that  the  error  in  this  respect  was  negligible. 

As  it  is  evident  from  what  we  have  said  that  a  new 
trial  must  be  ordered,  we  deem  it  unnecessary  to  extend 
this  opinion  for  the  discussion  of  other  matters  argued  by 
counsel.  Many  of  the  points  not  mentioned  by  us  are 
controlled  by  our  conclusions  hereinbefore  expressed,  and 
others  are  not  likely  to  arise  on  another  hearing. 

Of  the  merits  of  the  controversy  we  have  no  opinion 
to  express,  except  that  from  the  record  before  us  we  find 
the  plaintiff  clearly  entitled  to  a  new  trial,  and  the  cause 
will  be  remanded  to  the  district  court  for  that  purpose. 

Reversed. 
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W.  H.  Wabe  v.  Hebman  M.  Leffebt,  a  firm  composed  of 
Emil  Leffebt,  Mb8.  Xeffebt  and  Henby  Leffebt, 
Appellant 

Pleading:    representative  capacity  of  parties:  demurrer.    In  a  suit 

1  against  a  partnership  it  is  necessary  for  the  plaintiff  to  allege 
the  representative  capacity  of  defendant  and  failure  to  do  so  is 
ground  for  demurrer. 

Same:     review  on  appeal.    The  questions  raised  by  demurrer  to  a 

2  petition  are  properly  before  the  appellate  court  on  appeal  from 
a  judgment  for  plaintiff  rendered  after  overruling  a  demurrer, 
filing  of  answer  and  trial  upon  the  merits. 

Appeal  from  Council  Bluffs  Superior  Court — Hon.  G.  H. 

Scott,  Judge. 

Fbiday,  Apbil  7,  1911, 

This  is  an  action  brought  on  a  written  contract.  There 
was  a  trial  to  the  court  without  the  intervention  of  a  jury 
and  a  judgment  for  the  plaintiff.  The  defendant  appeals. 
Reversed, 

Clem  F.  Kimball,  for  appellant 

H,  0.  Ouren,  for  appellee. 

Shebwin,  C.  J. — The  plaintiff,  entitling  this  action 
as  appears  herein,  brought  suit  on  a  contract  in  the  follow- 
ing language:  "I  hereby  agree  to  take  back  ring  provided 
same  is  in  good  condition  as  when  sold,  for  amount  paid 
less  ten  percent;  amount  paid  $150.  Herman  M.  Leffert." 
The  plaintiff  alleged  in  his  petition  that  one  Cheney  made 

the  contract  above  referred  to,  and  that  he  was  the  assignee 
Vol.  isi  Ia.— 2. 
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of  Cheney.  He  further  alleged  that  the  ring  had  been 
tendered  back  to  the  defendant,  and  that  the  defendant  had 
refused  to  receive  it.  There  was  no  allegation  in  the  peti- 
tion that  the  defendant,  Herman  M.  Leflfert,  was  a  copart- 
nership or  a  corporation.  The  original  notice  was  directed 
to  the  defendant  as  a  partnership,  and  the  defendant  ap- 
peared and  demurred  to  the  petition  on  the  ground  that 
there  was  a  defect  of  parties,  and,  in  substance,  that  the 
petition  did  not  allege  a  cause  of  action  against  the  partner- 
ship known  as  the  Herman  M.  Leffert  firm.  This  demur- 
rer was  overruled,  and  the  defendant  subsequently  an- 
swered, denying  that  it  had  ever  made  the  contract  set  out 
in  the  petition. 

It  is  very  clear  that  the  court  erred  in  overruling  the 
demurrer.  Code,  section  3627,  provides  that  "a  plaintiff 
suing  as  a  corporation,  partnership,  executor,  guardian,  or 
I.  Pliadihos:,  in  any  other  way  implying  corporate,  part- 
capacity  of  nership,  representative  or  other  than  indi- 
demurrer.  vidual  Capacity,  need  not  state  the  facts  con- 
stituting such  capacity  or  relation,  but  may  aver  the  same 
generally  or  as  a  legal  conclusion,  and  where  a  defendant 
is  held  in  such  capacity  or  relation,  a  plaintiflF  may  aver 
such  capacity  or  relation  in  the  same  general  way."  It 
has  been  the  holding  of  this  court  that  it  is  necessary,  under 
this  statute,  to  allege  the  representative  capacity  of  either 
the  plaintiff  or  the  defendant,  as  the  case  may  be,  and  that 
a  failure  to  so  plead  is  a  ground  for  demurrer.  Byington 
V.  Miss.  &  M.  B.  Co.,  11  Iowa,  502;  Sweet  v.  Irvin,  54 
Iowa,  101;  State  v.  Fogerty,  105  Iowa,  32;  Construction 
Co.  V.  Brown,  110  Iowa,  37. 

The  plaintiff  says,  however,  that  the  answer  sufficiently 
showed  the  partnership  capacity  of  the  defendant,  and 
hence  the  failure  on  his  part  to  plead  a  partnership  ^vas 
•  qa—  ^^^     not   fatal.      There   are   two   difficulties   with 

2,  oamb:  review 

on  appeal.         ^j^jg  position.     In  the  first  place,  the  answer 
did  not  allege  that  defendant  was  a  partnership,  nor  did 
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it  allege  the  existence  of  a  partnership  at  the  time  the  con- 
tract pleaded  was  alleged  to  have  been  made.  On  the  con- 
trary, the  inference  may  be  drawn  from  the  answer  that 
there  was  no  such  firm  in  existence  at  that  time.  Section 
3564  of  the  Code  provides  that  where  a  demurrer  is  inter- 
posed to  a  petition  and  overruled  and  an  answer  is  there- 
after filed,  the  ruling  on  the  demurrer  shall  not  be  consid- 
ered as  an  adjudication  of  the  questions  raised  thereby,  and 
the  sufficiency  of  the  pleading  thus  attacked  may  be  deter- 
mined as  if  no  demurrer  had  been  filed.  The  question 
raised  by  the  demurrer  is  therefore  properly  before  us  for 
consideration,  and  we  hold  that  the  demurrer  should  have 
been  sustained. 

Other  questions  are  presented  in  this  case  which  it  is 
not  now  necessary  to  determine,  because  they  wiU  not,  in 
all  probability,  arise  on  the  retrial  thereof.  We  may  say, 
however,  that  there  was  not  a  particle  of  evidence  tending 
to  show  that  the  contract  in  question  was  the  contract  of  a 
firm  known  as  Herman  M.  Leffert.  Moreover,  the  undis- 
puted evidence  showed  that  the  ring,  when  the  alleged 
tender  back  was  made  thereof,  was  not  in  the  condition 
required  by  the  contract,  and  with  these  two  matters  in 
mind  we  are  wholly  unable  to  see  the  grounds  upon  which 
the  trial  court  gave  the  plaintiff  a  judgment.  No  service 
of  notice  was  ever  made  on  the  individual  Herman  M. 
Leffert,  nor  did  he  enter  any  appearance  in  this  action,  and 
the  judgment  is  not  against  him  personally,  but  against 
the  firm  known  as  Herman  M.  Leffert. 

For  reasons  heretofore  stated  the  judgment  is  reversed. 


J.  N.  Rbynoij)s  v.  The  City  of  Centeeville,  Appellant. 

Municipal  corporationB:  defective  streets:  contributory  negli- 
gence: EVIDENCE.  Mere  knowledge  of  the  defective  condition  of 
a  public  street  will  not  as  a  matter  of  law  render  a  party  guilty 
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of  negligence  in  using  the  same,  but  it  must  further  appear  that 
he  knew,  or  as  an  ordinarily  cautious  person  ought  to  have  known, 
that  it  was  imprudent  and  dangerous  to  attempt  its  use. 
In  this  action  plaintiff  was  driving  along  one  side  of  a  street,  in 
the  center  of  which  was  a  ditch  over  which  he  was  required  to 
cross,  and  the  evidence  is  held  to  show  that  he  knew  of  the 
danger  in  crossing  and  he  is  therefore  precluded  from  recover- 
ing because  of  his  negligence  in  so  doing. 

Appeal  from  Appanoose  District  Court. — "Kok.  F.  W. 

ElCHELBEEQEE,    Judge, 

Wednesday^  Febbuaby  15,  1911. 

AoTiON  for  damages  resulted  in  a  verdict  and  judg^ 
ment  for  plaintiff,  from  which  defendant  appeals.  Re- 
versed. 

Harry  S.  Qreenleaf,  City  Attorney,  and  Claude  B. 
Porter,  for  appellant. 

Vakntine  &  Fee,  for  appellee. 

Ladd^  J. — In  the  afternoon  of  October  18,  1907,  the 
plaintiff  was  driving  his  team,  consisting  of  a  blind  horse, 
weighing  about  one  thousand  one  hundred  pounds,  and 
another  of  about  eight  hundred  pounds,  hitched  to  a 
wagon  loaded  with  props  about  four  feet  long  to  be  used 
in  a  mine.  There  was  a  long  hill  as  he  passed  the  ceme- 
tery in  going  out  on  East  Main  street,  steep  at  places. 
About  one  hundred  and  fifty  yards  from  the  bottom  there 
had  been  a  layer  of  rock  cropping  out,  but  this  had  been 
taken  away,  and  a  space  about  fourteen  to  sixteen  feet 
wide  left  Immediately  below  and  above  this  the  road  was 
sufficiently  wide  for  teams  to  pass,  though  this  was  some- 
what difficult  at  that  point  Water  coming  from  a  ledge 
of  rock  had  washed  a  ditch  to  the  east  from  near  this 
narrow  space,  and  this  extended  to  the  bottom  of  the  hill. 
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and  then  turned  south  through  the  bank  of  the  creek  just 
before  reaching  a  bridge.  As  plaintiff  drove  down  this 
hill  he  met  a  team  near  the  narrow  way,  and  turned  to 
the  north  side,  and,  according  to  his  statement,  drove 
astride  the  ditch  to  the  point  where  it  turned  south,  where 
he  undertook  to  drive  across  it  to  the  main  track.  Coun- 
sel have  argued  the  case  on  the  theory  that  he  drove  on 
the  north  side  of  the  ditch,  but  the  discrepancy  can  make 
no  difference  in  the  result.  Where  he  undertook  to  cross 
the  ditch  was  from  a  foot  to  sixteen  inches  deep,  and,  as 
the  front  wheel  went  in,  he  kicked  the  brake  loose  and 
fell  from  the  wagon.  He  was  sitting  on  the  props  loaded 
lengthwise  with  the  wagon,  with  his  feet  to  the  front,  and 
lindoubtedly  the  jolt  to  one  side  as  the  wheel  entered  the 
ditch  threw  him  off.  He  was  familiar  with  the  road,  hav- 
ing passed  frequently  that  way  for  over  thirty  years,  and 
had  often  taken  the  same  track  followed  on  this  occasion. 
As  late  as  the  day  previous  he  had  hauled  a  load  of  iron 
rails  along  the  north  side  of  the  ditch  as  a  matter  of  choice 
and  across  it  at  the  far  side,  and  knew  that  it  grew  deeper 
as  it  approached  the  bottom.  It  could  be  plainly  seen  all 
the  way  down  the  hill  from  the  top  and  several  witnesses 
testified  to  their  custom  of  driving  to  one  side  immediately 
above  or  below  the  narrow  space  and  waiting  for  an  ap- 
proaching team  to  pass.  But  teams  had  gone  the  way 
defendant  did,  and  the  track  across  the  ditch  appears  to 
have  been  smooth.  The  defendant  contends  that  in  view 
of  the  facts  as  recited  plaintiff  was  guilty  of  contributory 
n^ligence,  and  for  that  reason  a  verdict  should  have  been 
directed  for  defendant. 

It  will  be  observed  that  he  might  have  turned  back 
to  the  south  track  shortly  after  he  passed  the  rock  ledge, 
though,  as  he  testified,  this  would  have  cramped  his  wagon, 
as  he  must  have  passed  over  the  ditch,  which  was  shallow 
at  that  point  diagonally,  or  he  might  have  waited  either 
above  or  below  the  ledge  for  the  team  to  pass  and  then 
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have  gone  down  the  south  side.  This  was  a  public  street 
of  the  city,  open  for  travel  on  both  sides  of  the  ditch,  and, 
even  though  plaintiff  may  have  known  that  it  was  neces- 
sary to  drive  across  the  ditch  at  the  bottom  of  the  hill  if 
he  took  the  north  side,  this  alone  was  not  sufficient  to 
charge  him  with  negligence.  In  addition  to  this,  it  must 
appear  that  he  knew,  or,  as  an  ordinarily  cautious  'man, 
ought  to  have  known,  that  it  was  imprudent  to  under- 
take to  pass  over  the  ditch  as  he  did.  Cooh  v.  Town  of 
Hedrick,  135  Iowa,  23,  and  cases  cited;  Sylvester  v.  Town 
of  Casey,  110  Iowa,  256 ;  Templin  v.  Town  of  Boone,  127 
Iowa,  91.  Of  course,  if  plaintiff  appreciated  the  danger 
and  knew  or  ought  to  have  known  that  it  was  imprudent 
for  him  to  take  the  north  track  and  undertake  to  cross 
the  ditch  at  the  bottom  of  the  hill,  then  he  must  have 
taken  another  course;  that  is,  either  have  waited  for  the 
team  to  pass,  and  then  have  driven  down  the  south  track 
or  else  have  turned  back,  crossing  the  ditch  at  the  upper 
end  where  more  shallow.  Parkhill  v.  Town  of  Brighton, 
61  Iowa,  103;  McGinty  v.  City  of  Keokuk,  66  Iowa, 
725;  Hartman  v.  City  of  Muscatine,  70  Iowa,  511;  Cos- 
ner  v.  City  of  Centerville,  90  Iowa,  33.  As  plaintiff  had 
been  a  teamster  for  thirty-five  years  and  was  familiar  with 
"every  foot  of  the  ground,"  he  must  have  been  aware  of 
the  precise  danger  he  brooked  in  attempting  to  drive 
through  the  ditch.  He  must  have  been  aware  that  in  veer- 
ing to  cross  the  ditch  onfe  wheel  of  his  wagon  would  likely 
drop  in  first  and  one  side  down  so  as  to  jolt  him  toward 
that  side  of  the  load.  He  knew  this  as  well  as  the  city 
could  have  understood. 

In  answer  to  an  inquiry  as  to  "whether  or  not  you 
consider  it  dangerous  if  you  were  not  careful,"  he  testified 
that  it  was  dangerous  if  a  man  did  not  use  his  best  judg- 
ment in  going  over  such  a  place.  This  plainly  indicated 
that  he  fully  appreciated  the  situation,  and  if  the  city  was 
negligent  in  permitting  Aucha  condiiicm  the  plaintiff  was 
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equally  so  in  undertaking  to  drive  that  way  when  fully 
appreciating  the  danger  though  another  way  was  open 
to  his  use  with  but  slight,  if  any,  inconvenience. 

The  motion  to  direct  a  verdict  for  defendant  should 
have  been  sustained. 

Reversed. 


Elias  Doty^  Appellant,  v.  C.  W.  Bbaska  et  al.^  Appel- 
lees. 

• 

Signatures:  genuineness:  evidence.  The  genuineness  of  the  signa- 
ture to  an  instrument  may  be  put  in  issue  by  proper  pleading,  and 
where  this  is  done  the  party  relying  upon  the  instrument  has 
the  burden  of  showing  its  genuineness;  and  upon  his  failure  to 
offer  any  further  evidence  on  the  subject  than  the  instrument 
itself  a  verdict  should  be  directed  against  him  on  that  issue. 


Appeal  from  Linn  District   Court. — Hon.   W.   N. 

Tbeichleb,  Judge. 

Feiday,  July  8,  1910. 

The  opinion  states  the  case.    Affirmed. 

Elias  Doty,  pro  se. 

8.  K.  Tracy  and  Barnes  &  Chamberlain,  for  appel- 
lees. 

Peb  Cubiam. — The  petition  states  a  cause  of  action 
at  law  upon  the  official  bond  of  the  defendant  Braska  as 
clerk  of  the  district  court  as  follows:  That  one  O.  D. 
Doty  being  held  to  appear  upon  a  criminal  charge  pending 
against  him  in  the  district  court,  and  required  to  give  bail 
in  the  sum  of  $250,  one  Bentel  deposited  said  sum  in 
money  in  lieu  of  a  bond  with  Braska  as  clerk  of  the  court ; 


24  Doty  v.  Braska.  [151  Iowa 

that  thereafter  said  O.  D.  Doty  having  been  tried  upon 
said  charges  and  found  guilty  was  adjudged  to  pay  a  fine 
of  $25,  which  sum  was  then  and  there  paid  and  the  bail 
aforesaid  was  ordered  exonerated.  It  is  further  alleged 
that  said  Bentel  assigned  to  the  plaintiff,  Elias  Doty,  his 
right  to  demand  and  receive  the  return  of  the  bail  deposited 
as  aforesaid,  which  aspigixm^nt,  Jt  is  averred,  was  in  writr 
ing  and  a  copy  thereof  set  out  in  the  pleading.  The  peti- 
tion further  ^lieges  a  demand  upon  Braska  for  the  money 
and  a  refusal  to  return  or  account  for  the  same,  and  asks 
for  judgment  upon  his  official  bond  for  the  amount  with 
interest.  For  answer  to  thi^  claim  the  defendants  allege 
there  was  no  consideration  for  the  alleged  assignment  to 
the  plaintiff,  and  that  defendants  have  no  knowledge  or 
information  sufficient  to  enable  them  to  form  a  belief  as 
to  the  genuineness  of  the  signature  to  the  assignment 
pleaded  in  the  petition.  On  the  trial  the  plaintiff  offered 
in  evidence  the  records  in  the  criminal  proceeding  relating 
to  the  bail  and  its  due  exoneration,  together  with  the  as- 
signment of  the  right  to  receive  the  return  of  the  deposit 
to  himself.  Upon  this  showing  the  parties  rested  and  de- 
fendants moved  for  a  directed  verdict  in  their  favor,  be- 
cause of  an  entire  failure  of  proof  of  the  genuineness  of 
the  signature  of  the  alleged  assignor  of  the  claim  and  cause 
of  action  to  the  plaintiff.  This  motion  was  sustained,  a 
verdict  returned  for  the  defendants,  and  plaintiff  appeals. 
Qur  practice  statute  expressly  provides  that  a  party 
may  put  the  genuineness  of  a  writing  in  issue  by  an  an- 
swer such  as  was  filed  in  this  case.  Code,  section  3640. 
The  issue  being  liaised,  the  burden,  was  upon  the  plaintiff 
to  offer  some  sort  of  legitimate  evidence  as  to  the  character 
of  the  signature  attached  to  the  paper  under  which  he 
asserts  title  to  the  fund  in  the  clerk's  hands.  This  he 
did  not  do  or  offer  to  do.  This  defect  in  his  proof  was 
called  to  his  attention  by  the  objection  raised  to  the  suffi- 
ciency of  the  evidence,  but  he  did  not  see  fit  to  eure  it  by 


April  1911]        McGuiRE    v.    Moorheab.  25 

a  tender  of  proper  testimony,  and  it  is  not  within  the  pro- 
vince of  this  court  to  make  for  him  a  case  which,  with 
full  notice  of  the  consequences,  he  refused  to  make  for 
himself.  Whatever  we  may  think  of  the  defense  in  this 
particular  case,  it  is  one  which  the  statute  gave  the  de- 
fendants the  right  to  plead.  Having  pleaded  it,  they  were 
entitled  to  demand  that  plaintiff  establish  his  alleged 
rights  by  legal  proof  of  the  sufficiency  of  the  assignment. 
Not  having  done  so,  there  was  no  error  in  directing  a 
verdict  against  him. 

The  judgment  of  the  district  court  is  affirmed. 


BBI.I.E  McGnisB^  Kate  Eidgewat  and  Flobenge  Moob- 
HEAD^   Appellees,   v.    John   Moobhead^   Appellant. 

Qnardianship:  aged  and  incompetent  persons:  evidence.  To  au- 
thorize the  appointment  of  a  guardian  of  one  enfeebled  by  age, 
his  debility  must  be  such  that  he  can  not  intelligently  direct  the 
management  of  his  affairs,  so  that  in  the  consequence  thereof 
his  estate  is  liable  to  suffer  loss  or  waste. 
In  this  action  the  evidence  is  reviewed  and  held  insufficient  to 
justify  the  appointment  of  a  guardian  of  the  estate. 

Appeal  from  Decatur  District   Court. — Hon.   H.   K. 

EvANs^  Judge. 

Tuesday,  Mabch  7,  1911. 

Pbooeebinos  for  the  appointment  of  a  guardian  for 
John  Moorhead,  an  alleged  incompetent  person.  Guardian 
appointed  as  prayed,  and  the  defendant  appeals.    Reversed. 

Stuart,  ^  Stuart  &  Stuart,  for  appellant. 

y.  fi.  McGinnis,  C.  W.  Hoffman,  Ed  Sharp  and 
Charles  Steele,  for  appellees. 
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Weaveb,  J. — The  defendant  is  a  man  of  seventy-nine 
years,  and  the  plaintiffs  are  his  daughters,  who  alleged 
that  he  has  become  enfeebled  in  body  and  mind,  and  ask 
the  appointment  of  a  guardian  to  take  charge  of  his  prop- 
erty. Upon  their  petition  an  ex  parte  temporary  appoint- 
ment was  made,  and  subsequently,  upon  trial  had  to  the 
court,  by  agreement,  as  in  an  equitable  proceeding,  that 
order  was  confirmed.  The  defendant  has  at  all  times  de- 
nied his  incapacity  to  prudently  manage  his  own  affairs, 
and  by  appeal  brings  the  case  to  this  court  for  review. 

The  issue  is  purely  one  of  fact.  The  rules  of  law 
applicable  to  such  controversies  are  fairly  well  settled,  and 
are  not  the  subject  of  serious  dispute  between  counsel, 
though  our  attention  is  called  to  numerous  decided  cases 
which  are  thought  to  afford  precedent  for  or  against  the 
judgment  of  the  trial  court.  It  may  be  said,  however,  that 
while  legal  precedents  in  point  are  always  of  value  and 
never  to  be  lightly  disregarded,  fact  precedents  are  rarely 
if  ever  so  perfectly  applicable  to  a  pending  controversy 
as  to  be  of  decisive  or  controlling  importance,  and  this 
is  peculiarly  true  where  discordant  domestic  and  family 
relations  are  to  be  investigated  and  the  most  irreconcilable 
conflicts  of  testimony  are  ever  present.  In  its  general  out- 
line the  case  before  us  is  not  unlike  those  of  its  class, 
unfortunately  too  numerous,  where  children,  rightly  or 
wrongly,  appeal  to  the  law  to  take  from  their  aged  parents 
the  control  and  management  of  their  own  property.  That 
such  proceedings  are  sometimes  proper  and  necessary  for 
the  protection  of  the  parents  can  not  be  doubted,  and  in 
such  case  the  child  who  in  good  faith  sets  them  in  motion 
is  performing  a  filial  duty  none  the  less  imperative  be- 
cause disagreeable,  or  because  it  may  expose  him  or  her 
to  unjust  criticism.  On  the  other  hand,  it  is  equally  true 
that  the  law  authorizing  the  guardianship  of  a  man  who 
has. lived  to  an  advanced  age  and  by  industry,  thrift,  and 
toil  has  accumulated  a  little  property  is  one  which  is  ef^sily 
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abused^  and  not  infrequently  is  made  use  of  less  to  protect 
the  parent  and  insure  his  comfort  than  to  prevent  his  dis- 
position of  his  estate  to  others  than  his  expectant  heirs. 
The  record  discloses  the  following  facts:  John  Moor- 
head  lived  with  the  wife  of  his  youth  until  she  died  in 
the  year  1905.  Of  this  union  there  were  bom  several 
children,  of  whom  five  survive.  By  industry,  self-denial, 
and  good  management  this  husband,  with  the  aid  of  his 
wife,  had  acquired  a  good  farm  of  two  hundred  and  forty 
acres  and  some  other  property  to  the  aggregate  value  of 
$20,000.  After  his  wife*s  death  defendant  rented  the 
farm  to  a  son-in-law,  husband  of  one  of  the  plaintiflFs,  with 
whom  he  made  his  home.  So  far  as  appears,  his  relations 
with  his  children  were  fairly  harmonious,  though  it  is 
evident  he  became  somewhat  restless,  and  indulged  the 
thought  of  marrying  again  and  reestablishing  a  home  of 
his  own.  On  August  8,  1908,  he  married  one  Martha 
Hattery,  a  divorced  woman  of  fifty-three  years  of  age. 
Though  the  marriage  was  somewhat  hastily  celebrated,  the 
union  was  not  unmarked  by  business  prudence.  An  ante- 
nuptial agreement  betweeii  the  parties  was  reduced  to 
writing,  and  duly  executed,  by  which  the  wife  waived  all 
claims  of  dower  or  otherwise  upon  the  estate  of  her  hus- 
band in  consideration  of  his  undertaking  to  pay  her  $100 
per  year  and  furnish  her  a  home  and  its  usual  comforts 
during  his  lifetime,  and,  in  case  she  should  survive  him, 
the  life  use  of  a  certain  house  and  lot.  Prior  to  this  mar- 
riage he  had  made  a  will,  the  general  effect  of  which  was 
to  provide  for  an  equal  distribution  of  his  estate  among 
his  children.  This  will  remains  unchanged  except  for  a 
codicil  attached  providing  for  a  life  annuity  of  $300  to 
his  present  wife  should  she  outlive  him.  It  was  perhaps 
inevitable  and  to  some  degree  pardonable  that  defendant's 
daughters  should  not  welcome  the  idea  of  their  father's 
second  marriage.  It  was  equally  natural  that  the  new  wife 
should  be  keen  to  discern  and  quick  to  resent  the  coldness 
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of  her  reception  into  the  family.  However  that  may  be, 
the  **rift  in  the  lute"  of  the  Moorhead  family  dates  from 
that  hour,  and  the  alienation  thus  begun  gathered  increase 
of  strength  and  bitterness  until  this  proceeding  was  brought 
to  place  the  father  under  guardianship. 

In  view  of  the  importance  of  the  case  to  the  parties 
whose  interests  and  family  relations  are  involved,  and  with 
the  deference  due  to  the  opinion  of  the  learned  trial  court, 
we  have  examined  the  record  with  more  than  ordinary 
care,  and  a  second  reading  of  the  evidence,  to  which  a 
fuller  reference  will  hereinafter  be  made,  strongly  con- 
firms our  first  impression  that  the  decree  entered  below 
can  not  be  sustained.  It  is  the  common  lot  of  men  to 
grow  old.  It  is  inevitable  that  if  life  is  prolonged  to  old 
age  the  advance  of  the  years  will  be  marked  by  a  greater 
or  less  decrease  of  bodily  powers  and  mental  efficiency. 
But,  generally  speaking,  if  that  decrease  be  normal,  that  is, 
if  it  be  such  only  as  attends  age  unaifected  by  abnormal 
brain  conditions,  there  is  no  "unsoundness  of  mind"  within 
the  meaning  of  the  law,  and  nothing  to  justify  a  court  in 
depriving  a  man  of  the  control  of  the  property  which  he 
himself  has  earned  and  saved.  The  purpose  of  a  guardian- 
ship of  this  nature  has  sole  reference  to  the  preservation 
of  the  ward's  property  and  estate.  The  mere  fact  that  he 
manifests  the  weakness,  forgetfulness,  and  childishness  of 
age  is  wholly  immaterial,  unless  his  debility  has  reached 
a  stage  where  he  can  not  manage  or  intelligently  direct 
the  management  of  his  own  affairs,  and  his  estate  is  liable 
to  suffer  material  loss  or  waste  for  want  of  a  responsible 
party  in  charge.  The  evidence  before  us  reveals  no  such 
conditions.  Giving  the  testimony  offered  by  the  plaintiffs 
the  fullest  credence  and  its  utmost  weight,  the  clear  and 
decisive  preponderance  is  to  the  effect  that  at  the  date  of 
the  trial  John  Moorhead  was  a  man  fully  up  to  the  average 
of  men  of  his  years  in  mental  capacity  and  ability  to  man- 
age  the   property   he   had    accumulated    and    transact    the 
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simple  business  in  which  he  had  been  trained  since  his 
youth.  The  facts  relied  upon  by  the  plaintiffs  to  justify 
their  allegation  of  his  incompetency  have  relation  princi- 
pally to  his  marriage  and  the  circumstances  under  which 
it  was  contracted;  the  influence  which  his  wife  has  over 
him  and  his  alienation  from  his  children;  the  fact  that  he 
refused  to  rent  his  farm  to  the  husband  of  one  of  the 
plaintiffs  and  leased  it  to  another  person  at  a  rental  less 
than  the  son-in-law  had  pffered  him ;  the  fact  that  he  had 
contracted  to  sell  his  farm  at  a  price  alleged  to  be  less 
than  its  market  value;  and  that  certain  witnesses  say  he 
was  childish  and  forgetful,  was  more  liberal  in  the  ex- 
penditure of  money  than  in  the  former  years,  and  was 
^t  in  their  judgment  capable  of  managing  his  own  busi- 
ness.  On  the  other  hand,  two  acting  superintendents  and 
one  retired  superintendent  of  our  state  hospitals  for  the 
insane,  men  of  long  and  wide  experience  in  the  observa- 
tion and  treatment  of  mental  diseases,  united  in  testifying 
they  had  examined  the  appellant  and  satisfied  themselves 
that  he  was  entirely  sane,  and  that,  while  he  showed  to 
some  degree  the  debility  which  attends  normal  old  age, 
his  mind  was  sound,  and  he  was  entirely  capable  of  man- 
aging his  own  affairs.  This  opinion  is  corroborated  by  a 
strong  array  of  nonexpert  witnesses,  most  of  whom  are 
persons  having  opportunity  to  know  the  conditions  and 
speak  with  intelligent  apprehension  of  the  fact  sought  to 
be  elicited.  No  expert  witness  undertakes  to  say  that 
appellant  is  not  of  sound  mind,  while  some  of  the  non- 
experts testifying  for  the  plaintiffs  so  qualify  their  testi- 
mony as  to  render  it  of  slight  value.  Concerning  the  rent- 
ing of  the  farm,  it  may  be  said  that  the  son-in-law,  who 
had  been  occupying  it  at  a  rental  of  $500,  wished  to  renew 
his  lease  and  offered  to  pay  $700  per  year.  The  offer  was 
refused,  and  the  farm  let  to  another  person  at  $600.  It 
is  claimed  that  in  thus  doing  appellant  was  influenced  by 
his  wife,  between  whom  and  McGuire  there  had  been  some 
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friction,  and  that  in  yielding  to  such  influence  he  mani- 
fested  weakness  of  mind.  The  proposed  sale  of  the  farm 
contemplated  a  price  of  $67.50  per  acre,  and  an  advance 
payment  had  heen  made,  but  this  was  returned  to  the 
purchaser  by  the  temporary  guardian.  There  was  consid- 
erable testimony  that  the  land  was  worth  from  $70  to  $80 
or  more  per  acre,  but  it  was  also  shown  in  defense  that 
diligent  effort  had  been  made  to  find  a  buyer  at  $75  and 
less,  and  that  the  contract  price  was  not  materially  below 
the  fair  market  value. 

It  will  be  observed  that  the  lease  he  did  make  was  at 
a  better  rent  by  $100  than  McGuire  had  been  paying  him, 
and  while  the  latter  offered  a  farther  increase,  it  was  after 
trouble  had  arisen  in  the  family,  and,  in  view  of  the  ex- 
isting want  of  harmony  between  the  parties,  we  can  not 
say  it  was  an  unreasonable  or  an  insane  act  for  appellant 
to  refuse  to  renew  the  lease  even  at  the  proffered  premium. 
So  of  the  contract  of  sale.  The  price  agreed  upon  may 
have  been  cheap,  but  if  ws  give  heed  to  all  the  evidence 
thereon  it  was  not  so  inadequate  as  to  suggest  the  thought 
that  the  seller  was  squandering  his  property. 

Turning  now  to  the  fact  and  circumstances  of  the 
appellant's  marriage,  it  is  not  unfair  to  say  that  here  is 
the  principal  point  of  the  plaintiffs'  attack.  It  is  said  the 
marriage  was  contracted  in  haste,  upon  very  short  ac- 
quaintance with  the  woman  he  was  making  his  wife,  and 
without  inquiry  into  her  character  and  antecedents.  It 
is  further  charged  that  this  woman  had  been  twice  di- 
vorced, had  been  involved  in  various  scandals,  had  led  a 
disreputable  life,  and  that  the  marriage  had  been  brought 
about  by  her  contrivance  and  management  in  order  to  ab- 
sorb and  acquire  the  appellant's  property.  Indeed,  so  prom- 
inently was  that  phase  of  the  controversy  featured  on  the 
trial  below  it  is  difficult  to  resist  the  thought  that  the  issue 
of  the  appellant's  sanity  was  lost  sight  of  in  the  effort  of 
the  plaintiffs  to  thoroughly  impeach  the  character  of  his 
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wife.  But  she  is  not  on  trial,  and  at  the  best  (or  worst) 
her  character,  whether  good,  bad  or  indiffercHt,  has  only 
a  remote  bearing  upon  the  merits  of  the  real  dispute  the 
court  is  called  upon  to  decide.  It  is  not  claimed  that  at 
the  time  he  married  her  appellant  had  any  knowledge  or 
information  that  she  was  otherwise  than  a  good  and  decent 
woman;  and,  conceding  every  fact  concerning  the  marriage 
to  be  precisely  as  the  plaintiffs  claim  them  to  be,  they  con- 
stitute a  wholly  insufiGicient  basis  for  a  conclusion  that 
their  fathjsr  was  lacking  in  mental  capacity  to  control  and 
manage  his  own  estate.  It  may  have  been  unwise  for 
him  to  marry  again  so  late  in  life,  but,  if  so,  it  was  a 
piece  of  unwisdom  which  finds  its  parallel  in  the  lives  of 
men  whose  eminence  in  science,  literature,  business,  and 
statesmanship  forbid  any  impeachment  of  their  mental 
soundness.  He  married  upon  short  acquaintance  and  brief 
courtship.  So  have  thousands  in  whom  no  signs  of  senility 
have  yet  appeared.  Whether  his  haste  was  due  to  the 
natural  ardor  of  pursuit,  or  a  desire  to  forestall  opposi- 
tion from  his  family,  or  a  shrewd  appreciation  of  the  fact 
that  a  widower  of  his  years  had  no  time  to  waste,  there 
is  absolutely  nothing  in  it  to  indicate  mental  incompetency 
to  care  for  his  property.  It  is  further  said  that  the  woman 
came  to  the  neighborhood  for  the  express  purpose  of  mak- 
ing the  appellant's  acquaintance  and  marrying  him,  and 
that  it  was  she  who  managed  to  bring  about  their  meeting 
and  subsequent  marriage.  It  is  quite  obvious  that  the 
lady  was  not  a  coy  young  maiden  content  to  wait  in  the 
shadow  until  her  knight  should  appear  in  a  suit  of  armor 
and  carry  her  away  to  his  castle,  but  the  fact  that  she  vio- 
lated the  conventions  by  actively  promoting  her  own  matri- 
monial fortunes  affords  but  the  slightest  grounds  on  which 
tx)  infer  the  insanity  of  the  man  whom  she  selected  as  a  de- 
sirable husband,  nor  is  its  significance  greatly  strengthened 
by  the  appellant's  failure  to  be  frightened  away  by  the 
woman's   advances.     The   sacred   writer's   declaration   that 
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"it  is  in  vain  the  fowler  spreads  the  net  in  the  sight  of 
the  bird"  has  no  application  to  cases  of  this  kind.  Many 
men  find  a  charm  in  the  very  boldness  and  audacity  of 
the  invitation  which  they  never  discern  in  more  reticent 
tactics. 

The  appellant  was  wanting  to  marry.  He  talked 
with  some  of  his  friends  on  the  subject,  and  one  of  the 
witnesses  had  advised  him  to  find  a  good  woman  and  make 
her  his  wife.  He  was  clearly  not  deceived  by  the  letter 
which  invited  him  to  call  upon  Mrs.  Hattery.  .  He  went, 
he  saw,  and  was  conquered,  just  as  all  men  from  school- 
boy to  gray-haired  veteran  have  succumbed  to  Cupid's 
wiles  ever  since  "Adam  delved  and  Eve  span."  But 
notwithstanding  the  precipitancy  of  his  surrender,  there  is 
evidence  of  his  ability  to  keep  the  business  section  of  his 
brain  unclouded  even  when  indulging  in  rose-colored  visions 
of  connubial  felicity,  for  while  so  exhilarated  over  Mrs. 
Hattery's  invitation  to  make  her  a  call  (his  daughter  says) 
he  lay  down  on  the  lounge  and  kicked  up  his  heels  in  the 
air,  and  immediately  thereafter  began  and  pressed  his 
suit  at  a  remarkable  rate  of  speed,  he  secured  the  signa- 
ture of  the  chosen  one  to  an  antenuptial  contract  by  which 
she  agreed  to  accept  an  exceedingly  modest  allowance  in 
lieu  of  a  widow's  share  in  his  estate.  A  man  who  can 
make  so  shrewd  a  bargain  under  such  distracting  circum- 
stances can  hardly  be  considered  incompetent  to  transact 
business.  In  brief,  the  most  that  can  be  said  of  the  case 
made  by  the  plaintiffs  is  that  appellant  entered  into  a  mar- 
riage which  in  the  judgment  of  his  family  was  ill-advised 
and  liable  to  result  in  the  diversion  of  his  estate  or  some 
of  it  from  his  children,  who,  witli  their  mother,  his  first 
wife,  helped  to  accumulate  it.  But  it  must  not  be  over- 
looked that  he  has  done  nothing  which  he  had  not  the  legal 
right  to  do,  and  so  long  as  he  keeps  within  that  limit  the 
court  will  not  undertake  to  enforce  his  merely  moral  obli- 
gations.    He  might  well  have   dismissed   the  thought  of 
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another  marriage  and  given  the  remnant  of  his  age  to  the 
society,  comfort,  and  help  of  his  children.  As  he  did  not 
do  it,  it  would  have  been  equally  well  if  the  plaintiffs  had 
repressed  their  feelings  of  disappointment  and  made  the 
best  of  the  situation.  Even  if  they  were  convinced  that 
the  woman  he  had  married  had  an  unsavory  history,  it 
was  doing  him  no  kindness  to  pour  the  story  into  his  ears, 
and  it  is  scarcely  to  be  wondered  that  .the  effort  to  destroy 
his  confidence  in  his  wife  should  have  resulted  in  a  rupture 
of  the  affectionate  relations  existing  between  father  and 
daughters.  Or,  if  he  believed  the  story  so  told  him  and 
still  reasoned  that  it  was  better  to  stand  loyally  by  his 
wife  than  to  become  embroiled  in  a  divorce  proceeding, 
who  shall  say  he  made  a  mistake  which  discredits  his 
soundness  of  mind?  If  he  believes  in  her,  as  he  swears 
he  does,  if  she  has  made  him  a  good  and  helpful  wife, 
as  he  says  she  has,  if  he  is  competent  to  care  for  his  prop- 
erty,  as  the  clear  preponderance  of  the  testimony  tends  to 
show  he  is,  there  is  no  occasion  for  subjecting  him  to  the 
indignity  or  the  expense  of  a  guardianship. 

The  decree  appealed  from  is  not  suflGiciently  supported 
by  the  evidence,  and  is  therefore  reversed  and  cause  re- 
manded, with  directions  to  dismiss  the  petition  at  plain- 
tiffs' costs.    Reversed. 


Mabt  J.  Camp  v.  Thb  City  of  Davenpoet^  Appellant. 

Mimicipal  corporations:     public  improvement:    assessments:    re- 

1  view  on  appeal.  Objections  to  a  special  assessment  not  raised 
below  will  not  be  considered  on  appeal:  Nor  will  the  propriety 
of  the  improvement  be  reviewed,  in  the  absence  of  a  charge  of 
fraud 

Same:    assessment  for  benefits.    The  statute  providing  that  special 

2  assessments  for  a  public  improvement  of  a  lot  or  tract  of  land 
shall  be  in  proportion  to  the  special  benefits  conferred  upon  the 

Vol.  isi  Ia.— 3. 
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property  and  not  in  excess  of  twenty-five  percent  of  the  actual 
value,  has  reference  to  the  benefits  accruing  to  specific  lots  or 
tracts,  and  the  assessment  can  not  exceed  the  specific  benefits, 
nor  can  it  exceed  one-fourth  of  the  value  of  the  property  assessed. 

Same:    reduction  op  assessment  on  appeal.    Where  there  was  evi* 

3  dence  tending  to  show  that  no  benefit  was  derived  from  a  street 
improvement,  and  there  was  other  evidence  that  the  property  was 
benefited  though  not  fixing  the  extent  of  the  benefit,  it  was  error 
for  the  court  on  appeal  to  reduce  the  assessment  fixed  by  the 
coundL 

Same.     In  the  assessment  of  benefits  for  a  public  improvement  the 

4  test  is  not  necessarily  whether  the  market  value  has  been  in- 
creased but  whether  the  improvement  has  enhanced  the  actual 
value  or  worth  of  the  property. 

Appeal  from  Scott  District  Court. — ^Hon.  Jas.  W.  Bol- 

LiiTOss,  Judge. 

Wednssday,  Mabch  8;  1911. 

Defbndant  appeals  from  a  decree  reducing  the  as- 
sessments against  plaintiff's  lots.  Subsequently  the  plain- 
tiff appealed.     Reversed  on  defendant's  appeal. 

« 

Sharon  &  Higgins  and  M.  F.  Donegan,  for  appellant. 

W.  M*  Chamberlin,  for  appellee. 

Ladd,  J. — The  city  of  Davenport  by  appropriate  pro- 
ceedings caused  to  be  payed  a  portion  of  Third  street  ex- 
tending from  Iowa  to  Warren  streets.  The  cost  of  this 
was  $56,783.02,  of  which  $17,689.76  was  assessed  against 
the  Tri-City  Railway  Company,  it  having  a  double  track 
in  that  street,  and  the  remaining  $39,025.26  was  assessed 
against  abutting  property.  A  plat  indicating  the  amount 
assessed  against  each  lot  having  been  filed,  notice  fixing  the 
time  for  filing  and  hearing  objections  was  published.  The 
plaintiff  herein  owned  the  E.  i/^  of  lot  8  and  lot  7  in  block 
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65  in  Le  Claire's  Fourth  addition  to  the  city.  Against 
these,  the  assessment  was  $557.76,  and  to  this  she  inter- 
posed several  objections,  all  of  which  were  abandoned  ex- 
cept the  following: 

(2)  That  under  the  statute  of  Iowa  such  special  as- 
sessment should  be  in  proportion  to  the  special  benefit  con- 
ferred upon  the  property  and  not  in  excess  of  such  benefit, 
and  she  claims  that  her  property  is  not  benefited  by  sudh 
improvement,  and  therefore  said  assessment  is  null  and 
void  and  of  no  legal  force  and  effect  as  against  her  prop- 
erty. 

(10)  That  the  city  of  Davenport  did  not  enhance  the 
value  of  the  property  owned  by  said  Mary  J.  Camp,  for 
the  reason  that  there  was  a  good  and  sufficient  paved  street 
in  front  of  said  property  at  the  time  the  present  paving 
was  ordered,  and  that  there  was  no  sewer  in  Third  street, 
and  a  number  of  the  aldermen  of  the  said  city  of  Daven- 
port voted  for  said  paving  under  the  mistaken  idea  that 
the  block  between  Iowa  and  Eock  Island  street  was  left 
out  of  said  paving  contract  on  account  of  there  being  no 
sewer  in  said  Third  street,  knowing  that  said  paving  would 
not  increase  the  value  of  said  property  until  a  proper  and 
sufficient  sewer,  was  laid  in  said  Third  street, 

[N'o  objection  not  then  raised  can  be  considered.  Mar- 
shaUtovm   Light    Co.    v.    Marahalltowny    127    Iowa,    644; 
Andre  v.  Burlington,  141  Iowa,   65.     JS'or  can  the  pro- 
priety or  necessity  of  making  the  improve- 
cotroiATioHs:    ment,  fraud  not  being  charged,  be  the  sub- 
proTcmtat:        ject  of  roview  in  this  court.     Coatee  v^  Du- 


«j^2[  on         huque,  68  Iowa,  650 ;  Dewey  v.  Des  Moines, 

101  Iowa,  416.  But  for  this  the  tenth  ob- 
jection might  be  construed  as  putting  this  in  issue.  It  is 
argumentative  and  evidently  intended  to  aid  the  second  by 
pointing  out  conditions. 

The  second  objection,  while  reciting  that  the  law  re- 
quires the  entire  cost  to  be  distributed  ratably  and  pro- 
portionately on  all  the  abutting  property,  does  not  charge 
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that  this  was  not  done.     It  does  assert,  however,  that  the 

property  was  not  benefited  by  the  improve- 
assessment        mont  and  that  for  this  reason  the  assessment 

of  benefiu. 

was  void.  This  is  first  met  by  the  conten- 
tion of  defendant:  (1)  That  the  resolution  of  the  city 
council  ordering  the  improvement  is  conclusive  that  the 
abutting  property  will  be  benefited  thereby;  and  (2)  that 
an  assessment  can  only  be  found  excessive  when  this  is 
the  result  of  not  distributing  the  cost  of  the  improvement 
ratably  and  proportionately  as  exacted  by  law.  That  there 
tive  decisions  sustaining  these  propositions  is  evidenced  by 
the  brief  filed.  But  section  792a,  Code  Supp.  1907,  de- 
clares that:  ''When  any  city  or  town  council  or  board  of 
public  works  levies  any  special  assessment  for  any  public 
improvement  against  any  lot  or  tract  of  land,  such  special 
assessment  shall  be  in  proportion  to  the  special  benefits 
conferred  upon  the  property  thereby  and  not  in  excess  of 
such  benefits.  Such  assessment  shall  not  exceed  twenty-five 
percentum  of  the  actual  value  of  the  lot  or  tract  at  the 
time  of  levy,  and  the  last  preceding  assessment  roll  shall 
be  taken  as  prima  facie  evidence  of  such  value."  It  is 
clear  from  the  language  of  this  statute  that  it  has  refer- 
ence to  the  benefits  accruing  to  specific  lots  or  tracts,  and 
that  "the  assessment  not  only  may  not  exceed  such  specific 
benefits,  but  can  not  exceed  one-fourth  of  the  value  of  the 
property  assessed.  Presumably  the  improvement  will  be 
of  benefit  to  all  abutting  property,  but  a  situation  can 
readily  be  imagiiled,  where,  though  enhancing  the  value 
of  most  abutting  property,  it  might  confer  no  benefit  on  a 
particular  parcel  of  ground. 

In  the  objection  under  consideration  there  is  no  in- 
timation that  the   assessment   is  merely   excessive,   nor   is 
g^^^,  there  a  suggestion  that  it  should  be  reduced. 

SSSSSit^*      Whether   the   objection   is   broad   enough   to 
on  appeal.         includo   a   Contention   that   it   was   excessive, 
and  under  the  allegation  of  being  void   it  might  be  re* 
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duced,  is  not  material,  for  the  evidence  was  such  as  to 
preclude  any  halfway  conclusion.  On  the  one  hand,  wit- 
nesses testified  that  the  property  derived  no  benefit  from 
the  improvement,  and,  on  the  other,  merely  that  it  was 
benefited  thereby  without  stating  the  amount.  Notwith- 
standing this  state  of  the  record,  the  trial  court  cut  the 
amount  of  the  assessment  as  determined  by  the  city  council 
in  two  and  allowed  one-half  to  stand  against  the  property. 
Though  there  was  considerable  opinion  evidence  that  the 
lots  derived  no  benefit  from  the  improvement,  it  is  not 
persuasive  in  the  light  of  the  established  facts.  Second 
street  is  the  main  business  street  of  the  city,  and  Third 
street  is  one  block  north  of  and  parallel  with  it*  Brady 
is  the  principal  intersecting  street  devoted  to  business  and 
runs  north  and  south.  Perry  street  is  the  next  east  of 
this,  and  then  Bock  Island  and  Iowa  streets  in  the  order 
named.  The  plaintiff's  property  has  a  ninety-six  foot 
frontage  on  Third  street,  between  Bock  Island  and  Iowa 
streets.  The  location  appears  to  be  just  outside  of  the 
retail  district,  but  very  close  to  it,  as  there  is  a  large  retail 
grocery  at  the  comer  of  Third  and  Bock  Island  streets. 
On  plaintiff's  lots  there  is  a  one-story  brick  livery  bam,  a 
small  brick  blacksmith  shop,  and  an  old  one  and  one-half 
story  dwelling.  The  locality  seems  to  be  too  near  the 
business  center  for  dwelling-house  purposes  and  too  far  for 
large  business  blocks  or  buildings  and  values,  while  de- 
pending somewhat  on  suitability  for  the  purposes  men- 
tioned and  for  coal  offices,  barber  shops,  and  the  like,  are 
undoubtedly  influenced  by  proximity  to  the  business  dis- 
trict and  the  possibility,  not  to  say  probability,  of  being 
required  for  the  larger  enterprises  of  an  expanding  city. 
This  explains  the  estimates  of  the  several  witnesses  that 
the  market  value  of  the  property  is  from  $8,000  to  $10,000. 
One  witness  testified  that  such  market  value  was  between 
$9,000  and  $10,000  both  before  and  after  the  street  was 
paved.     This  might  have  been  so,  and  yet  the  benefit  have 
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been  equal  to  .  the  assessment.  Others  gave  similar  testi- 
mony,  but  added  that  the  market  value  was  the  same  or 
had  not  increased  because  of  the  paving.  It  may  be  that 
the  evidence  can  be  explained  on  the  theory  that  the  wit- 
nesses were  speaking  of  present  market  value^  and,  as  there 
does  not  appear  to  have  been  any  demand  for  the  property, 
there  was  no  change. 

The  test  is  not  necessarily  whether  the  market  value 
has  been  increased,  but  whether  the  improvement  has  en- 
hanced the  actual  value  or  worth  of  the  property.    Minne" 

apolis  &  St.  L.  By.  v.  Linquisty  119  Iowa, 
**       **  146;    Stutsman   v.    Burlington,    127    Iowa, 

566;  Hunt  v.  Bahway,  39  IS.  J.  Law,  648;  Beed  v.  City 
of  Cedar  Bapids,  137  Iowa,  107.  See  Bolph  v.  Fargo, 
7  N.  D.  640  (76  N.  W.  242,  42  L.  R.  A.  646). 

The  evidence  discloses  that  this  street  had  been  paved 
eighteen  years  previous.  There  was  no  foundation  other 
than  of  sand  in  which  ordinary  brick  were  laid  flat  and 
then  on  these  paving  brick.  The  evidence  is  conclusive 
that  this  pavement  was  uneven  with  elevations  and  depres- 
sions, especially  where  taken  up  in  order  to  lay  pipes,  and 
when  removed  in  order  to  lay  the  pavement  in  controversy 
^'the  under  course  of  brick  was  kind  of  crumbled  away, 
broken,  deteriorated." 

That  replacing  such  a  pavement  with  asphalt  on  a 
concrete  foundation  was  a  benefit  to  abutting  property  is 
manifest  to  anyone  having  the  slightest  knowledge  of  the 
subject,  and  defendant's  witnesses  so  testified. 

The  record  contains  no  evidence  bearing  on  the  extent 
of  the  actual  benefit  conferred,  and,  this  being  so,  that 
determined  by  the  city  council  should  be  allowed  to  stand. 

Beversed' on  defendant's  appeaL 
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Wiu.iAM  Hastingb^  Appellee,  v.  W.  B.  Dat«  Appellant 

Wills:  RATIFICATION :  SUBSEQUENT  MASKiAGE  OF  TESTATRIX.  The  mere 
fact  of  marriage  will  not  operate  to  revoke  the  will  of  a  wife 
previously  made. 

Appeal  from  Van  Buren  District  Court. — ^Hoir.  D.  M. 

Atokbson,  Judge. 

Wednesday,  Mabch  8,  1911. 

Pbooeedings  for  the  probate  of  the  will  of  Mary  E. 
Hastings,  deceased.  Trial  was  had  to  the  court  upon  an 
agreed  statement  of  facts.  Judgment  admitting  the  will 
to  probate,  and  the  contestant  appeals.     Affirmed. 

Newbold  &  Newbold  and  /.  C.  Calhoun,  for  appellant 

Walker  &  McBeth,  for  appellee. 

Weaveb,  J. — ^Maiy  E.  Hastings  died  in  the  month 
of  September^  1909,  without  living  husband  or  lineal  heirs, 
and  leaving  a  will  executed  September  25,  1876,  by  the 
terms  of  which  William  M.  Hastings,  her  stepson,  was 
made  the  sole  beneficiary  of  her  estate.  The  instrument 
having  been  filed  for  probate,  certain  collateral  heirs  ap- 
peared and  contested  the  same  on  the  grounds:  (1)  That 
after  the  execution  of  said  will  the  testatrix  contracted  a 
valid  marriage  with  one  Cyrus  Harlan,  who  has  since  died, 
and  that  said  marriage  operated,  as  a  matter  of  law,  to 
revoke  the  previous  testamentary  disposition  of  her  estate. 
(2)  That  the  making  of  the  will  was  procured  by  the 
fraud  and  undue  influence  of  William  M.  Hastiogs,     (3) 
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That  the  said  testatrix  was  at  said  date  of  unsound  mind. 
The  cause  being  reached  for  the  trial,  the  contestant  dis- 
missed the  second  and  third  grounds  of  this  contest,  and 
the  cause  was  submitted  to  the  court  without  a  jury  upon 
an  JEigreed  statement  of  facts,  which  we  quote  in  full  as 
follows : 

Agreed  statement  of  facts  was  filed  and  signed  by  the 
attorneys  for  both  parties  and  in  words  and  figures  as  fol- 
lows : 

In  the  above-entitled  cause  the  contestant  hereby  dis- 
misses both  the  second  and  third  grounds  of  his  contest, 
being  contests  on  the  grounds  of  undue  influence  and  un- 
soundness of  mind.  And  the  cause  shall  be  submitted  to 
and  determined  by  the  court  upon  the  said  proposed  and 
alleged  will  and  the  following  agreed  statement  of  facts; 
and  the  filing  of  this  agreement  shall  give  the  statements 
hereinafter  contained  the  force  and  efiPect,  and  become  a 
part  of  the  record,  the  same  as  if  introduced  in  evidence 
in  the  usual  manner. 

(1)  That  the  alleged  will,  to  which  this  agreement  is 
attached  and  which  was  filed  in  this  court,  opened  and 
read  by  the  clerk  of  this  court  on  the  29th  day  of  Septem- 
ber, A.  D.  1909,  is  the  true  and  correct  proposed  will  of 
decedent,  and  the  same  was  properly  executed  and  at- 
tested on  the  date  mentioned  therein,  and  should  be  al- 
lowed as  the  last  will  of  decedent,  unless  revoked  by  opera- 
tion of  law  on  the  first  ground  of  the  contest,  namely,  that 
the  decedent  had  contracted  a  valid  marriage  after  the 
execution  of  the  said  will. 

(2)  That  the  said  W.  R.  Day,  contestant,  is  a  nephew 
of  said  decedent,  and  if  said  will  is  not  valid  would  be 
one  of  the  heirs  at  law  of  said  decedent,  and  is  entitled 
to  contest  said  will;  he  being  the  son  of  a  deceased  sister 
of  said  decedent. 

(3)  That  the  said  Mary  E.  Hastings  at  the  time  of 
the  execution  of  the  proposed  will  was  the  widow  of  John 
C.  Hastings,  who  died  on  or  about  the  24th  day  of  De- 
cember, 1875.  And  that  the  said  Will  Hastings  named  in 
said  will  as  the  sole  legatee  and  executor  thereunder  is  a 
son  of  John  C.  Hastings,  and  a  stepson  of  the  decedent, 
and  is  the  proponent  of  said  will 
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(4)  That  the  decedent  and  said  Will  Hastings  lived 
together  after  the  death  of  John  C.  Hastings  up  to  the 
time  of  the  marriage  of  decedent  with  Cyrus  Harlan. 

(5)  That  on  or  about  the  year  1885  the  decedent  and 
Cyrus  Harlan  were  legally  married  and  lived  together  as 
husband  and  wife  up  to  the  death  of  said  Cyrus  Harlan 
on  or  about  the  3d  day  of  February,  1899. 

(6)  That  no  issue  was  ever  born  to  the  said  decedent^ 
the  maker  of  said  proposed  will. 

(7)  That  said  decedent  died  on  or  about  the day 

of  September,  A.  D.  1909,  leaving  personal  and  real  prop- 
erty of  the  value  of  $5,000  or  more. 

(8)  That  the  proponent  offers  said  will  for  probate, 
and  the  contestant  objects  thereto,  claiming  that  the  said 
will  has  been  revoked  by  operation  of  law  by  reason  of  the 
above  facts. 

The  trial  court  held  that  the  marriage  of  the  testatrix 
did  not  operate  as  a  revocation  of  her  will,  and  from  this 
ruling  and  the  judgment  admitting  the  instrument  to  pro- 
bate, an  appeal  has  been  taken. 

Counsel  for  appellant  have  been  diligent  in  the  collec- 
tion of  authorities,  and  make  a  very  forcible  presentation 
of  the  view  that  at  common  law  the  marriage  of  a  woman 
worked  the  revocation  of  a  will  previously  made  by  her, 
and  that  as  we  have  no  statute  abolishing  or  superseding 
that  rule  it  should  be  recognized  and  given  effect  by  the 
courts.  While  it  is  true,  speaking  generally,  that  in  the 
absence  of  a  statute  upon  a  given  question  or  proposition, 
our  courts  will  recognize  and  enforce  the  rules  and  princi- 
ples of  the  common  law,  it  is  equally  true  that  they  often 
refuse  so  to  do,  where  the  reasons  giving  rise  'to  the  rule 
no  longer  exist,  or  where  the  principle  sought  to  be  ap- 
plied is  imsuitable  to  our  own  social  or  political  conditions, 
or  not  in  harmony  with  the  policy  and  objects  of  our  own 
peculiar  institutions.  Wagner  v.  Bissell,  3  Iowa,  396; 
Ex  parte  Holman,  28  Iowa,  88 ;  Pierson  v.  Lane,  60  Iowa, 
60.  The  common  law  rule  for  which  appellant  contends 
has  certainly  never  had  specific  or  express  recognition  in 
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Iowa,  so  far,  at  least,  as  appears  from  our  recorded  deci- 
sions; and  before  taking  that  step  we  should  be  careful  to 
inquire  whether  its  introduction  into  our  legal  system  will 
be  in  accord  with  the  policy  of  the  state  as  reflected  in  its 
statutes  and  in  the  rules  of  property  and  property  rights 
which  have  already  been  settled  by  judicial  determination. 

That  there  is  or  may  be  such  a  thing  as  the  revocation 
of  a  will  by  implication,  growing  out  of  a  change  of  con- 
ditions and  circumstances,  need  not  here  be  denied,  though 
the  Legislature  of  this  state  and  the  Legislatures  of  other 
states  have  made  frequent  attempts  to  abolish,  or,  at  least,  to 
restrict  such  will  within  narrow  limits.  Code,  section  3276 ; 
Code  Supp.  1907,  sections  3276,  3279.  Before  the  statute 
providing  for  after-bom  and  posthumous  children,  we  held 
that  the  birth  of  a  child  to  a  testator  af teethe  making  of 
a  will  worked  a  revocation  (McCullum  v.  McKenzie,  26 
Iowa,  510),  though  why,  as  an  original  question,  it  should 
have  been  given  any  greater  effect  that  to  open  up  the 
will  and  permit  the  after-bom  child  to  share  in  the  estate 
is  not  easily  explainable;  but  the  Legislature  having  since 
made  provision  for  the  protection  of  such  children  by  ad- 
mitting them  to  share  in  the  testator's  estate,  the  amount 
of  their  claims  being  taken  ratably  from  the  devisees  and 
legatees  named  in  the  will,  the  rule  of  McCvllum  v.  Mc- 
Kemie  is  no  longer  the  law  of  this  state. 

But  counsel  say  that,  admitting  all  this,  we  have  no 
statute  of  analogous  character  with  respect  to  the  effect  of 
marriage  upon  a  will  previously  made,  and  that  the  com- 
mon law  principle  which  constrained  us  to  that  ruling  re- 
quires us  now  to  say  that  the  marriage  of  Mrs.  Hastings 
revoked  her  will.  But  the  logic  of  the  proposition  is 
grounded  upon  the  truth  of  assumptions  we  can  not  admit. 
It  may  be  admitted  for  the  purposes  of  this  case  that  it 
was  a  general  rule  of  the  common  law  that  the  marriage 
of  a  woman  operated  to  revoke  any  will  or  wills  previ- 
ously executed  by  her.     The  reason  of  this  rule  was  found 
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in  thftt  other  common  law  rule  by  which,  if  we  may  be 
allowed  the  expression,  a  woman's  legal  existence  and  per- 
sonality were  upon  marriage  merged  in  or  absorbed  by 
her  husband.  She  could  no  longer  buy,  sell,  or  deal  as  a 
separate,  responsible  individual.  With  his  title  to  his  wife, 
the  husband  acquired  title  to  the  control,  use,  and  enjoy- 
ment of  all  her  estate,  and  thenceforth  she  touched  the 
world  of  property,  and  business  through  him  alone.  It  was 
therefore  thought  inconsistent  that  her  will,  which  was 
ambulatory  during  the  life  of  the  maker  and  continued  in 
existence  from  day  to  day  only  by  her  continuing  desire 
or  purpose,  should  retain  any  vitality  after  her  legal  inde- 
pendence and  power  to  act  for  herself  had  been  surrendered 
in  marriage.  Whether  a  flaw  may  be  found  in  this  line 
of  reasoning  we  need  not  inquire.  It  is  enough  that  it 
satisfied  the  courts  of  that  time,  and  the  rule  for  which 
appellant  contends  was  established.  But  it  was  subject  to 
at  least  one  exception  which  has  substantial  bearing  upon 
the  issue  in  the  present  case.  If,  before  entering  the  mar- 
riage relation,  the  wife's  interests  had  been  protected  by 
an  antenuptial  agreement  or  settlement  by  which  she  re- 
tained the  right  to  control,  manage,  and  dispose  of  her 
separate  property  and  estate,  then  .her  marriage  did  not 
operate  to  revoke  her  will,  if  any  she  had  made.  Bradish 
V.  Qihbs,  3  Johns.  Ch.  (N.  Y.)  623;  Logan  v.  Bell,  50 
E.  C.  L.  872;  Dowries  v.  Timperson,  4  Russ.  334.  The 
rule  thus  having  its  foundation  in  the  disabilities  of 
coverture  with  respect  to  the  ownership  and  control  of  prop- 
erty, and  the  right  to  contract  with  reference  thereto,  and 
not  being  applicable  where  those  disabilities  are  removed 
by  antenuptial  contract,  it  follows  of  necessity  that,  if  the 
same  disabilities  are  removed  by  statute  and  a  wife  is 
legally  empowered  to  make  a  valid  will  of  her  separate 
estate,  her  marriage  will  not  be  held  to  revoke  a  will  pre- 
viously executed.  It  is  a  clear  case  for  the  application 
of  the  maxim  that  a  rule  ceases  to  be  obligatory  when  the 
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reason  for  it  ceases.  This  view  of  the  law  is  well  argued 
by  Start,  C.  J.,  in  Kelly  v.  Stevenson,  86  Minn.  247.  See, 
also,  Noyes  v.  Southworth,  55  Mich.  173  (20  N.  W.  891, 
54  Am.  Rep.  359)  ;  Ward's  Will,  70  Wis.  251  (35  N.  W. 
731,  5  Am.  St.  Rep.  174);  Fellows  v.  Allen,  60  X.  H. 
439  (49  Am.  Rep.  328);  Hunt's  Will,  81  Me.  275  (17 
Atl.  68). 

In  several  of  the  states  here  named  there  are  statutes 
expressly  recognizing  the  implied  revocation  of  wills  as  at 
common  law,  yet  their  courts  all  unite  in  holding  that  stat- 
utes emancipating  the  wife  from  common  law  disabilities 
as  to  property  and  property  rights,  and  conferring  upon 
her  authority  to  make  a  valid  will,  have  the  effect  to  abro- 
gate the  rule  under  which  marriage  was  held  to  revoke  a 
former  will.  There  are  a  few  cases  cited  by  appellant 
which  seem  to  be  authority  for  the  opposite  view,  though 
in  each  instance  there  is  ground  for  saying  that  the  deci- 
sion is,  to  a  greater  or  less  degree,  influenced  by  the  statute 
law  of  the  particular  jurisdiction.  In  any  event,  if  such 
holdings  sustain  the  view  that,  notwithstanding  the  com- 
plete emancipation  of  women  from  the  disabilities  of  cover- 
ture, the  common  law  rule  which  revokes  her  prior  will  is 
still  applicable,  we  are  not  impressed  with  the  logic  or 
force  of  the  reasoning  by  which  that  conclusion  is  reached, 
and  we  prefer  to  adhere  to  the  doctrine  of  the  precedents 
to  which  we  have  made  reference. 

Nor  do  we  concede  controlling  force  to  the  other  sug- 
gestion of  counsel  that  under  our  statute  the  husband  is, 
under  certain  conditions,  the  heir  of  his  deceased  wife  and 
as  such  may  inherit  a  fraction  of  her  estate.  To  so  hold 
is  to  unduly  extend  the  principle  by  which  the  birth  of 
a  child  and  prospective  heir  of  the  testator  was  held  to 
work  a  revocation.  The  birth  of  a  child  gives  rise  to  a 
common  law  obligation  to  provide  for  its  care  and  sup- 
port, at  least  during  its  minority,  and  endows  the  child 
with  a  moral  right  under  ordinary  circumstances  to  expect 
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recognition  in  the  distribution  of  its  parent's  estate.  The 
wife  is  under  no  common  law  obligation  for  the  support  of 
her  husband,  and  the  law  has  provided  for  each  a  fixed 
share  in  the  other's  estate  which  can  not  be  taken  away 
or  diminished  by  will  or  other  act  of  his  or  her  spouse. 
Subject  to  that  right,  each  may,  by  will,  freely  dispose  of 
all  the  rest  of  his  or  her  estate  to  others,  and  under  our 
statute  it  is  only  in  case  of  failure  to  thus  devise  or  be- 
queath the  entire  estate  over  and  above  the  dower  or  stat- 
utory provision  for  a  surviving  spouse  that  he  or  she  takes 
anything  whatever  by  way  of  inheritance.  Code,  section 
3379;  Clark  v.  Griffith,  4  Iowa,  405;  Dobson  v.  Dobson, 
30  Iowa,  410. 

These  contestants  are  collateral  heirs  who  had  no  nat- 
ural or  statutory  claim  upon  the  testatrix,  save  to  demand 
and  receive  property,  if  any,  which  she  had  not  otherwise 
disposed  of,  and  unless  there  be  some  imperative  principle 
of  law  which  requires  us  so  to  hold,  it  would  be  strangely 
unreasonable  to  say  that  because  the  will,  made  before  her 
marriage,  might,  if  enforced,  unfavorably  aifect  her  hus- 
band's interests,  her  own  collateral  relatives,  who  take 
nothing  from  or  through  the  husband,  could  take  advan- 
tage of  that  fact  and  draw  the  estate  to  themselves,  al- 
though the  husband  died  before  she  did,  and,  so  far  as  we 
know,  was  perfectly  contented  to  permit  the  will  to  stand 
and  have  effect  according  to  its  terms. 

Again,  as  already  suggested,  the  law  of  this  state  has 
removed  all  restrictions  and  disabilities  growing  out  of  the 
marriage  relation,  so  far,  at  least,  as  they  relate  to  the 
disposition  of  property  by  will,  save  only  as  expressed  in 
the  statute  itself.  Code,  section  3270.  It  is  there  pro- 
vided that  "any  person  of  full  age  and  sound  mind  may 
by  will  dispose  of  all  his  property  subject  to  the  rights  of 
homestead  and  exemption  created  by  law  and  the  distribu- 
tive share  in  his  estate  given  by  law  to  the  surviving 
spouse."     Having  thus  conferred  full  power  to  dispose  of 
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their  property  by  will  upon  all  persons,  male  and  female, 
of  full  age  and  sound  mind  without  distinction  between 
the  married  and  unmarried,  subject  only  to  certain  ex- 
pressed exceptions,  among  which  cases  of  this  kind  are  not 
included,  we  can  conceive  of  no  sound  principle  upon  which 
we  may  narrow  its  scope  or  restrict  its  meaning,  or  nullify 
a  will  validly  made  under  the  authority  which  it  confers, 
by  resorting  to  an  ancient  rule  which  is  alien  to  our  policy, 
and  which  had  its  root  and  growth  in  a  doctrine  confessedly 
no  longer  having  place  or  recognition  in  our  legal  system. 
Had  the  court  ever  committed  itself  to  that  theory  of  the 
law,  we  should  perhaps  feel  bound  to  follow  it  until  its 
manifest  wrong  was  remedied  by  appropriate  legislation, 
but  we  are  unfettered  by  any  such  precedent,  and  to  now 
establish  one  would  be  a  long  step  backwards  in  the  path 
of  progress. 

The  question  whether  the  fact  that  under  the  statute 
a  wife  may  (under  some  circumstances)  inherit  from  her 
husband  a  share  in  addition  to  dower  would  be  sufficient 
to  revoke  the  husband's  will,  made  previous  to  the  mar- 
riage, was  before  the  Minnesota  court  in  Hulett  v.  Carey, 
66  Minn.  327  (69  N.  W.  31,  34  L.  R  A.  384,  61  Am. 
St  Kep.  419),  and  decided  in  the  negative.  If  that  deci- 
sion be  sound,  and  we  so  regard  it,  then  in  this  state, 
where  the  rights  and  powers  of  husband  and  wife  as  to 
the  disposition  of  their  individual  estates  are  in  all  re- 
spects equal,  the  same  rule  must  be  observed  in  disposing 
of  appellant's  objection  to  the  probate  of  the  will  in  con- 
troversy. In  other  words,  there  is  under  our  statute  no 
room  for  any  distinction  by  which  we  may  say  that  mar- 
riage alone  does  not  revoke  the  prior  will  of  a  husband, 
but  it  does  have  that  eflfect  upon  the  prior  will  of  the  wife. 
What  we  have  said  renders  unnecessary  further  review  of 
the  cases  cited  in  argument. 

The  ruling  of  the  trial  court  was  right,  and  its  judg- 
ment IS  affirmed. 
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In  thb  Mattes  of  County  Dbains^  numbered  44  and  46^ 

V.  Newton  Long,  Appellant.  ^ 

Drainage:    establishment  op  district:  jurisdictional  defects.    Ir- 

1  regularities  of  detail  not  affecting  the  jurisdiction  of  the  board 
of  supervisors,  such  as  the  giving  of  notice  of  hearing  without 
an  express  direction  of  the  board  and  before  the  board  had  ex- 
amined the  return  of  the  engineer,  will  not  invalidate  the  pro- 
ceedings, at  the  instance  of  an  objector  who  appeared  before 
the  board  at  the  time  fixed  in  the  notice  and  objected  to  the  es- 
tablishment of  the  drainage  district,  where  the  objections  were 
overruled  and  the  district  was  established  in  accordance  with 
the  engineer's  report. 

Same.     The  fact  that  at  the  time  of  filing  the  petition  for  the  es- 

2  tablishment  of  the  district  title  to  the  land  primarily  affected 
was  in  the  wife  of  the  petitioner  was  not  a  fatal  defect,  where 
the  wife  subsequently  filed  a  duplicate  petition  with  a  bond  in 
legal  form,  which  was  approved,  and  the  report  of  the  engineer 
made  pursuant  to  the  original  petition  was  readopted  by  him; 
bttt  this  was  a  substantial  compliance  with  the  statute  in  this 
respect. 

Same:    different  districts  :  consolidation  :  AUTRORrrv  of  engineer. 

3  The  engineer  appointed  by  a  board  of  supervisors  to  investigate 
and  report  a  system  of  drainage  is  not  bound  by  the  plan  pro^ 
posed  in  the  petition  therefor,  but  he  may  report  a  different  plan 
and  different  boundaries  for  the  proposed  district;  and  where 
there  are  two  petitions  for  drainage  districts  relating  to  the  same 
neighborhood  and  both  projects  are  referred  to  the  same  engineer 
he  may  consolidate  them,  and  where  there  is  no  objection  to  the 
regularity  of  the  proceedings  under  the  petition  for  the  estab- 
lishment of  one  of  the  districts,  it  is  immaterial  that  the  pro- 
ceedings under  the  other  petition  were  defective. 

Same:    establishment  of  drains:   water  courses:    statutes.    The 

4  statute  providing  that  drains  shall  be  located  along  natural  water 
courses  or  the  general  course  of  natural  drainage  of  the  land, 
with  due  regard  for  straightening  and  shortening  the  natural 
water  courses,  is  to  be  construed  in  a  practical  way  and  with 
due  regard  to  the  engineering  problems  involved:  So  that  the 
passage  of   a  drain  through  an   alleged  natural  surface  water 
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divide  where  the  elevation  is  but  slight,  thus  diverting  the  water 
from  its  natural  course,  is  not  a  fatal  objection  to  the  validity 
of  the  establishment  of  the  drain. 

Same:     costs:    attorneys'  fees.    A  party  appealing  from  an  order 
5    of  the  board  of  supervisors  establishing  a  drainage  district,  who 
is  unsuccessful,  should  not  be  charged  with  the  fees  of  the  at- 
torney employed  by  the  district. 

Appeal  from  Boone  District  Court. — Hon.  R.  M.  Wbiqht, 

Judge. 

Thubsday,  March  9,  1911. 

Appeal  from  an  order  of  the  district  court  confirming 
the  action  of  the  Board  of  Supervisors  of  Boone  County 
in  the  establishment  of  a  drainage  district.  Modified  and 
affirmed. 

Whitaker  &  Snell,  for  appellant. 

Harpel  &  Cederquist,  for  appellee. 

Evans,  J. — In  September,  1906,  one  Cartwright  filed 
a  petition  and  bond  for  the  establishment  of  a  drainage 
district.  This  was  designated  upon  the  record  of  the 
county  auditor  as  ~Ko.  44.  This  petition  described  the 
course  of  the  proposed  tile  drain.  The  outlet  proposed 
therein  was  a  certain  open  ditch  running  from  north  to 
south,  and  being  upon  the  land  of  appellant.  The  land  of 
appellant  lies  east  of  the  Cartwright  land,  and  the  pro- 
posed tile  drain  would  enter  appellant's  land  from  the 
northwest.  In  October,  1906, .  other  petitioners  filed  a 
petition  for  the  establishment  of  a  drainage  district  par- 
tially contiguous  to  that  described  in  the  Cartwright  peti- 
tion. This  petition  was  designated  in  the  record  as  No. 
45.  This  petition  also  proposed  a  tile  drain  a^d  described 
the  course  of  it.     This  course  extended  toward  the  south 
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along  the  open  ditch  which  had  been  selected  for  an  outlet 
in  the  Cartwright  petition,  and  it  extended  south  from  the 
point  of  such  proposed  outlet  one  thousand  one  hun- 
dred feet  to  its  own  outlet.  The  same  engineer  was  ap- 
pointed for  both  projects.  In  his  report  he  recommended 
that  the  two  projects  be  consolidated,  and  that  Ko.  44  be 
regarded  as  a  branch  of  No.  45.  The  day  was  fixed  for 
a  hearing  and  notice  given,  and  the  appellant  appeared 
before  the  board  and  objected  to  the  establishment  of  Xo. 
44  as  a  branch  of  No.  45.  Such  objection  being  overruled, 
he  appealed  to  the  district  court  from  the  establishment 
of  the   drainage   district. 

Many  of  the  objections  argued  here  are  based  upon 
the  irregularity  of  the  procedure  before  the  board  of  super- 
visors. And  much  of  this  irregularity  relates  to  the 
method  of  the  board  and  of  the  county  auditor  as  to  mak- 
ing the  proceedings  of  the  board  properly  of  record. 
Without  dealing  with  these  irregularities  in  detail,  it  is 
sufficient  to  say  that  none  of  them  affected  the  jurisdic- 
tion of  the  board.  That  proper  petitions  were  filed  and 
bonds  approved,  that  an  engineer  was  appointed  and  that 
his  report  was  filed,  that  a  day  of  hearing  was  fixed  and 
notice  given,  and  that  the  appellant  actually  appeared  be- 
fore the  board  at  such  date,  are  all  made  to  appear  from 
the  proper  records. 

1.  Complaint  is  made  that  section  1989a3,  Code 
Supp.  1907,  was  violated  in  that  the  county  auditor  caused 
notice  to  be  given  without   any  express   direction   of   the 

board  of  supervisors  to  that  effect,   and  be- 
cttabiishraent     forc  such  board  had   actually  examined   the 

of  district:  i-      i  .  t 

jurisdictional      rctum  of  the  engineer.     Inasmuch  as  upon 

final  hearing  the  board  of  supervisors  did 
in  accordance  with  section  1989a5  approve  the  return  of 
the  engineer,  and  did  order  the  establishment  of  the  dis- 
trict in  accordance  with  such  report,  the  fact,  if  it  be  a 

fact,  that  they  did  not  examine  the  return  of  such  engineer 
Vol.  is  I  I  a.— 4, 


60  County  Dbains  v.   Lonq.  [151  Iowa 

before  causing  notice  to  be  given,  became  quite  immaterial. 
If  upon  final  hearing  they  had  rejected  the  return  of  the 
engineer,  then  the  petitioners  and  bondsmen  might  prop- 
erly object  to  the  payment  of  costs  incurred  by  a  needless 
and  unauthorized  service  of  notice.  The  fact  is  that  the 
county  auditor  caused  the  notice  to  be  given  in  pursuance 
of  a  general  oral  direction  given  to  him  by  members  of 
the  board  in  all  cases  where  the  return  of  the  engineer 
was  favorable  to  the  petition.  Whether  this  was  a  strictly 
proper  method  we  need  not  now  determine  for  the  reason 
already  stated. 

It  is  also  contended  that  there  were  irregularities  in 
connection  with  the  Cartwright  petition  which  destroyed 
the  power  of  the  board  to  act  with  reference  thereto.    For 

instance,  the  legal  title  to  the  land  that  was 
primarily  affected  by  such  petition  was  in 
the  name  of  the  wife  of  Cartwright  Subsequent  to  the 
filing  of  the  original  petition  by  the  husband,  the  wife 
filed  a  duplicate  thereof  over  her  own  signature  and  filed 
therewith  a  bond,  legal  in  form,  which  was  duly  ap- 
proved. Prior  to  the  filing  by  the  wife  the  engineer  had 
already  filed  his  return.  Subsequent  to  the  filing  by  the 
wife,  the  engineer  filed  a  formal  communication  referring 
to  the  former  return  and  readopting  the  same.  It  is  ar- 
gued that  the  board  was  without  jurisdiction  of  the  subject 
when  the  original  return  of  the  engineer  was  filed,  and 
that  the  later  report  readopting  the  same  was  without  au- 
thority of  the  statute.  We  do  not  think  we  would  be  war- 
ranted in  adopting  this  view.  It  was  a  substantial  com- 
pliance with  the  spirit  of  the  statute.  The  requirements 
imposed  by  statute  upon  an  inferior  tribunal  should  not 
be  too  technically  construed,  lest  its  efficiency  become 
wholly  paralyzed. 

There  is  another  consideration  quite  controlling  at 
this  point.  No  complaint  is  made  of  the  regularity  of 
all  proceedings  relating  to  No.  45.     This  project  was  re- 
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ferred  to  the  same  engineer  and  at  the  same  time  as  No. 

44.     The  engineer  was  not  bound   by   the 
'  cnt  districts:      plan  proposed  in  the  petition  in  No.  45.    He 

consolidation:      *-  jt      x-  r 

authority  of      had  authority  under  the  statute  to  propose  a 

engineer.  •'  *       * 

different  plan  and  different  boundaries  to  the 
district  Even  though  there  had  been  no  Cartwright  peti- 
tion, he  had  power  to  incorporate  that  project  in  his 
proposed  plan  as  engineer  of  No.  45.  Such  report  on  the 
part  of  the  engineer  was  sufficient  to  bring  the  proposed 
enlarged  district  before  the  board  of  supervisors,  and  to 
confer  jurisdiction  upon  it.  The  report  of  the  engineer 
recommending  the  consolidation  of  the  two  proposed  dis- 
tricts 44  and  45  had  that  effect  And  this  consideration 
disposes  of  a  number  of  kindred  questions  argued  by  ap- 
pellant Thd  notice  was  given  after  such  report  of  the 
engineer  was  on  file,  and  such  report  was  made  a  part  of 
the  notice  by  proper  reference.  That  the  appellant  had 
notice  of  such  proposed  consolidation  before  the  day  set 
for  hearing  is  not  disputed. 

IL  The  principal  question  urged  upon  us  relates  to 
the  alleged  diversion  of  water  from  its  natural  course  by 
means  of  the  CartWright  drain.     We  can  not  discuss  this 

question  very  fully  for  want  of  maps  and 
lishm'ent  of       plats  which  the  parties   have   failed   to   in- 

drains:  water- 

«»««•:  elude  in  their  abstracts  in  reduced  size.    We 

statutes. 

have  had  access  to  the  original  exhibits  used 
on  the  trial,  but  these  are  not  available  to  us  for  the  pur- 
pose of  this  opinion.  The  land  of  Cartwrig)it  lies  to  the 
west  and  that  of  appellant  to  the  east  of  a  north  and  south 
highway  upon  which  a  grade  has  been  maintained  for  many 
years.  The  land  is  nearly  flat  on  both  sides  of  the  high- 
way. There  is  a  pond  upon  the  land  of  Cartwright.  The 
course  of  the  first  overflow  from  this  pond  is  toward  the 
south,  a  few  hundred  feet  west  and  somewhat  parallel  with 
the  line  of  drain  No.  45.  A  flood  of  from  eight  to  ten 
inches  in  depth  will  send  the  water  to  the  southeast  also 
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along  the  line  of  drains  44  and  45.  The  watercourse  to 
the  south  is  worn  and  washed  to  some  extent.  According 
to  the  engineer,  this  is  caused  to  some  extent  by  the  main- 
tenance of  the  grade  in  the  highway  on  the  east  side.  East 
of  the  highway  grade  the  natural  fall  of  the  land,  though 
slight,  is  toward  the  south  and  east.  According  to  the 
engineer,  the  difference  in  the  elevation  of  the  bottom  of 
the  alleged  watercourse  running  south  and  that  of  the  al- 
leged divide  to  the  south  and  east  which  is  traversed  by 
drain  No.  44  is  eight  to  ten  or  twelve  inches.  The  con- 
tention of  appellant  is  that  this  elevation  constitutes  a 
natural  divide,  and  that  the  effect  of  the  drain  as  laid  will 
be  to  divert  the  water  from  its  natural  course  in  violation, 
of  statute.  It  is  conceded  that  the  alleged  watercourse 
extending  south  forms  a  junction  with  the  watercourse 
of  drain  "No,  45  at  a  point  about  six  thousand  feet  fur- 
ther south.  It  is  claimed  that  these  two  courses  form 
branches  of  the  main  course,  and  that  the  ground  between 
is  a  natural  watershed.  Every  extensive  drainage  dis- 
trict necessarily  has  within  it  varying  elevations.  It  may 
include  ponds  and  minor  watercourses,  and  these  may  be 
separated  from  each  other  by  the  irregularities  of  a  com- 
paratively flat  surface.  The  statute  should  be  construed 
in  a  practical  way  and  with  due  regard  to  the  practical 
engineering  problem  involved  in  the  given  drainage  project. 
If  every  increased  elevation  of  a  foot  or  two  could  bar  the 
progress  of  a  drain  toward  its  ultimate  outlet,  then  few 
drainage  projects  would  be  practicable.  A  drainage  ditch 
usually  is  of  varying  depth,  and  this  variation  is  neces- 
sarily caused  by  the  differing  elevation  at  the  surface. 
We  do  not  think  that  the  difference  in  the  elevation  in 
this  case  should  be  deemed  sufficient  to  show  a  diversion 
of  water  from  its  natural  course  within  the  meaning  of 
the  statute. 

We  think,  also,  that  the  course  adopted  by  the  engi- 
neer was  permissible  by  the  express  terms  of  the  statute. 
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The  provision  relied  on  by  appellant  is  that  portion  of  sec- 
tion 1989a2,  which  reads  as  follows:  "That  the  ditches 
or  drains  herein  provided  for  shall  be  surveyed  and  located 
along  the  general  course  of  the  natural  watercourses,  or  in 
the  general  course  of  natural  drainage  of  the  lands  of  said 
district,  having  due  regard  for  straightening  and  shorten- 
ing of  such  natural  streams,  watercourses,  and  course  of 
natural  drainage."  It  will  be  noted  that  this  provision 
permits  a  drain  to  be  laid  "in  the  general  course  of  natural 
drainage  of  the  lands  of  said  district,"  and  it  permits  the 
''shortening  of  such  natural  .  .  .  course  of  natural 
drainage."  The  most  that  can  be  said  of  drain  44  is  that 
it  tended  to  shorten  the  natural  course. 

It  may  be  noted  here  that  chapter  118  of  the  Acts  of 
the  Thirty-Third  General  Assembly  expressly  permits  the 
diversion  of  a  natural  watercourse  for  the  purpose  of  a 
public  drain.  This  statute  was  not  in  force  when  the 
action  complained  of  was  had.  The  appellant  naturally 
contends  that  he  is  entitled  to  have  the  case  disposed  of  on 
the  law  in  force  when  the  proceedings  complained  of  were 
had.  Assuming  this  position  to  be  correct  as  a  general 
proposition,  we  can  not  overlook  the  fact  in  this  case  that 
if  we  were  to  reverse  the  action  of  the  board  of  supervisors 
and  send  the  case  back,  ^  it  could  then  proceed  under  the 
present  statute  and  legally  do  the  very  thing  which  it  has 
done,  so  far  as  this  question  is  concerned.  We  are  at  a 
loss,  also,  to  see  from  this  record  any  meritorious  ground 
of  complaint  on  the  part  of  appellant.  From  the  outlet 
of  drain  44  to  the  outlet  of  drain  45,  a  twenty-inch  tile 
is  used.  There  is  not  a  suggestion  in  the  record  that  this 
is  not  of  abundant  capacity  to  carry  away  all  the  water 
to  be  discharged  into  it. 

It  is  urged  for  appellant  that  he  should  not  be  in- 
cluded within  the  Cartwright  district,  and  should  not, 
therefore,  be  assessed  for  any  benefits  arising  therefrom. 
That  is  a  question  to  be  considered  when  the  assessment  of 
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benefits  is  made.  Conceding  that  the  Cartwright  drain  is 
of  no  benefit  to  appellant,  presumably  no  assessment  would 
be  made  against  him  therefor.  On  the  other  hand,  it  may 
be  presumed  that  Cartwright  will  be  assessed  for  benefits 
resulting  to  him  from  the  twenty-inch  tile  which  serves  as 
his  outlet  We  can  not  go  into  that  question  here  nor  con- 
sider at  all  the  relative  rights  of  the  parties  in  that  respect 
The  only  question  we  can  consider  in  this  case  is  whether 
the  ditch  was  properly  established  within  the  provisions 
of  the  statute.  Our  conclusion  is  adverse  to  the  appellant 
on  that  question. 

IIL  The  trial  court  in  the  taxation  of  costs  against 
the  appellant  assessed  the  attorney's  fees  of  appellee's  at- 
torney, and  complaint  is  made  of  such  action.     This  action 

of  the  trial  court  is  based  upon  the  provision 
•ttoricyt'  '      of  Codc  Supp.  1907,  scction  1989a6,  which 

fees.  , 

provides  that  the  appeal  bond  shall  be  ^'con- 
ditioned to  pay  all  the  costs  and  expenses  of  the  appeal 
unless  the  finding  of  the  district  court  shall  be  more  favor- 
able to  appellant  than  the  finding  of  the  board."  Section 
1989al4  provides:  *^hen  any  appeal  is  taken  from  any 
order  of  the  board  made  in  any  drain  proceeding  coming 
before  it  for  action,  it  shall  be  the  duty  of  the  board  to 
employ  counsel  to  represent  the  interest  of  the  drainage 
district  affected  by  said  appeal  on  the  trial  thereof  in  the 
appellate  court  and  the  expense  thereof  shall  be  paid  out 
of  the  drainage  fund  of  said  drainage  district."  It  is  the 
rule  in  this  state  that  attorney's  fees  are  not  usually  deemed 
a  part  of  the  taxable  costs  in  the  case  as  against  the  de- 
feated party  unless  so  provided  by  statute.  The  theory 
urged  by  the  appellee  is  that  the  attorney's  fee  was  a  part 
of  the  "expense"  of  the  appeal,  and  section  1989al4  above 
quoted  is  relied  on  in  support  of  this  theory.  We  think 
that  the  provision  of  statute  last  quoted  above  is  quite  fatal 
to  this  theory,  in  that  it  expressly  provides  that  this  "ex- 
pense" (attorney's  fees)  "shall  be  paid  out  of  the  drainage 
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fund  of  said  drainage  district"  It  is  our  conclusion  that 
these  provisions  of  the  statute  do  not  contemplate  the  taxa- 
tion of  attorney's  fees  against  a  defeated  appellant.  To 
this  extent  the  order  of  the  lower  court  should  be  modified, 
and  it  is  so  ordered.  In  all  other  respects  the  order  of  the 
trial  court  is  affirmed.    Modified  and  affirmed* 


WiLXAAU  LiTTTBOHWAGEB^  Appellee^  V.  Gael  Fank,  Ap- 
pellant 

Real  property:    contract  for  sale:  fraud:  evidence.    In  an  action 

1  for  the  recovery  of  the  purchase  money  paid  on  the  sale  of  real 
estate  and  to  rescind  the  contract  on  the  ground  of  fraud,  the 
evidence  is  reviewed  and  held  insufficient  to  show  fraud. 

Same:    conveyance  of  homestead:  ratification  by  wife:   estoppel. 

2  Under  the  statute  providing  that  no  conveyance  or  contract  to 
convey  a  homestead  of  a  married  person  is  valid  unless  both 
husband  and  wife  join  in  the  execution  of  the  same  joint  instru- 
ment, a  contract  of  the  husband  alone  is  not  absolutely  void,  but 
may  be  subsequently  ratified  by  the  wife.  And  where,  as  in  this 
case,  the  vendee  and  scrivener  both  informed  the  wife  that  it  was 
not  necessary  for  her  to  sign  the  contract  which  she  was  willing  to 
sign  upon  request,  and  where  she  did  join  in  the  deed  which  was 
placed  in  escrow  at  the  time  agreed  upon,  the  contract  became 
valid  and  binding,  though  not  signed  by  her;  and  the  purchaser 
was  by  his  acts  and  representations  estopped  to  claim  its  invalidity. 

Appeal  from  Hardin  District  Court. — ^Hon*  R.  M. 

Wbioht,  Judge. 

Thxjb8day^  Maboh  9,  1911. 

Action  at  law  to  cancel  and  set  aside  a  contract  for 
the  purchase  of  real  estate.  The  trial  court  granted  the 
relief  prayed^  and  defendant  appeals.  Beveraed  and  re- 
manded. J 
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Charles  A.  Rogers  and  Wade,  Butcher  &  Davis,  for 
appellant. 

F.  M.  Williams,  for  appellee. 

D££M£R^  J. — On  the  8th  day  of  October,  1909,  the 
parties  to  this  action  entered  into  the  following  written 
contract : 

Articles  of  agreement,  made  by  and  between  Carl 
Fank,  party  of  the. first  part,  of  Hardin  county^,  state  of 
Iowa,  and  William  Luttschwager,  of  Hardin  county,  Iowa, 
party  of  the  second  part,  made  this  8th  day  of  October, 
1909,  as  follows:  The  party  of  the  first  part  hereby  agrees 
to  sell  to  the  party  of  the  second  part,  on  the  performance 
of  the  agreements  by  the  party  of  the  second  part,  as  here- 
inafter mentioned,  all  his  right,  title  and  interest  in  and 
to  the  real  estate  situated  in  the  county  of  Hardin,  state 
of  Iowa,  to  wit:  The  northwest  quarter  of  section  27, 
township  88,  range  22  west  of  the  fifth  P.  M.,  Hardin 
county,  Iowa,  for  the  sum  of  twenty  thousand  dollars,  pay- 
able as  hereinafter  mentioned,  and  the  party  of  the  second 
part  hereby  agrees  to  and  with  the  party  of  the  first  part 
to  purchase  all  his  right,  title  and  interest  in  and  to  the 
real  estatq  above  mentioned  for  the  sum  of  twenty  thou- 
sand dollars,  and  to  pay  the  said  sum  therefor  to  the 
party  of  the  first  part,  his  heirs  and  assigns  as  follows: 
Five  hundred  dollars  on  the  execution  of  this  agreement, 
and  the  balance  of  nineteen  thousand  five  hundred  dollars, 
March  1,  1910.  First  party  agrees  to  pay  one-half  of  the 
taxes  for  the  year  1909,  which  will  become  a  lien  January 
1,  1910,  and  the  second  party  agrees  to  pay  the  last  half 
of  the  taxes  for  the  same  year.  Party  of  the  first  part 
agrees  to  furnish^  abstra^ct  of  title,  sho vying  lawful  title  of 
record  to  said  Idnd  to  be  in  party  of  the  first  part.  And 
upon  the  payment  of  the  above  said  sum  of  money  the 
paTty  of  tiie  first  part  will  execute  and  deliver  to  the  party 
of  the  second  part  a  warranty  deed  to  the  premises  as 
fO^ove  agreed,  but  if  default  is  made  in  the  payment 
thereof,  then  this  contract  may  be  declared  null  and  void 
and  any  payments  made  declared  forfeited,  and  th6  party 
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of  the  second  part  shall  in  that  ease  have  no  claim  against 
the  party  of  the  first  part  in  law  or  equity,  or  to  the  real 
estate  mentioned.     Possession  to  be  given  March  1,  1910. 

Defendant  was  a  married  man,  and  for  reasons  here- 
inafter stated,  his  wife  did  not  sign  the  contract.   , 

Thereafter  and  on  October  20,  1909,  plaintiff  caused 
to  be  served  upon  defendant  the  following  notice: 

Buckeye,  Iowa,  Oct.  20,  1909.  To  Carl  Fank:  You 
are  hereby  notified  that  I  revoke  and  repudiate  the  con- 
tract for  the  purchase  of  the  N.  W.  quarter  of  section  27, 
Twp.  88,  and  range  22,  entered  into  on  the  8th  day  of 
October,  1909,  for  the  reason  that  your  wife  did  not  sign 
the  same  and  its  being  your  homestead,  it  is  not  binding, 
and  for  the  further  reason  that  the  south  80  is  not  all 
tiled  out,  nor  does  the  tile  work  good  that  is  in,  and  the 
eighty  is  not  tillable  as  represented  by  you;  and  I  demand 
the  return  of  the  money  paid  to  you,  to  wit,  five  hundred 
dollars,  and  that  the  contract  be  canceled. 

On  the  same  day  he  served  an  original  notice  of  the 
bringing  of  this  action.  This  was  -followed  by  a  notice 
signed  by  defendant,  which  was  served  upon  plaintiff  on 
October  22,  1909,  reading  as  follows: 

To  William  Luttsch wager :  Sir,  you  are  hereby  noti- 
fied that  I,  Mary  Fank,  wife  of  Carl  Fank,  of  Buckeye 
township,  Hardin  county,  Iowa,  have  signed  the  contract 
which  was  signed  by  you  and  my  husband,  Carl  Fank, 
on  the  8th  day  of  October,  1909,  and  that  I  approve  of 
the  matters  mentioned  in  the  said  contract  and  by  signing 
said  contract  bind  myself  jointly  with  my  said  husband 
in  the  matters  undertaken  and  agreed  to  by  my  said  hus- 
band in  the  execution  of  the  said  instrument.  That  I 
further  am  willing  to  sign  the  duplicate  copy  of  said 
agreement  which  was  held  and  delivered  to  you  on  said 
Oct.  8th,  1909,  and  will  so  sign  said  duplicate  at  any 
time  that  you  may  present  same  to  me  for  my  signature. 
You  are  further  notified  that  I  have  this  day  joined  with 
my  husband,  Carl  Fank,  in  the  execution  of  a  warranty 
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deed  to  the  premises  described  in  the  said  contract  and 
that  said  deed  is  now  on  deposit  at  the  Bank  of  Buckeye, 
Iowa,  to  be  delivered  by  said  bank  to  you  upon  receipt  of 
$19,500,  according  to  the  terms  and  condition  of  the  said 
contract  hereinbefore  mentioned.  That  said  deed  runs  to 
you  and  that  abstracts  of  title  as  required  by  the  said 
contract  are  also  deposited  with  said  deed  to  be  delivered 
to  you  under  the  provisions  of  the  said  contract.  You  are 
further  notified  that  I  stand  ready  to  perform  any  and  all 
acts  on  my  part  necessary  for  the  complete  performance 
of  the  said  contract  on  the  part  of  said  Carl  Fank  as  fully 
and  completely  as  if  I,  the  wife  of  said  Carl  Fank,  had 
signed  said  contract  on  the  same  day  as  did  you  and  my 
said  husband. 

Petition  was  duly  filed  October  21,  1909,  and  plain- 
tiff asked  that  the  contract  be  set  aside,  canceled,  and  held 
for  naught,  because  the  wife  did  not  sign  the  same,  and 
for  the  further  reason  that  before  she  had  done  anything 
indicating  her  intention  to  sign  or  be  bound  by  it  plaintiff 
had  rescinded  the  contract,  as  he  had  a  right  to  do.  Plain- 
tiff also  asked  to  rescind  because  of  alleged  false  and 
fraudulent  representations  made  by  defendant  as  an  in- 
ducement to  the  sale. 

The  trial  court  decreed  a  rescission  of  the  contract, 
because  part  of  the  land  covered  thereby  was  the  home- 
stead of  the  defendant  and  his  wife;  that  the  wife  did  not 
join  therein  and  that  plaintiff  had  rescinded  upon  this 
ground  alone,  before  the  wife  had  signed  the  contract  or 
given  any  intimation  that  she  would  be  bound  thereby,  or 
would  sign  a  deed  for  the  land.  The  decree  was  not  based 
upon  fraud  or  false  representations.  The  appeal  is  from 
this  decree  and  presents  questions  of  both  law  and  fact; 
the  former  not  having  heretofore  been  passed  upon  by  this 
court. 

The  testimony  is  in  sharp  conflict  on  the  issues  of 
fact  presented.  Plaintiff  claims  and  produced  testimony 
to  show  that  defendant  represented,  as  one  of  the  induce- 
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ments  of  the  sale,  that  the  farm  was  tiled  out  in  good 

I  shape  and  could  be  farmed  from  one  end  to 

erty:  con-        the  Other  I   that  these  statements  were  false 

tract  of  sale:  i  i  i  -it 

'»ad:  and  untrue,  and,  as  the  contract  was  mduced 

thereby^  it  should  be  canceled  and  set  aside. 
All  these  matters  are  denied  by  defendant,  and  in  this 
denial  he  has  support  in  the  testimony.  Defendant  con- 
tends and  introduced  testimony  to  show  that  on  the  day  the 
contract  was  signed  he  took  his  wife  to  town,  in  order  that 
the  deal  might  be  closed;  that  they  met  plaintiff  and  that 
plaintiff  said  to  defendant's  wife,  before  anything  wa9 
done  toward  drawing  the  contract,  in  response  to  a  question 
as  to  whether  or  not  she  should  sign  the  contract,  that  it 
was  not  necessary  for  her  to  do  so.  Testimony  was  also 
adduced  to  the  effect  that  after  the  contract  was  drawn 
by  a  banker  in  the  presence  of  plaintiff  and  defendant,  a 
question  arose  as  to  who  should  sign  it,  and  that  both 
plaintiff  and  the  banker  said  it  was  not  necessary  for  de- 
fendant's wife  to  sign.  Acting  upon  this  advice  defendant 
alone  signed  the  contract  These  matters  are  denied  by 
plaintiff,  and  thus  stand  the  fact  issues. 

It  is  conceded  that  a  full  warranty  deed  signed  by 
defendant  and  his  wife,  with  abstracts  of  title,  were  de- 
posited with  the  banker  on  October  22,  1909,  for  delivery 
to  plaintiff  when  he  complied  with  the  terms  of  his  con- 
tract. After  a  careful  examination  of  the  testimony,  we 
are  forced  to  the  conclusion  that  plaintiff  has  not  estab- 
lished the  fraud  pleaded  by  him.  Indeed,  we  doubt  if 
any  representations  were  made  regarding  the  tiling  of  the 
land,  or  the  extent  to  which  it  could  be  farmed.  But  if 
they  were,  it  appears  that  defendant  purchased  the  land 
originally  from  plaintiff,  and  that  plaintiff  lived  but  a 
short  distance  from  the  land  and  was  perfectly  familiar 
with  it.  The  extent  to  which  it  could  be  farmed  was  ap- 
parent, and  we  are  satisfied  that  plaintiff  knew  about  how 
much  of  it  had  been  tiled.    He  was  present  when  part  of 
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it  was  being  done  and  frequently  exchanged  work  with  de- 
fendant. But  a  very  small  part  of  the  farm  is  unfit  for 
cultivation,  and  the  tile  which  was  laid  was  put  in  with 
ordinary  care  and  skill. 

We  are  also  satisfied  that  defendant's  account  of  the 
reason  why  his  wife  did  not  sign  the  contract  is  correct; 
that  is  to  say,  a  preponderance  of  the  testimony  shows  that 
she  did  not  sign,  because  both  plaintiff  and  the  scrivener 
who  drew  the  contract  told  her  it  #  was  unnecessary.  No 
other  reason  for  not  signing  is  suggested.  The  wife  con- 
sented to  the  sale,  and  she  went  to  town  with  her  husband 
the  day  the  contract  was  to  be  completed  to  do  whatever 
was  necessary  to  complete  the  sale.  Just  as  soon  as  she 
was  informed  that  any  objections  were  made  to  the  con- 
tract because  she  had  not  signed,  she  gave  notice  that  she 
would — and  did,  in  fact — sign  the  contract,  and  thereafter 
signed  a  deed  with  her  husband  for  the  premises,  which 
was  deposited  in  escrow  with  the  banker,  to  be  delivered 
when  the  terms  of  the  contract  were  complied  with  by  the 
plaintiff. 

Section  2974  of  the  Code  reads  as  follows:  "No 
conveyance  or  incumbrance  of  or  contract  to  convey  or 
incumber  the  homestead,  if  the  owner  is  married,  is  valid, 

unless    the   husband  .and   wife   join   in    the 

2.  Same:  con-  ^  ... 

homcjrtcad^  cxecutiou  of  the  Same  joint  instrument, 
by^*w?c:°"  whether  the  homestead  is  exclusively  the 
estoppel.  subject  of  the  contract  or  not,  but  such  con- 

tracts may  be  enforced  as  to  real  estate  other  than  the 
homestead  at  the  option  of  the  purchaser  or  incumbrancer.'' 
Now,  while  it  has  been  said  that  such  a  contract  signed 
by  the  husband  alone  is  void,  this  is  not  exactly  true,  for 
we  have  held  that  it  may  be  ratified.  Spafford  v.  Warren, 
47  Iowa,  47;  Corbin  v,  Minchen,  81  Iowa,  682.  Again, 
such  contract  has  been  recognized  and  enforced,  when  fol- 
lowed by  possession  taken  by  the  purchaser  and  an  aban- 
donment of  the  homestead.     Winkleman  v.  Winkleman;  79 
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Iowa,  319;  Drake  v.  Painter,  77  Iowa,  731.  Indeed,  the 
statute  itself  recognizes  the  validity  of  such  a  contract  for 
some  purposes.  See,  as  construing  the  section,  Pryne  v, 
Pryne,  116  Iowa,  82;  Hall  v.  Oottsche,  114  Iowa,  147; 
Townsend  v.  Blanchard,  117  Iowa,  36.  Also  Allbright  t?. 
Hannah,  103  Iowa,  98;  Lamb  v.  Cooper,  150  Iowa,  18; 
Beilly  v.  ReUly,  135  Iowa,  440;  Alvis  v.  Alvis,  123  Iowa, 
546. 

Epperly  v.  Ferguson,  118  Iowa,  47,  is  quite  in  point 
upon  the  proposition  now  being  considered.  In  that  case 
we  said: 

This  brings  us  to  the  final  question  of  whether  the 
contract  may  be  avoided,  because  the  wife  did  not  sign 
it  when  it  was  signed  by  her  husband  and  the  defendant. 
The  statute  provides  no  conveyance  ...  or  contract* 
to  convey  .  .  .  the  homestead  ...  is  valid,  unless 
the  husband  and  wife  join  in  the  execution  of  the  same 
joint  instrument.     (Code,  section  2974.) 

It  is  conceded  that  if  the  wife  had  never  signed  this 
contract  it  would  have  been  absolutely  void.  During 
the  negotiations  which  culminated  in  the  making  of  the 
written  contract  of  sale,  the  wife  was  present,  and  not 
only  took  an  active  part  therein,  but  further  signified 
her  desire  to  join  with  her  husband  in  the  sale  and  in 
the  execution  of  the  writing.  This  was  fully  under- 
stood by  all  parties.  When  the  question  was  raised  as 
to  the  effect  of  her  failure  to  join  in  the  instrument 
with  her  husband,  she  did  sign  the  same  contract,  or 
one  duplicate  thereof,  and  immediately  notified  the  de- 
fendant thereof,  and  offered  to  so  sign  the  instrument 
which  he  held.  She  not  only  afterwards  joined  her  hus- 
band in  the  contract,  but  executed  jointly  with  him  the 
deed  which  the  contract  called  for.  The  statute  does  not 
require,  and  we  are  cited  to  no  case  which  holds,  that  the 
validity  of  such  a  conveyance  requires  the  execution  of 
the  contract  or  deed  by  both  husband  and  wife  at  the  same 
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instant  of  time^  and  it  would  hardly  be  contended  that  if 
the  husband  executed  such  a  conveyance  today,  and  the 
wife  joined  in  the  execution  of  the  same  instrument  to- 
morrow, it  would  not  be  in  compliance  with  the  statute, 
'Not  can  it  bo  said  that  her  signature  at  a  later  date  was 
such  an  alteration  of  the  contract  as  to  render  it  invalid. 
It  is  not  contended  that  the  defendant  entered  into  this 
contract  for  the  mere  pleasure  of  having  litigation  there- 
over. When  he  bought,  he  understood  that  Mrs.  Bobb  was 
a  willing  party  to  the  sale,  and  that  she  was  willing  to  do 
all  that  was  necessary  to  make  it  a  valid  and  binding  one 
upon  her;  and  it  is  undoubtedly  true  that,  if  her  signature 
to  the  contract  had  been  considered  necessary  to  make  it 
valid,  it  would  have  been  insisted  upon,  and  she  would 
have  readily  joined  her  husband  in  the  execution  thereof. 
When,  then,  she  did  execute  it,  she  was  but  carrying  out 
or  ratifying  in  a  legal  way  a  contract  which  she  had  al- 
ready assented  to,  and  one  which  all  parties  supposed  was 
complete  without  her  joining  therein.  Certainly,  under 
such  circumstances,  the  defendant  can  not  justly  raise  his 
voice  against  her  action.  The  statute  under  consideration 
is  essentially  one  for  the  protection  of  the  family,  and  a 
failure  to  comply  strictly  therewith  does  not  constitute 
such  a  violation  of  law  that  attempted  acts  thereunder 
may  not  be  ratified.  By  signing  the  same  contract  which 
her  husband  had  signed,  and  by  the  joint  execution  of  a 
deed,  all  within  the  time  required  by  the  contract  for  the 
conveyance  of  the  land,  we  think  there  was  a  ratification 
of  the  contract,  which  the  defendant  can  not  complain  of, 
and  which  gave  to  it  such  mutuality  of  character  that  he 
could  have  enforced  it  against  his  wife.  Spafford  v.  War- 
ren, 47  Iowa,  47;  Chamberlain  v.  Robertson,  31  Iowa,  408; 
Corbin  v.  Minchen,  81  Iowa,  682;  2  Beach,  Contracts, 
section  923.  In  Lose  v.  Deitz,  46  Iowa,  205,  the  contract 
was  to  convey  land,  the  title  to  which  was  in  another,  and 
it  was  there  held  that  there  was  no  mutuality  of  contract. 
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because  no  conveyance  could  be  forced.  Kobb  and  his 
wife  had  done  everything  in  their  power  to  comply  with 
the  contract  of  sale  to  the  defendant  If  the  contract  is 
imperfect  because  the  wife's  name  does  not  appear  in  its 
body,  she  has  ratified  the  contract  and  corrected  that  error 
by  joining  in  a  perfect  deed,  and  the  defendant  can  not 
be  permitted  to  disregard  his  contract  under  these  circum- 
stances. 

A  somewhat  similar  question  also  arose  in  Kettering 
V.  Eastlack,  130  Iowa,  498,  and  we  said  there: 

In  the  present  case  there  was  concurrent  action  of  the 
husband  and  wife,  not,  it  is  true,  at  the  time  the  contract 
to  convey  was  executed,  but  before  the  contract  had  been 
repudiated  on  that  ground,  and  before  the  time  had  arrived 
for  conveyance  under  the  contract,  and  at  the  date  when 
conveyance  should  have  been  made  husband  and  wife 
joined  in  the  execution  of  deed  which  was  duly  tendered 
to  defendants.  The  case  clearly  falls  under  the  rule  an- 
nounced in  Epperly  v.  Furguson,  118  Iowa,  47,  and  not 
within  the  rule  of  Alvis  v.  Alvis.  The  statute  itself 
makes  a  distinction  between  a  conveyance  and  a  contract 
to  convey.  The  latter  is  not  for  all  purposes  void,  but  the 
purchaser  may  elect  to  enforce  it  so  far  as  it  covers  land 
not  included  within  the  homestead,  while  a  conveyance 
which  is  not  the  result  of  the  concurrent  action  and  acquies- 
cence of  the  husband  and  wife  is  valid  for  no  purpose. 

Something  is  said  in  this  opinion  about  the  wife's  join- 
ing in  the  deed  before  the  contract  was  repudiated,  but 
that  was  not  regarded  as  controlling.  The  decision  draws 
a  distinction  between  a  contract  to  convey  and  a  convey- 
ance, and  this  distinction,  we  think,  is  entirely  sound  and 
fundamental.  There  is  one  general  principle  of  equity 
which  we  think  rules  the  case.  The  wife,  although  ready 
and  willing  to  sign  the  contract,  did  not  do  so  because  of 
representations  by  the  scrivener  and  of  the  plaintiff  that 
it  was  not  necessary  for  her  to  do  so.  As  soon  as  objec- 
tion was  made  on  the  ground  that  she  did  not  sign,  she  did 
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all  she  could  to  correct  it^  and  the  husband  who  made  the 
contract  immediately  placed  himself  in  position  to  comply 
with  his  contract^  and  to  make  an  absolutely  good  title  at 
the  time  agreed  upon.  Equity  will  not  permit  one  to  take 
advantage  of  his  own  wrong,  or  permit  him  to  take  advan- 
tage of  a  situation  which  he  himself  brought  about  by  his 
own  conduct  and  representations.  Frey  v.  Stangl,  148 
Iowa,  522;  Wilson  v.  Weel,  99  Va.  353  (38  S.  E.  181); 
Mutual  Co.  V.  Brown,  30  N.  J.  Bq.  193. 

At  the  time  when  plaintiff  had  occasion  to  enforce  the 
contract,  which  was  on  the  1st  day  of  March  succeeding 
its  making,  defendant  was  in  position  to  comply  there- 
with, and  when  objection  was  made  to  the  form  of  the 
instrument  it  was  immediately  corrected  and  plaintiff  no- 
tified thereof.  A  court  of  equity  should  not,  under  such 
circumstances,  grant  a  rescission  or  annulment  of  the  con- 
tract. To  do  so  would  permit  the  plaintiff  to  take  advan- 
tage of  a  situation  which  he  was  instrumental  in  creating. 
If  the  rule  contended  for  by  appellee  were  to  prevail,  one 
might  easily  speculate  at  the  expense  of  another  without 
fear  as  to  results. 

The  decree  is  wrong,  and  it  should  be  and  is  reversed, 
and  the  cause  remanded  for  one  in  harmony  with  this 
opinion.     Reversed  and  remanded. 


H.  H,  Sawyer^  Appellee,  v.  T.  J.  Gallaohee,  and 

OTHERS,  Appellants. 

Intoxicating  liquors:  statute:  limitation  of  consent:  nuisance: 
INJUNCTION.  Chapter  142,  Acts  of  the  Thirty-third  General  As- 
sembly, provides  that  from  and  after  the  passage  of  this  act  no 
city  shall  grant  consent  to  sell  liquor  to  a  greater  number  of 
persons  than  one  to  every  one  thousand  of  the  population  of  a 
city,  and  that  in  a  city  where  a  greater  number  of  persons  than 
so  provided  now  hold  such  consent  the  city  shall  not  be  required 
to  withdraw  a  sufficient  number  of  consents  to  comply  with  the 
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statute,  took  effect  July  4,  following  its  passage.  Prior  to  that 
date  a  city  granted  a  consent  to  sell  liquor  though  it  had  already 
given  consents  in  excess  of  this  statutory  limit.  Held,  that  the 
person  to  whom  such  consent  was  granted  was  subject  to  a  suit 
in  injunction  to  restrain  him  from  maintaining  a  liquor  nuisance. 

• 

Appeal  from  Woodbury  District  Court. — ^Hon.  F&ank  R. 

Gaynob,  Judge. 

Thubsday,  Maboh  9^  1911. 

Thb  opinion  states  the  nature  of  the  case  and  the 
material  facts.     Affirmed. 

Hunger,  Robinson  A  Page,  Kasa  Bros,   and  E.  A. 

Burgess,  for  appellants. 

John  F.  Joseph,  for  appellee. 

Weaveb,  J. — This  proceeding  was  instituted  in  equity 
to  restrain  the  maintenance  of  an  alleged  liquor  nuisance, 
the  complaint  being  stated  in  the  usual  form.  The  answer 
denies  the  existence  and  maintenance  of  the  alleged '  nui- 
sance, but  admits  defendant  has  been  conducting  a  liquor 
saloon  on  the  described  premises.  He  further  alleges  that 
he  has  been  and  is  conducting  the  place  in  strict  compli- 
ance with  the  terms  of  the  so-called  mulct  statute,  and  is 
therefore  not  subject  to  prosecution  or  injunction.  Upon 
the  trial  of  the  issues  so  joined  in  the  trial  court,  the  only 
evidence  offered  by  or  for  the  parties  on  either  side  con- 
sisted of  a  written  agreement  or  stipulation  of  facts,  which 
we  here  quote  in  full: 

Stipulation.  There  has  been  filed  in  the  above  entitled 
case  a  petition  in  equity  charging  the  defendant,  T.  J. 
Oallagher,  with  illegally  selling,  keeping  for  sale,  traffick- 
ing in,  and  disposing  of  intoxicating  liquors  in  a  certain 

building  or  tenement  situated  on  the  east  25  feet  of  lot  9, 
Vol.  151  I  A.— 5. 
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block  2,  Floyd  City  addition,  and  addition  of  Sioux  City, 
Woodbury  county,  Iowa,  known  as  number  1523  Dace 
street.  It  is  hereby  stipulated  and  agreed  that  the  said 
cause  of  action  be  submitted  to  the  court  for  its  determina- 
tion upon  the  following  stipulation  of  facts:  It  is  hereby 
stipulated  and  agreed:  That  T.  J.  Gallagher  is  operating 
what  is  known  as  the  Mulct  Tax  saloon  on  the  premises 
above  described,  and  that  intoxicating  liquors  are  kept 
therein  for  sale  and  sold.  That  said  T.  J.  Gallagher  has 
complied  with  all  the  provisions  of  the  mulct  law  and  the 
laws  and  statutes  of  tlie  state  of  Iowa,  unless  the  following 
facts  are  held  to  be  a  violation  of  that  part  of  the  law 
regulating  the  sale  of  intoxicating  liquors  commonly  known 
as  the  "Moon  law."  That  the  saloon  commenced  opera- 
tions on  the  1st  day  of  July,  1909,  and  the  consent  of  the 
city  council  was  granted  on  the  29th  day  of  June,  1909. 
It  is  also  stipulated  that  the  so-called  Moon  law  or  bill 
was  approved  on  the  15th  day  of  April,  A.  D.  1909,  dur- 
ing a  regular  session  of  the  Legislature  of  the  state  of 
Iowa,  and  did  not  provide  for  taking  effect  by  publica- 
tion in  a  newspaper  in  the  state.  That  at  the  time  the 
city  council  granted  the  permit  above  mentioned  the  popu- 
lation of  Sioux  City,  according  to  the  last  Iowa  official 
register,  was  forty  thousand  nine  hundred  and  fifty-two, 
and  that  the  number  of  saloons  in  Sioux  City  at  that  time 
which  had  been  previously  granted  permits  to  sell  intoxi- 
cating liquors  was  between  eighty  and  ninety  in  nuhaber. 
That  said  T.  J.  Gallagher  was  not  succeeding  anybody  nor 
was  a  permit  being  transferred  to  him  by  anyone,  and  that 
the  permit  granted  above  as  set  out  was  for  a  new  saloon 
at  this  location.  It  is  further  stipulated  that  if  the  grant- 
ing of  a  permit  in  the  manner  and  at  the  time  stated  above 
and  at  the  time  when  there  was  more  than  one  saloon  to 
every  one  thousand  inhabitants  residing  in  Sioux  City, 
Iowa,  and  not  being  a  transfer  of  a  permit  previously 
granted,  is  held  not  to  be  a  violation  of  chapter  142  of 
laws  of  the  Thirty-Third  General  Assembly,  the  said  acts 
being  in  addition  to  chapter  6  of  title  12  of  Code  relative 
to  intoxicating  liquors,  then  no  injunction  is  to  be  granted 
against  the  defendant  T.  J.  Gallagher;  but  if  the  said  acts 
are  held  to  be  a  violation  of  the  Moon  law,  then  permanent 
injunction  shall  be  granted   against  the   defendant  T.    J. 
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Gallagher  permanently  restraining  him  from  the  illegal 
sale  of  intoxicating  liquors  upon  the  premises  above  de- 
scribed within  the  Fourth  judicial  district  of  the  state  of 
Iowa,  and  that  the  plaintiff  have  judgment  for  costs,  in- 
cluding $25  attorney's  fee,  and  the  defendant  expressly 
waives  issuance  and  service  of  writ  of  injunction,  and 
consents  to  be  bound  thereby  in  the  same  manner  and  to 
the  same  extent  as  if  the  same  was  issued  and  served. 


The  court  found  the  evidence  sufficient  to  sustain  the 
allegations  of  the  petition  and  entered  a  decree  for  an  in- 
junction as  prayed.     The  defendant  appeals. 

The  controversy  thus  presented  involves  the  construc- 
tion and  effect  of  chapter  142,  Acts  Thirty-Third  General 
Assembly,  commonly  spoken  of  as  the  "Moon  law.''  Sec- 
tion 1  of  that  act  so  far  as  now  material  reads  as  follows: 
"From  and  after  the  passage  of  this,  act  no  city  or  town 
council  shall  by  resolution  grant  consent  to  sell  intoxicating 
liquors  as  a  beverage  at  retail  to  a  greater  number  of  per- 
sons than  one  to  every  one  thousand  of  the  population  of 
said  city  or  town  as  shown  by  the  last  preceding  state  or 
national  census."  Section  2  further  provides  that  "In  all 
cities  and  towns  where  a  greater  number  of  persons  than 
are  provided  in  section  one  hereof  now  hold  resolutions 
of  consent  to  sell  intoxicating  liquors  at  retail  it  shall  not 
be  mandatory  under  the  provisions  of  this  act  for  the  city 
or  town  councils  to  cancel  or  withdraw  a  sufficient  number 
of  such*  resolutions  of  consent  to  comply  with  the  provisions 
of  section  one  hereof  and  such  resolutions  of  consent  may 
be  renewed  by  city  and  town  councils  to  the  person  or  per- 
sons holding  the  same  or  their  assignees  or  grantees."  This 
authority  is  subject  to  certain  exceptions  we  need  not  now 
consider.  By  section  4  it  is  further  provided  that  no  con- 
sent given  by  any  city  or  town  council  in  violation  of  the 
act  shall  operate  as  a  bar  to  prosecutions  under  the  pro- 
hibitory liquor  law,  and  that  nothing  in  the  act  shall  be 
construed  to  extend  any  consent  beyond  the  time  when  it 
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would  otherwise  expire  under  the  law  of  the  state.     Section 

5  repeals  all  acts  and  parts  of  acts  inconsistent  with  the 
terms  of  this  chapter. 

It  will  he  seen  by  reference  to  the  stipulation  of  facts 
that  the  consent  of  the  city  council  upon  the  sufficiency  of 
which  the  defense  in  this  case  must  stand  or  fall  was 
granted  after  the  act  had  passed  the  Legislature  and  had 
been  approved  by  the  Governor  and  just  before  the  4th  day 
of  July,  when  it  would  go  into  effect,  and  that  at  the  time 
the  said  consent  was  given  the  consents  already  given  and 
in  force  were  in  excess  of  the  limit  of  one  to  each  one 
thousand  of  the  population  of  the  city.  The  outstanding 
permits  or  consents  appear  to  have  been  about  two  to  each 
one  thousand  of  the  population  of  the  city,  and  this  par- 
ticular consent  was  not  the  renewal  or  extension  of  any 
other  consent  previously  given  to  the  defendant  or  to  any- 
one else.  Appellants'  counsel  contend,  and  support  their 
position  by  very  carefully  prepared  briefs,  tiat  the  opening 
words  of  the  statute,  "From  and  after  the  passage  of  this 
act,"  must  be  read  as  speaking  from  the  date  when  it  went 
into  effect,  July  4,  1909,  and  not  from  the  date  when  it 
received  the  vote  of  the  Legislature  and  approval  of  the 
Governor,  and  that  to  make  it  applicable  to  the  defendant's 
case  is  to  give  it  a  retroactive  effect,  for  which  there  is  no 
warrant  in  law  or  in  the  language  of  the  act  itself.  That 
the  words  "now"  and  "hereafter"  and  the  phrase  "after 
the  passage  of  this  act"  may,  and  indeed  ordinarjly  do, 
have  the  meaning  contended  for,  we  think  must  be  admitr 
ted.  This  is  particularly  true  where  the  word  or  phrase 
of  this  nature  is  not  by  repetition  given  special  emphasis, 
and  there  is  nothing  in  the  subject  matter  of  the  legislation 
or  the  apparent  end  to  be  attained  which  fairly  discloses 
a  different  intent.  See  Mills  v.  Board,  135  Mich.  525 
(98  N.  W.  19);  Charless  v.  Lamberson,  1  Iowa,  435; 
Davenport  v.  Railroad  Co.,  37  Iowa,  624;  Rogers  v.  Vass, 

6  Iowa,    405;    Cooley's    Constitutional    Limitations    (6th 
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EA)   187;  Thompson  v.  District,  102  Iowa,  94;  Bennett 
V.  Bevard,  6  Iowa,  82. 

But,  like  most  general  propositions  in  law,  this  rule 
is  not  applicable  with  absolute  universality.  For  instance, 
it  has  been  held  that  in  a  statute  providing  that  "after  the 
passage  of  this  act  arrest  or  imprisonment  for  the  recovery 
of  debt  ...  is  hereby  abolished,"  such  arrest  and 
imprisonment  were  abolished  from  and  after  March  31, 
the  day  when  the  act  was  passed  by  the  Legislature,  al- 
though it  did  not  go  into  effect  until  July  1.  Eliot  v. 
Cranston,  10  R.  I.  88.  In  United  States  v,  Williams,  28 
Fed.  CasL  677,  the  passage  of  an  act  was  held  to  be  the 
time  when  it  received  the  votes  of  Congress,  and  not  the 
day  when  it  was  approved  by  the  President.  A  like  rule 
was  observed  in  State  v.  Mounts,  36  W.  Va.  179  (14  S. 
E.  407,  15  L.  R  A.  243).  In  Johnson  v.  Fay,  16  Gray, 
144,  it  was  held  that  where  certain  rights  which  accrued 
"prior  to  the  passage"  of  a  law  were  excepted  from  its 
operation,  the  exception  did  not  include  rights  which  ac- 
crued after  the  act  was  signed  by  the  Governor,  and  be- 
fore it  took  effect  In  Kendig  v.  Knight,  60  Iowa,  29, 
this  court  had  to  consider  the  effect  of  an  ordinance  which 
provided  that  "at  any  time  hereafter",  the  council  may  by 
resolution  order  the  guttering  of  streets.  The  ordinance 
was  passed  by  the  council  August  7,  and  did  not  go  into 
effect  till  five  days  after  its  publication,  which  took  place 
August  12.  On  August  9,  three  days  before  the  publica- 
tion of  the  ordinance  and  eight  days  before  it  went  into 
effect,  the  council  adopted  a  resolution  to  gutter  a  certain 
named  street;  the  work  being  done  after  the  ordinance 
went  into  effect.  The  validity  of  the  proceedings  was  con- 
tested on  the  theory  that  "hereafter"  as  used  in  the  ordi- 
nance must  be  held  to  mean  after  the  date  when  the  ordi- 
nance became  effective,  and  not  the  date  when  it  received 
the  legislative  sanction  of  the  council.  In  support  of  this 
contention,   the   rule   and   many   of   the   precedents   relied 


70  Sawteb  v.   Gallagher.  [151  Iowa 

upon  by  the  appellant  in  this  case  were  eited^  but  the  court 
speaking  by  Seevers,  J.,  said:  ''We  do  not  think  these 
cases  have  much  bearing  on  the  question  before  the  court, 
because  the  word  'hereafter'  may  mean  either  period,  and 
the  object,  intent,  and  purpose  in  view  must  be  considered 
in  determining  which.  .  .  .  The  ordinance  was,  in 
fact,  passed  by  the  council  before  the  resolutions  were 
adopted,  and  we  see  no  reason  for  holding  that  the  word 
'hereafter'  in  the  former  should  be  construed  to  mean 
after,  by  its  terms,  the  ordinance  took  effect."  It  would 
therefore  seem  that  there  is  no  invariable  or  cast-iron  rule 
by  which  the  words  now  under  consideration  are  to  be 
always  and  under  all  circumstances  given  the  same  sig- 
nificance, and  that  in  seeking  their  true  interpretation  or 
construction  the  subject  matter  of  the  enactment  and  the 
evil,  if  any,  sought  to  be«  corrected  and  the  object  sought 
to  be  attained,  are  to  be  given  due  consideration. 

We  are  of  the  opinion,  however,  that  the  statute  now 
before  us  does  not  present  a  case  in  which  the  soundness 
or  unsoundness  of  the  proposition  just  stated  is  a  matter 
of  serious  import.  Counsel's  contention  that  the  constitu- 
tional provision  for  making  all  enactments,  not  containing 
an  emergency  clause,  go  into  effect  the  4th  day  of  July 
following  their  passage,  can  not  be  evaded  by  a  construc- 
tion which  shall  make  them  relate  back,  and  operate  as  if 
in  fact  such  emergency  clause  had  been  attached,  may  be 
conceded.  We  may  also  agree  that  a  statute  will  not  be 
given  a  retroactive  effect  unless  the  language  of  the  act 
itself  or  the  evident  purpose  to  be  thereby  effected  clearly 
justify  it.  But  we  are  persuaded  that  to  sustain  the  de- 
cree of  the  trial  court,  it  is  not  necessary  to  violate  this 
constitutional  regulation  or  to  give  the  statute  retroactive 
operation  in  any  proper  sense  of  the  word. 

It  is  settled  beyond  all  question  that  the  right  to  deal 
in  intoxicating  liquors  is  not  one  which  can  not  be  con- 
stitutionally denied.     It  is  a  business  which  may  be  ab- 
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solutely  prohibited,  licensed,  regulated,  or  made  subject  to 
any  condition  which  the  legislative  power  sees  fit  to  im- 
pose. It  was  therefore  perfectly  competent  for  the  Gen- 
eral Assembly  to  provide  that  from  and  after  July  4, 
1909,  the  number  of  licenses,  permits,  or  consents  should 
not  exceed  the  ratio  of  one  to  each  one  thousand  of  the 
population  of  each  city  or  town.  It  was  equally  within 
the  legislative  power  to  provide  that  where  the  existing 
number  of  licenses,  permits,  or  consents  already  exceeded 
the  limits  thus  prescribed,  the  city  council  need  not,  ex- 
cept upon  its  own  initiative  or  discretion,  cancel  or  with- 
draw the  excess.  In  determining  or  defining  the  period 
or  point  of  time  at  which  the  excess  permits  thus  favored 
or  reserved  from  the  operation  of  the  act  should  be  ascer- 
tained, the  Legislature  could  rightfully  fix  any  date,  either 
July  4,  when  the  act  became  effective,  or  any  prior  date. 
Had  the  Legislature  in  framing  this  section  of  the  act 
provided  in  so  many  words  that  "in  all  cities  and  towns 
where  on  the  date  this  act  takes  effect  a  greater  number  of 
persons  than  are  provided  in  section  1  hereof  hold  resolu- 
tions of  consent  which  were  in  force  on  or  before  April  15, 
1909,  it  shall  not  be  mandatory  upon  the  city  or  town 
councils  to  withdraw  or  cancel  such  consents  in  excess  of 
the  limit  hereinbefore  provided"  could  it  be  argued  that 
the  constitutional  provision  which  makes  the  act  go  into 
effect  on  July  4,  1909,  was  thereby  violated  or  evaded,  or 
that  the  naming  of  April  IS,  1909,  as  the  date  beyond 
which  the  exemption  should  not  apply,  was  objectionable 
or  inoperative  because  of  its  retroactive  character?  We 
feel  quite  sure  that  counsel  would  not  seriously  urge  the 
afllrmative  of  either  proposition.  But  this  we  think  is 
precisely  what  the  statute  does  provide.  The  bill  before 
the  Gteneral  Assembly  was  proposing  to  limit  the  ratio  of 
liquor  saloons  to  the  population  of  the  cities  and  towns 
where  they  were  permitted  to  exist.  It  was  further  pro- 
posed to  so  temper  the  effect  of  this  limitation  that  where, 
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under  protection  of  the  law  as  it  then  existed^  resolutions 
of  consent  in  excess  of  the  limit  were  outstanding,  it  should 
not  be  obligatory  upon  city  or  town  councils  to  withdraw 
or  cancel  them.  It  was  perfectly  evident,  however,  that  if 
the  law  was  not  to  go  into  effect  until  July  4,  and  there 
was  no  restriction  upon  the  operation  of  this  exception  as 
to  the  time  when  the  resolutions  of  consent  thus  to  be 
preserved  were  granted,  the  result  would  be  that  imme- 
diately upon  the  passage  of  the  act  and  its  approval  by 
the  (Governor  there  would  be  a  general  and  insistent  rush 
on  the  part  of  dealers  to  procure  consents,  the  number  of 
saloons  would  be  increased,  instead  of  diminished,  and  the 
manifest  purpose  of  the  law  defeated.  The  bill  had.  at 
least  the  nominal  purpose  of  reducing  or  limiting  the  in- 
crease of  saloons,  and  to  say  that  the  men  who  framed  it 
and  made  it  a  law  intended  to  provide  an  open  season 
from  April  15  to  July  4  during  which  the  number  of 
saloon  consents  could  be  increased  indefinitely  and  without 
limit  would  be  to  impeach  their  honesty  or  intelligence. 
Considering,  therefore,  the  subject  matter  of  the  statute, 
the  evil  sought  to  be  remedied,  and  the  ordinary  and  usual 
significance  of  the  language  employed,  the  words  "from 
and  after  the  passage  of  this  act"  as  used  in  section  1  of 
the  statute  and  the  words  "now  hold"  as  used  in  section  2 
thereof  are  to  be  given  effect  as  making  the  passage  of  the 
act  by  the  Legislature,  to  wit,  April  15,  1909,  the  date 
beyond  which  the  exception  or  exemption  provided  for  in 
section  2  should  not  be  effective. 

This  conclusion  is  not  necessarily  inconsistent  with 
any  of  the  numerous  authorities  cited  by  counsel.  Even 
the  case  of  State  v.  Williams,  173  Ind.  414  (90  N.  E. 
754),  decided  by  the  Indiana  court,  which  is  relied  upon 
by  the  appellant  and  in  some  respects  most  nearly  upholds 
his  contention,  recognizes  the  rule  which  we  here  apply. 
It  says:  "We  do  not  mean  to  be  understood  as  holding 
or  intimating  that  the  Legislature  had  not  the  power  in 
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this  character  of  legislation  (which  was  a  local  option 
statute)  to  fix  the  date  of  the  approval  of  the  act  or  any 
other  definite  time  as  the  time  from  which  to  reckon  in 
discriminating  between  .persons,  or  tb  fix  their  status,  for 
it  does  not  affect  a  vested  or  property  right,  and  is  a 
matter  of  purely  legislative  grace  which  may  be  extended 
or  denied,  but,  in  the  absence  of  the  statute  fixing  defi- 
nitely the  time  or  date  when  the  reckoning  shall  begin, 
even  though  it  be  a  matter  of  grace,  it  should  not  be  left 
open  to  implication  or  construction*"  We  do  not  here  rely 
upon  mere  implication  or  doubtful  construction.  The  lan- 
guage of  the  statute  when  given  effect  according  to  express 
terms  sufficiently  indicates  the  legislative  purpose  to  make 
the  passage  of  the  act  the  date  "from  which  to  reckon" 
for  the  purpose  of  applying  the  discrimination  for  which 
the  act  provides. 

The  decree  entered  by  the  trial  court  is  right,  and  it 
is  affirmed. 


HiCHABD   JoHDAN,   Appellee,   v.    Iowa   Mutual   Tornado 
Insurance  Company  of  Des  Moines,   Appellant. 

Tornado    insurance:     live   stock    indemnity:     evidence.     In    this 

1  action  upon  a  policy  of  insurance  indemnifying  against  loss  of 
live  stock  by  tornado,  cyclone  or  wind  storm,  the  term  wind 
storm  means  more  than  an  ordinary  gust  of  wind  no  matter 
how  prolonged;  and  it  is  held  that  the  evidence  shows  a  storm 
as  defined  by  the  policy. 

Same:    construction  of  policy.    The  indemnity  afforded  by  a  policy 

2  of  insurance  against  loss  of  live  stock  by  wind  storm,  cyclone 
or  tornado,  is  not  limited  to  damage  due  directly  to  the  physical 
injury  caused  by  driving  the  stock  against  some  obstacle,  or  of 
the  hurling  of  some  object  against  the  stock;  but  should  be  given 
a  more  liberal  construction;  and  if  the  policy  is  so  worded  as 
to  require  interpretation  and  is  fairly  susceptible  of  different 
constructions,  that  construction  will  be  adopted  which  is  most 
favorable  to  the  insured. 

Same:    cax^e  of  loss.    Where  the  evidence  justified  a  finding  that 
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3  a  wind  storm  was  the  efficient  cause  of  injury  to  live  stock 
covered  by  a  policy  of  insurance  against  loss  by  wind  storm, 
cyclone  or  tornado,  the  fact  that  other  causes  may  also  have  con- 
tributed to  the  loss  will  not  of  itself  relieve  the  insurer  from 
liability. 

Same:    exceptions:   burden  of  proof.    Where  a  policy  of  insurance 

4  indemnifies  against  loss  by  wind  storm,  cyclone  or  tornado,  but 
excepts  loss  from  other  causes,  the  burden  is  upon  the  insurance 
company  to  show  that  the  loss  was  within  the  exception. 

'  Same:     amendment  of  by-laws  :    change  of  contract.    Where  the 

5  agreement  of  a  policy  holder  is  that  he  will  be  governed  by  the 
articles  of  incorporation  and  rules  in  force  when  the  policy  was 
issued,  or  which  might  thereafter  be  made  by  the  association, 
the  association  can  not  by  amendment  of  its  by-laws  introduce 
new  terms  and  conditions  into  the  original  contract,  which  will 
bind  the  insured,  unless  he  assents  thereto. 

In  the  instant  case  an  amendment  of  a  by-law  made  after  the  issu- 
ance of  the  policy  exempting  the  company  from  liability  for 
loss  occasioned  by  the  blowing  of  snow  and  hail  was  not  bind- 
ing upon  the  insured. 

Appeal  from  Mitchell  District  Court. — Hon.  0.  H.  Kelly, 

Judge. 

Saturday,  March  11,  1911. 

Action  at  law  upon  two  policies  of  insurance  cover- 
ing damages  due  to  tornadoes,  cyclones,  and  windstorms. 
Trial  to  the  court  without  a  jury,  judgment  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

Dunshee  &  Haines  and  Geo.  E,  Marsh,  for  appellant. 

Eaton  &  Salisbury,  for  appellee. 

.  Deemer,  J. — ^Defendant  issued  two  policies  of  insur- 
ance upon  live  stock  promising  indemnity  against  loss  or 
damage  by  tornadoes,  cyclones,  or  windstorms;  one  policy 
was  issued  to  plaintiff  and  the  other  to  Matt  Fox,  and 
they  are  alike  in  terms  and  conditions.    After  the  loss  upon 
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which  this  action  is  in  part  bottomed,  Fox  assigned  his 
claim  to  plaintiff  and  the  action  is  upon  both  policies. 
Each  policy  contained  this  provision:  "I  further  agree 
to  be  governed  by  the  articles  of  incorporation  and  rules, 
now  in  force  or  hereafter  made  by  said  association,  and 
to  pay  all  assessments  made  on  me  by  the  association  in 
accordance  with  its  rules."  And  on  the  back  of  each  was 
the  following  by-law:  "Nor  shall  it  be  liable  for  damage 
to  live  stock  by  the  blowing  or  toppling  over  of  hay  or 
straw  stacks,  or  by  snow  or  hail."  After  the  issuance  of 
the  policies  defendant  amended  this  by-law  so  as  to  make 
it  read  as  follows:  "Nor  shall  it  be  liable  for  damages  to 
live  stock    ...     by  blowing  of  snow  or  hail." 

Plaintiff  claims  that  both  he  and  Fox  suffered  a  loss 
on  live  stock  by  reason  of  a  tornado  or  windstorm  occur- 
ring on  January  29,  30,  and  31  of  the  year  1909,  and 
that  the  total  damage  amounted  to  $817,  for  which  amount 
he  asked  judgment.  Defendant  denied  that  the  loss  was 
due  to  a  tornado,  pleaded  that  the  loss,  if  any,  was  wholly 
outside  of  the  terms  of  the  contract  and  that  the  cattle 
died  of  causes  not  insured  against  by  defendant.  A  jury 
was  waived  and  the  cause  was  tried  to  the  court  upon  the 
issues  thus  presented.  The  trial  court  made  a  finding  of 
facts  from  which  we  extract  the  following: 

The  policy  is  an  ordinary  tornado,  windstorm,  cy- 
clone, Iowa  policy,  and  purports  to  protect  the  assured 
against  loss  occasioned  by  windstorms,  tornadoes,  and  cy- 
clones. Now,  the  definition  of  a  windstorm  is  very  broad, 
and,  as  counsel  has  suggested,  sometimes  includes  all  of 
the  others.  There  is  an  exception  contained  in  the  by- 
laws to  the  effect,  as  I  recall  it,  that  the  policy  does  not 
cover  loss  by  snow  or  hail,  and  by  an  amendment  it  is 
made  to  say  by  the  blowing  of  snow  or  hail.  Now,  the 
storm  which  occasioned  the  loss  in  this  case  was  a  severe 
one,  and  it  seems  to  me  clearly  comes  within  the  definition 
of  a  windstorm,  and  I  think  that  the  primary  cause  of  the 
loss  was  the  windstorm  and  I  find  such  to  be  the  fact  as 
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shown  by  the  evidence.  It  seems  to  me  that  it  would  be 
incumbent  upon  the  defendant  to  show  this  exception  ex- 
empted the  company  from  loss  and  they  have  not  done  that. 
At  most,  all  that  we  can  say  in  reference  to  the  matter 
of  the  snow  is  that  if  it  had  not  been  for  the  blowing  of 
snow,  perhaps  the  loss  would  not  have  occurred  and  these 
cattle  might  not  have  perished.  I  am  sure  I  do  not  know 
what  the  fact  is  in  reference  to  that.  It  seems  to  me  that, 
as  I  say,  it  was  incumbent  upon  the  defendant  to  show 
that  the  exception  applied.  They  have  failed  to  do  it.  I 
think  the  burden  of  proof  was  upon  the  defendant  to  show 
that.  If  a  tornado  policy  or  a  windstorm  policy  did  not 
afford  protection  from  this  sort  of  storm— a  windstorm 
in  winter,  it  seems  to  me  that  you  might  just  about  as 
well  put  a  clause  in  the  policy  saying  that  it  should  not 
be  operative  during  the  winter  months.  It  is  very  difficult 
for  me  to  conceive  of  a  wind  in  this  locality  in  winter 
which  is  likely  to  occur  when  there  would  not  be  more  or 
less  snow  in  the  air,  blowing  snow,  and  if  this  clause,  in 
the  absence  of  any  evidence  except  the  fact  that  there  was 
drifting  and  blowing  snow,  was  to  constitute  an  absolute 
defense  to  the  company  and  excuse  them  from  liability, 
then  you  might  as  well  make  a  clean  cut  of  it  and  say  that 
the  policy  should  not  be  operative  during  the  winter 
months.  I  presume  that  it  is  possible  that  there  might 
be  a  windstorm  or  tornado  in  the  winter  without  very 
much  blowing  snow,  but  in  practical  operation  it  does  not 
exist  in  this  locality.  Now,  I  have  treated  this  question 
as  though  this  amendmerft  to  the  by-laws  was  operative, 
and  I  do  not  consider  it  necessary  for  me  to  absolutely 
pass  on  that  question,  but  for  the  purposes  of  this  deter- 
mination I  have  treated  it  as  though  it  was  in  fact  in  full 
force  and  effect  as  to  this  policy  issued  before  the  by-laws 
were  claimed  to  have  been  adopted.  I  rather  incline  to 
the  view  that  this  by-law  would  be  effective,  and  hence 
consider  it  in  that  way,  but  I  do  not  find  especially  on 
that  point. 

Based  thereon  a  judgment  was  rendered  for  plaintiff 
for  the  amount  claimed.  The  appeal  is  from  these  find- 
ings and  the  judgment  so  rendered. 

Eliminating  for  the  present  the  amendment  to  the  by- 
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law    it    is    apparent    that    defendant    promised    indemnity 
against  loss  or  damage  on  live  stock  by  tornado,  cyclone, 

or  windstorm,  but  specifically  provided  that 
iKsuKAMcx:        it  should  not  be  liable  for  dama^ce  by  snow 

live  «tock  .     , 

indemnity:         or  hail.     It  is  uot  claimed  that  the  injury 

evidence.  "      ** 

to  the  cattle  was  the  result  of  a  cyclone, 
but  it  is  insisted  that  they  were  injured  and  perished  as 
a  result  of  a  tornado  or  a  windstorm,  and  not  by  snow 
or  hail.  The  term  "tornado"  has  a  well  understood  mean- 
ing. It  has  been  defined  as  follows:  "The  words  'tornado' 
and  ^hurricane'  are  synonymous,  and  mean  a  violent  storm, 
distinguished  by  the  vehemence  of  the  wind  and  its  sud- 
den changes.  A  hurricane  is  a  very  high  wind,  so  that 
an  allegation  in  an  answer  denying  that  the  loss  was  caused 
by  a  tornado  or  hurricane,  but  stating  that  it  was  caused 
by  a  very  high  wind,  admits  that  it  was  caused  by  a  tor- 
nado or  hurricane.'*  Qtieen  Ins.  Co.  v.  Hudnut  Co,,  8 
Ind.  App.  22  (35  N.  E.  397).  And  in  Spensley  v.  Ins. 
Co.,  54  Wis.  433  (11  N.  W.  894),  the  court  said:  "A 
%mado'  is  defined  by  Webster  as  a  violent  gust  of  wind, 
or  a  tempest  distinguished  by  a  whirling,  progressive  mo- 
tion, usually  accompanied  by  thunder,  lighting,  and  tor- 
rents of  rain,  and  commonly  of  short  duration  and  small 
breadth;  a  hurricane.  Other  dictionaries  give  substantially 
the  same  definition,  and  that  it  is  generally  accompanied 
by  thunder  and  lightning  and  rain  or  hail,  and  appears  to 
have  an  electric  origin,  so  that  whether  a  loss  was  caused 
by  a  tornado  or  the  lightning  accompanying  it  is  a  matter 
for  the  jury." 

The  word  "windstorm"  is  a  simple  one  and  is  de- 
fined by  Webster  to  be:  "A  storm  characterized  by  high 
wind  with  little  or  no  precipitation."  As  used  in  the  poli- 
cies in  suit  it  should  be  construed  as  something  more  than 
an  ordinary  gust  of  wind,  no  matter  how  prolonged;  and 
it  takes  its  meaning  measurably  at  least  from  the  other 
words  with  which   it   is    associated,   to   wit,    tornado   and 
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cyclone.  However,  it  need  not  have  either  the  cyclonic 
or  the  twirling  or  whirling  features  which  usually  accom- 
pany tornadoes  or  cyclones,  but  it  must  be  more  than  an 
ordinary  current  of  air  no  matter  how  long  continued.  In 
other  words,  it  must  assume  the  aspect  of  a  storm,  i.  e., 
an  outburst  of  tumultuous  force.  Now,  the  trial  court 
was  justified  in  finding  that  the  storm  which  caused  the 
damage  to  the  live  stock  or  which  directly  and  approx- 
imately contributed  thereto  was  one  of  the  worst  of  what 
are  known  familiarly  in  the  Mississippi  valley  as  "blizzards." 
This  term  has  foimd  its  way  into  the  dictionary  and  it  is 
defined  by  Webster  to  be:  "A  violent  blow.  A  dry,  in- 
tensely cold,  violent  storm,  with  high  wind  and  fine  driv- 
ing snow,  such  as  those  which  originate  on  the  Eastern 
slope  of  the  Canadian  Rocky  Mountains." 

We  here  quote  some  of  the  testimony  with  reference 
to  the  character  of  the  storm: 

During  the  night  of  the  28th  a  storm  came  up.  When 
we  got  up  on  the  morning  of  the  29th  the  wind  was  the 
highest  wind  I  ever  felt  or  knew  of.  It  was  blowing 
straight  from  the  north.  The  snow  was  blowing.  The 
snow  was  in  the  air.  I  couldn't  see  the  windmill.  It  was 
twenty  feet  from  the  kitchen,  I  should  judge.  The  reason 
I  could  not  see  it  was  too  dark  with  the  wind  and  the 
storm.  I  got  up  somewhere  about  7  o'clock,  and  up  to  8 
o'clock  I  could  not  see  the  windmill  half  the  time  from 
the  kitchen  window.  The  weather  was  not  awful  cold, 
but  it  was  the  highest  wind  that  I  ever  Q;Kperienced.  I 
attempted  to  face  the  wind.  I  opened  the  door  and  went 
outside  the  door  and  then  I  came  back.  I  didn't  think 
I  could  go  out  .  .  .  There  was  no  time  during  this 
storm  when  I  could  see  as  far  as  across  the  road.  The 
wind  tore  down  a  new  steel  windmill  which  I  had  just 
put  up  in  the  sununer.  It  was  all  twisted  and  broken  to 
pieces.  Before  it  was  blown  down  it  was  in  good  condi- 
tion. It  was  properly  erected  and  constructed.  It  was 
stout  and  strong  and  a  high-grade  windmill.  The  same 
storm  blew  down  a  windmill  on  Johnathan  Hall's  place 
about  two  miles  east  and  about  a  mile  south  of  my  place 
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and  also  some  pine  trees.  .  .  .  The  worst  of  the  storm 
was  about  8  o'clock  in  the  morning.  The  storm  lasted  all 
day  and  into  the  night,  but  I  thought  the  worst  of  it  was 
along  about  8  o'clock  in  the  morning,  or  about  8  I  thought 
that  was  the  worst.  The  storm  lasted  all  day,  as  I  said, 
but  I  think  the  wind  was  one-fourth  lower  after  8  o'clock 
in  the  morning.  After  the  windmill  went  down,  I  think 
it  was  somewhere  about  8  o'clock,  I  got  right  over  to  the 
cattle.  I  found  that  there  were  about  twenty  of  the  cattle 
missing.  We  had  difficulty  in  getting  over  to  the  cattle. 
We  couldn't  stand  it  to  go  to  them  with  the  wind,  we 
couldn't  face  it,  we  would  turn  around.  I  didn't  go  any 
farther  at  this  time  than  where  the  cattle  were.  I  knew 
quite  a  number  of  the  cattle  were  missing,  but  I  couldn't 
count  them  very  well  on  account  of  the  storm.  It  was 
not  very  cold.  Where  the  cattle  were  it  wa?  all  melted. 
They  were,  of  course,  on  the  south  side  of  the  storm  by 
the  haystack  and  straw  piles.  It  was  the  wind  that  I 
couldn't  stand.  The  wind  was  a  straight  wind.  It  came 
in  gusts.  It  seemed  to  raise  and  lower  without  any  time 
much  between,  you  know.  The  wind  came  from  the  north 
durins:  the  whole  day.  There  was  times  through  the  day 
that  I  didn't*  think  it  was  as  bad  as  it  was  earlier.  .  .  . 
The  wind  at  that  time  was  not  near  so  bad  as  when  I 
was  first  out  in  the  morning.  We  had  a  little  difficulty 
to  get  along.  We  had  to  keep  hold  of  one  another  to  make 
it,  and  follow  the  fence  until  we  got  to  the  river.  .  .  . 
I  have  lived  in  the  immediate  vicinity  where  I  was  then 
living  for  forty  or  fifty  years,  and  have  been  witness  to 
windstorms  that  we  term  in  this  country  blizzards  during 
that  time,  all  we  have  had  since  I  have  lived  there.  I 
remember  other  windstorms,  but  nothing  nearly  as  bad. 
High  winds  accompanied  by  blowing  drifted  snow  are 
quite  frequent  in  that  community.  I  remember  the  bad 
storms  of  the  last  thirty-five  or  forty  years — the  storms 
that  were  noted  and  celebrated.  I  remember  some  that 
were  pretty  bad,  but  I  never  knew  of  anything  to  compare 
with  this  one  last  winter;  it  was  much  worse.  I  have  no 
means  of  determining  the  velocity  of  the  wind  except  it 
blew  down  the  steel  windmill.  ...  I  went  out  about 
8  o'clock.  I  was  not  blown  away.  There  was  trouble 
walking,  and  the  wind  was  blowing  me.     It  was  blowing 
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on  my  face.  I  had  to  turn  around  and  stop  to  get  my 
breath.  I  stayed  out  at  the  yard  about  fifteen  minutes, 
and  then  I  came  back  to  the  house.  There  was  trouble  in 
walking.  I  could  not  tell  that  the  cattle  were  picked  up 
and  blown  away.  I  am  satisfied  that  the  wind  took  them. 
.  .  .  We  tried  to  walk  against  the  wind.  We  would 
have  to  turn  around  partly  to  get  our  breath.  It  was  not 
so  very  cold.  It  was  plenty  cold,  but  I  couldn't  tell 
whether  it  was  below  zero.  I  didn't  have  a  thermometer. 
I  could  stand  the  cold  all  rights  the  wind  was  what  both- 
ered me. 

Another  witness  testified  in  speaking  of  windmills 
which  were  destroyed  by  the  storm,  as  follows: 

When  I  left  the  mill  was  in  good  condition.  It  was 
securely  bolted.  All  the  bands  and  the  rods  were  in  place. 
Everything  was  securely  put  together  by  me.  I  saw  the 
tower  after  this  storm.  The  tower  was  bent  in  the  mid- 
dle and  fell  to  the  ground  and  broke  the  wheel,  so  that  it 
was  not  of  any  use.  The  angle  steel  bent  and  broke  over. 
I  think  one  of  the  angles  was  bent  near  a  joint  and  the 
other  two  were  bent  between  the  bands.  The  steel  was  not 
broken,  but  it  was  bent  One  of  the  bends,  I  think,  was 
about  four  feet  from  the  ground,  one  of  them  ten  feet, 
and  I  think  the  other  was  about  twelve  or  fourteen  feet. 
The  windmill  lay  in  a  twisted  form,  almost  straight  to 
the  south.  All  the  rods  and  the  bands  were  bent  and 
twisted.  The  platform  was  broken  and  the  wheel  was 
broken.  The  vane  was  bent  and  twisted  out  of  shape. 
The  pump  rod,  which  was  of  oak,  about  an  inch  and  a 
quarter  square,  was  also  broken.  I  heard  of  a  number  of 
windmills  being  broken  by  this  storm.  The  first  one  that 
I  remember  was  at  Mr.  J.  J.  Hall's;  that  was  a  Starr 
windmill,  a  wood  wheel  and  a  wood  tower.  It  was  eight 
or  nine  years  old,  but  it  was  in  good  condition.  The  first 
twenty  feet  of  the  tower  was  constructed  of  four  by  six 
pine  timber.  The  next  twenty  feet  was  constructed  of 
four  by  four.  They  were  bolted  together,  and  spliced, 
bolted  with  half-inch  bolts;  the  timbers  were  square.  They 
were  braced  by  two  by  six's  at  the  bottom  and  one  by  six's 
from  there  up.  It  w^as  braced  also  by  wooden  bands,  I 
don't  remember  how  far  apart  they  were,  about  nine  feet 


April  1911]      JoBBAK   V.    Insurance   Co.  81 

at  the  bottom  and  they  range  different  .distances  from 
that  up.  It  was  braced  as  mills  of  its  character — ^wooden 
mills — are  usually  braced.  The  wheel  was  a  wooden  wheel. 
The  wheel  was  so  arranged  so  that  it  would  stand  edge- 
wise to  the  wind  when  not  in  motion.  I  saw  this  wheel 
before  the  storm;  I  saw  it  after  the  storm.  It  was  blown 
down  after  the  storm  and  broken  to  pieces.  Some  of  the 
posts  were  broken  at  the  anchor  posts  where  they  were 
bolted  on,  and  some  were  broken  eight  or  twelve  feet  high. 
The  timbers  were  somewhat  decayed  in  places.  The  decay 
was  slight.  The  other  timbers  were  new  that  I  had  put 
in  a  year  or  two  before.  This  mill  is  a  half  a  mile  east 
and  a  half  a  mile  south  from  Mr.  Jordan's.  ...  I 
remember  a  mill  that  belonged  to  Mr.  Wheeler.  It  was 
about  three  miles  east  of-  Jordan's.  It  was  a  United 
States  wood  wheel  mill.  It  was  about  seven  or  eight 
years  old.  The  tower  was  fifty  feet  high  and  made  of 
good,  substantial  timbers  four  by  six  at  the  bottom  and 
four  by  four  at  the  top.  It  was  well  braced  and  banded 
and  in  good  condition.  It  was  destroyed  by  the  storm. 
It  was  broken.  Some  of  the  comer  posts  were  broken  at 
the  anchor  posts  and  some  higher;  I  did  not  particularly 
notice.  They  seemed  to  be  good  timbers.  I  do  not  remem- 
ber any  other  particular  mills  that  were  blown  down.  I 
remember  a  mill  belonging  to  Mr.  Liddy — Martin  Liddy. 
He  lived  about  two  miles  and  a  half  from  Jordan's.  His 
mill  was  the  same  kind  of  a  mill  as  Mr.  Jordan's.  It 
was  damaged.  The  wheel  and  the  vane  were  damaged. 
The  mill  was  not  blown  down. 

And  another  gave  the  following  with  reference  to  the 
storm: 

All  I  could  see  was  once  in  awhile  where  the  cattle 
went  and  I  followed  their  tracks.  I  couldn't  see  more  than 
six  feet  The  air  was  filled  with  drifting  fine  snow,  that 
thickened.  It  was  so  thick  I  could  not  see,  and  the  wind 
was  too  fierce  to  turn  around.  I  couldn't  turn  around 
and  stand  straight  and  look  north  or  northeast  or  north- 
west. I  couldn't  do  that,  1|(ecause  the  wind  was  so  fierce. 
The  only  way  I  could  posably  walk  toward  the  wind  was 
either  to  back  up  or  walk  sideways.     Every  little  while 

I  sat  down  on  my  haunches  and  held  my  hands  this  way 
Vol.  151  I  A. — 6. 
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to  get  my  breath  to  recruit  up  a  little.  Finally,  I  was  in 
a  certain  pasture.  I  did  not  know  just  where,  but  I  knew 
I  was  in  a  certain  pasture.  Whilst  I  was  sitting  down 
with  my  eyes  to  the  south  during  a  little  gust,  I  thought 
I  saw  a  dark  spot.  I  went  that  way.  It  didn't  take  me 
long  to  go  with  the  wind,  and  I  foimd  my  cattle  right 
there  in  a  bunch  not  over  twenty  feet  square,  huddled 
right  up  against  a  wire  fence  all  facing,  every  one  facing 
south  and  all  huddled  together.  I  made  all  the  effort  in 
the  world  to  drive  them  back.  I  drove  them  some  fifty  or 
sixty  rods  following  the  line  fence  between  myself  and 
my  brother's  due  west  I  could  hold  them  there,  under- 
stand, but  they  backed  up  and  walked  sideways,  and  I 
think  it  must  have  taken  me  half  an  hour  to  get  them  that 
distance.  I  drove  my  cattle  by  inches,  backed  them  up. 
I  couldn't  do  nothing  with  them,  only  get  in  front  of  them 
and  hit  them,  either  with  the  club  I  had  or  with  the 
pinchers.  I  got  them  by  inches.  They  kept  backing  away 
from  me  with  the  storm,  but  I  kept  hitting  them  and  kept 
them  up  to  the  fence.  .  .  .  I^  couldn't  find  my  cattle. 
I  sat  down,  and  while  I  was  sitting  there  I  says  to  myself, 
'Now,  Mister,  look  out  for  No.  1.'  I  got  up  and  made  a 
bee  line  for  a  fence  that  I  supposed  would  lead  straight 
to  my  house.  In  place  of  striking  the  fence,  as  I  sup- 
posed, I  struck  a  fence  that  went  in  the  opposite  direc- 
tion, but  I  clung  to  the  wire  fence.  I  have  been  in  storms 
before,  and  all  that  saved  me  was  my  experience  and  by 
clinging  to  the  wire  fence.  I  followed  and  kept  going 
along.  I  didn't  know  one  post  of  the  fence,  and  I  know 
them  just  as  well  as  you  know  your  A,  B,  C's,  but  the 
night  before  it  had  rained  and  froze,  and  everything  was 
encrusted  with  ice,  and  everything  was  the  same  color.  I 
got  to  a  gate,  a  wire  gate  which  was  open.  I  was  just  sure 
in  my  mind  that  that  was  the  gate  I  was  looking  for  within 
a  few  rods  of  my  yard.  In  place  of  that  I  was  a  hundred 
rods  away  by  another  field.  I  sat  down  every  little  while 
behind  a  fence  post  protecting  myself  from  the  fierce  wind. 
I  got  up  and  went  on  one  side  of  the  fence  first,  and  then 
on  the  other  in  order  to  make  headway.  I  went  along 
and  finally  struck  a  public  highway.  The  only  way  I 
knew  it  was  a  public  highway  was  because  we  have  got  a 
phone  line  on  the  north  side  of  the  farm  and  also  one  on 
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the  east  side  of  the  farm  at  right  angles.  I  knew  I  was 
near  the  public  highway,  but  what  public  highway,  whether 
the  road  running  north  and  south  or  east  and  west,  I 
didn't  know.  Finally  I  found  myself  going  uphill.  I 
knew  that  I  ought  not  be  going  uphill  to  go  to  my  house. 
I  turned  around  and  went  the  other  way.  I  would  sit 
down  awhile  behind  the  phone  poles  and  rest;  I  was  about 
all  in.  While  I  was  resting  behind  a  pole,  I  happened  to 
know  a  fence  where  the  wind  had  shook  the  ice  off  and 
detected  some  boards  that  were  painted  red.  Then  I 
knew  that  the  house  was  in  two  rods  of  it,  but  couldn't 
see  the  grove  or  the  house.  That  was  the  first  time  I  rec- 
ognized where  I  was  in  three  hours.  When  I  come  in  I 
eoiddn't  speak  or  I  couldn't  stand  up.  I  have  been  in  lots 
of  what  we  call  ^old  Iowa  blizzards,'  lots  of  them  since 
I  have  been  living  here,  but  I  never  experienced  any  diffi- 
culty in  breathing  save  by  an  illustration:  Some  fourteen 
to  sixteen  years  ago  there  was  a  cyclone  in  this  country 
that  passed  four  or  five  miles  north  of  us.  Well,  on  that 
night  we  woke  and  our  beds  shook,  and  I  went  out  of 
doors.  There  was  not  much  wind  at  that  time  when  I 
went  out,  but  I  thought  there  was  something  queer,  I 
never  experienced  it  before  about  my  breathing.  That  is 
something  like  the  difficulty  I  had  in  breathing  this  time. 
.  .  .  I  had  lived  in  the  county,  as  I  said,  since  1877. 
We  often  have  blizzards  in  the  winter,  not  so  very  often, 
but  sometimes.  I  mean  by  a  blizzard  an  ordinary  gale 
of  wind  blowing  in  the  winter  when  it  is  ten  or  twelve 
below  zero,  and  blowing  hard  so  that  it  is  hard  to  be  out 
in,  but  I  have  been  out  in  any  of  the  blizzards,  and  I 
would  not  think  nothing  of  going  a  half  a  mile  against 
a  blizzard;  I  wouldn't  think  nothing  of  that.  Compared 
with  these  blizzards  I  would  say  that  it  was  much  worse. 
I  never  experienced  a  wind  since  I  am  living  here  to 
blow  as  hard  or  anywhere  near  as  hard  as  it  did  the  day 
of  the  29th  of  January  last 

There  was  much  other  testimony  to  the  same  effect 
and  the  trial  court  was  entirely  justified  in  finding  that 
there  was  such  a  windstorm  as  came  within  the  terms  of 
the  policy.  Western  Co.  v.  Smith,  85  Fed.  405  (29  C. 
C.  A.  223,  40  L.  R  A.  663). 


84  JoBDAN  V.   Insurance  Co.         [151  Iowa 

II.  Appellant  says,  however,  that  the  policy  if  so 
construed  does  not  cover  any  loss  or  damage  save  that  due 
directly  to  a  windstorm  such  as  a  direct  physical  injury 

to  the  stock  as  by  throwing  them  to  the 
const'ruction       grouud,  driving  them  against  some  obstacle 

or  the  hurling  of  some  object  against  them. 
As  we  view  it,  this  is  entirely  too  narrow  a  construction. 
It  ignores  a  fundamental  tenet  for  the  construction  of  in- 
surance policies  to  the  effect  that  if  a  policy  is  so  drawn 
as  to  require  interpretation  and  be  fairly  susceptible  of 
two  different  constructions,  that  one  will  be  adopted  which 
is  most  favorable  to  the  insured.  Thompson  v.  Insurance 
Co.,  136  U.  S.  287  (10  Sup.  Ct  1019,  34  L.  Ed.  408) ; 
Holmes  v.  Insurance  Co.,  98  Fed.  240  (89  0.  C.  A.  45, 
47  L.  R.  A.  308) ;  Meyer  v.  Insurance  Co.,  96  Iowa,  378; 
Goodwin  v.  Insurance  Co.,  97  Iowa,  226;  Vorse  v.  Insur- 
ance Co.,  119  Iowa,  555;  Krell  v.  Insurance  Co.,  127 
Iowa,  748. 

III.  Again,  it  is  contended  that  the  storm  was  not 
the  proximate  cause  of  the  loss  or  damage;  that  the  in- 
jury to  the  cattle  was  due  directly,  if  not  solely,  to  the 

conditions  of  the  temperature.  This  was  a 
'*  aiuBc'  o£  loss,     question  of  fact  to  be  determined  from  the 

testimony,  and  without  setting  it  out  it  is 
sufficient  to  say  that  the  trial  court  was  justified  in  finding 
that  the  loss  would  not  have  happened  but  for  the  windstorm, 
and  that  this  windstorm  was  the  efficient  cause  of  the  dam- 
age. That  other  irresponsible  causes  may  also  have  con- 
tributed to  the  loss  does  not,  of  itself,  relieve  defendant  from 
responsibility.  Gardner  v.  Insurance  Co.,  110  Minn.  291 
(125  N.  W.  264,  26  L.  R.  A.  (N.  S.)  1004);  Russell  v. 
Insurance  Co.,  100  Minn.  528  (111  N.  W.  400,  10  L.  R 
A.  (N.  S.)  326) ;  Miller  v.  Insurance  Co.,  34  Iowa,  222 ; 
Queen  Ins.  Co.  v.  Hudnut,  8  Ind.  App.,  22  (35  N".  E. 
397) ;  Casualty  Co.  v.  Lloyd,  165  Ind.  52  (73  N.  E.  824). 
The  burden  under  the  issues  joined  was  upon  defend- 
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ant  to  show  that  the  loss  or  damage  was  due  to  snow  or 
hail,  or  if  we  treat  the  amendment  to  the  by-laws  as  bind- 
4.  Same-  ^  ^^^  applicable  to  the  case,  to  the  blow- 

S?d?S**Sr        i^  ^f  snow  or  hail.     Jones  v.  Association, 
^'^^'  92   Iowa,    662;   Payne   v.   Association,    119 

Iowa,  342.  This  it  failed  to  do,  and  as  the  trial  court  was 
justified  in  finding  that  the  storm  was  an  efficient  and 
proximate  cause  of  the  damage  there  is  nothing  in  defend- 
ant's present  contention. 

IV.  It  is  not  necessary,  perhaps,  to  decide  the  ques- 
tion of  the  validity  of  the  amendment  to  the  by-laws  but 
the  point,  as  it  seems  to  us,  has  already  been  ruled  by 

previous  decisions  of  this  court.     Plaintiff's 

%_  Sam  e  * 

amendment        agreement  was  to  be  covemed  by  the  articles 

of  by-laws:  ^     ,  ,  i  -i  •         j. 

change  of         of   incorporatiou    and    rules    in   force    when 

contract.  ^  ^^ 

the  policies  were  issued,  or  which  might 
thereafter  be  made  by  the  association.  The  amendment 
passed  by  the  association  was  not  of  its  article  or  rules, 
but  of  its  by-laws,  and  this  amendment  had  the  effect  of 
introducing  new  terms  and  conditions  into  the  original 
contract.  The  rule  referred  to  in  this  clause  giving  power 
of  amendment  had  reference  undoubtedly  to  these  matters 
relating  to  the  internal  government  of  the  society,  and 
not  to  matters  of  contract  between  the  association  and  its 
members.  Under  the  clause  relied  upon,  defendant  had 
no  power  to  change  any  contract  rights  without  the  assent 
of  the  members  or  policy  holders.  This  question  has  re- 
cently been  considered  by  us,  and  ruled  adversely  to  ap- 
pellant's contention  in  Fort  v.  Iowa  Legion  of  Honor,  146 
Iowa,  183.  See,  also,  Farmers'  Ass'n  v.  Slattery,  115 
Iowa,  410;  Ross  v.  Brotherhood,  120  Iowa,  692;  Sieverts 
V.  Association,  95  Iowa,  710;  Field  v.  Association,  117 
Iowa,  186;  Matthes  v.  Association,  110  Iowa,  222. 

With  these  amended  by-laws  out  of  the  case,  the  ques- 
tions presented  are  not  difficult  of  solution.  Taking  the 
findings  of  fact  of  the  trial  court  to  be  correct,  as  we  must 
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under  the  record  before  us,  its  conclusions  of  law  on  these 
facts  were  correct,  and  a  judgment  for  plaintiff  followed 
as  a  logical  sequence. 

No  error  appears,  and  the  judgment  must  be,  and  it 
is,  affirmed. 


Emeby  Stiles  v.  A.  W.  Breed,  Admr.  of  the  Estate  of 
E.  S.  Stiles,  Appellees;  Eliza  Ellen  Cbameb  et 
AL.,  Heirs  of  E.  S.  Stiles,  Appellants,  and  Adbie 
Eames  et  al..  Heirs  of  Harriett  Stiles,  Interveners, 
Appellants. 

Husband  and  wife:    conveyances:  undue  influence :  presumption: 

1  EVIDENCE,  In  view  of  our  statute,  G>de,  section  3157,  the  mere 
relation  of  husband  and  wife  is  not  sufficient  to  raise  the  pre- 
sumption of  undue  influence  in  the  execution  of  a  conveyance 
by  one  to  the  other;  there  must  be  a  further  showing  of  mental 
or  physical  weakness,  or  such  surrounding  circumstances  as  to 
render  the  one  peculiarly  susceptible  to  the  control  of  the  other. 
In  this  action  by  the  heirs  of  the  wife  to  establish  their  interest 
in  land  conveyed  by  her  to  her  husband,  the  evidence  is  held  to 
overcome  any  inference  of  undue  influence. 

Same:    conveyances:   delivery:   evidence.    Possession  of  a  deed  by 

2  the  grantee  is  presumptive  evidence  of  delivery,  and  delivery  will 
be  presumed  from  the  recording  of  a  deed  without  evidence 
regarding  the  consideration  paid  therefor;  but  this  presumption 
may  be  overcome  by  satisfactory  evidence.  In  the  instant  case 
the  evidence  is  held  sufficient  to  show  delivery  of  a  deed  from 
the  wife  to  the  husband. 

Oral  contract  to  devise  property:     validity:    evidence.     An  oral 

3  contract  of  the  owner  of  property  to  adopt  the  child  of  another, 
by  which  he  agrees  to  give  the  child  all  his  property  upon  his 
death  the  same  as  his  own  child,  provided  the  child  lives  with 
him  until  arriving  at  its  majority,  is  valid;  but  the  oral  proof 
of  thQ  agreement  must  be  clear,  satisfactory  and  convincing. 
In  this  action  the  evidence  is  held  sufficient  to  establish  an  oral 
contract. 

Same:     evidence:    transactions  with  a  decedent.     One  who,  at 

4  the  request  of  a  parent,  secures  the  adoption  of  a  child  by  an 
agreement  with  the  adoptive  parent  that  the  child  shall  have  his 
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property  on  condition  that  it  lives  with  him  until  afriving  at 
majority,  is  not  disqualified  from  testifying  to  the  transaction  by 
Code,  section  4604,  on  the  ground  that  he  had  an  interest  in  or* 
title  to  the  property  in  controversy. 

Same:     contract  to  devise  property:    validity.     An  agreement  by 

5    which  an   adoptive   child   was   to  have  all   the   property  of   his 

adoptive  parent  the  same  as  though  his  son  is  not  an  agreement  that 

the  child  shall  inherit,  and  does  not  prevent  the  disposition  of  the 

property  by  will. 

Appeal   from   Franklin   District    Court. — Hon.    Ohaeles 

£.  Albbook^  Judge. 

Saturday,  March  11,  1911. 

Action  to  establish  a  right  to  property  resulted  in  de- 
cree as  prayed.  The  defendants  and  interveners  appeal. 
Affirmed, 

John  M.  Hemingway,  for  appellants. 

E.  P.  Andrews,  David  Evans  and  B.  H.  Mallory,  for 
interveners. 

Lundy  &  Wood  and  Clock  &  Clock,  for  appellee. 

Ladd,  J. — E.  S.  Stiles  died  intestate  and  without  issue 
November  22,  1908.  He  left  lots  in  Hampton  and  certain 
personal  property  derived  from  the  sale  of  land.  These 
lots  and  land  were  acquired  by  conveyance  from  his  wife, 
Harriett,  October  18,  1897.  The  defendants  are  the  heirs 
of  decedent  and  claim  all  the  property  by  inheritance. 
The  interveners  are  the  heirs  of  Mrs.  Stiles,  and  contend 
(1)  that  the  deeds  purporting  to  convey  to  decedent  the 
lots  and  land  were  never  delivered,  and  (2)  that,  if  de- 
livered, they  were  procured  by  undue  influence  exerted 
upon  her  by  the  grantee  therein,  and  prayed  that,  as  her 
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heirs^  they  be  awarded  the  property  left  by  decedent  The 
plaintiff  is  the  son  of  one  Jones,  and  claims  the  property 
under  a  contract  alleged  to  have  been  entered  into  by 
decedent  in  February  or  March,  1867,  by  the  terms  of 
which  he  was  to  live  with  decedent  until  attaining  his 
majority,  and  upon  decedent's  death  was  to  take  all  his 
property  as  though  his  own  son.  In  disposing  of  the  case 
the  appeal  of  interveners  may  be  considered  first,  and 
then  that  of  defendants. 

L     At  the  time  Mrs.  Stiles  signed  and  acknowledged 
the  deeds  conveying  the  lots  and  land  to  her  husband,  Oc- 
tober 18,  1897,  she  was  seventy-nine  years  of  age,  and  her 
„  husband  about  ten  years  younger.     She  had 

1.  Husband  •'  -r  o 

tH^  !l!.'!fJ .       been  bedfast  for  some  time,  and  so  continued 

conveyances :  ' 

2ncc%J2su^p-    until  her  death  in  1901.     The  evidence  is 
tion:'cvidcncc.    couclusivc    that    shc    was    a    well-educated 

woman  and  above  the  average  in  intelligence.  One  wit- 
ness testified  that  her  mind  was  impaired  and  her  con- 
versation incoherent,  but  this  was  successfully  controverted 
by  the  overwhelming  weight  of  evidence.  Nor  are  we 
inclined  to  accept  the  conclusion  of  another  witness  that 
she  was  in  fear  of  her  husband.  Though  he  was  often 
what  the  witnesses  denominate  "grouchy,"  the  record 
bears  convincing  proof  of  his  kindness,  patience,  and  de- 
votion to  his  wife  throughout  the  period  of  her  affliction. 
The  situation  then  was  this:  The  wife,  though  in  full 
possession  of  her  mental  faculties  and  seventy-nine  years 
of  age,  was  bedfast  and  cared  for  exclusively  by  the 
husband.  Should  it  be  inferred  therefrom  that  in  execut- 
ing the  deeds  to  him  without  consideration,  other  than  that 
of  affection,  she  was  unduly  influenced  by  him?  Section 
3157  of  the  Code  enacts  that:  "A  conveyance,  transfer, 
or  lien  executed  by  either  husband  or  wife  to  ,or  in  favor 
of  the  other  shall  be  valid  to  the  same  extent  as  between 
other  persons."  The  mere  relationship,  then,  is  not 
enough  to  raise  the  presumption  of  undue  influence.    There 
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must  be  something  in  addition  thereto,  as  that  one  or  the 
other  is  weak-minded,  as  in  Paulus  v.  Reed,  121  Iowa,  224, 
or,  owing  to  the  physical  condition  or  surroundings,  the 
one  is  rendered  peculiarly  susceptible  to  the  control  of  the 
other.  Notwithstanding  the  emancipation  of  the  wife  in 
her  property  rights, .  her  situation  and  the  nature  of  the 
relation  exposes  her  to  the  machinations  of  a  designing  hus- 
band. When  the  relation  is  normal,  she  is  affectionately 
anxious  to  please  him.  "When  he  commands,  she  obeys; 
when  he  persuades,  she  yields;  when  he  gently  hints  a 
wish,  she  grants.  When  treated  almost  as  a  servant, 
when  governed  and  corrected  as  a  child,  as  did  our  sturdy 
ancestors,  or  when  confided  in  as  a  companion  and  equal, 
her  will  is  subdued  to  her  lord.  .  .  .  Modern  legis- 
lation has  materially  changed  the  common  law  respecting 
the  rights  and  disabilities  incident  to  the  marriage  rela- 
tion. But  the  unity  of  person  remains,  resting  on  a  foun- 
dation older  than  the  common  law,  and  the  husband's  in- 
fluence over  his  wife,  so  strongly  expressed  by  the  common 
law  writers,  will  end  only  with  the  marriage  relation  it- 
self." Darlington's  Appeal,  86  Pa.  512  (27  Am.  Eep.  726). 
Said  Gibson,  0.  J.,  in  Weehs  v.  Haas,  3  Watts  and  S.  620 
(39  Am.  Dec.  39) :  "Her  dependence  on  his  is  more 
entire  than  the  dependence  incident  to  any  other  of  the 
domestic  relations;  and  the  law  relaxes  its  grasp  on  no 
means  within  its  power  to  prevent  him  from  misusing  it." 
In  Boyd  v.  De  La  Montagnie,  73  N.  Y.  498  (29  Am.  Rep. 
197),  in  discussing  the  proposition.  Church,  C.  J.,  declared 
that:  "A  court  of  equity  will  interpose  its  jurisdiction 
to  set  aside  instruments  between  persons  occupying  rela- 
tions in  which  one  party  may  naturally  exercise  an  influ- 
ence over  the  conduct  of  another.  A  husband  occupies 
such  a  relation  to  the  wife,  and  the  equitable  principles 
referred  to  would  apply  to  them  in  respect  to  gratuitous 
transfers  by  the  wife  to  the  husband,  however  it  might 
be  in  ordinary  business  transactions,  which  the  wife  may 
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legally  engage  in.  When  this  relation  exists,  the  person 
obtaining  the  benefit  must  show,  by  the  clearest  evidence, 
that  the  gift  was  freely  and  deliberately  made.  The  bur- 
den is  upon  the  person  taking  the  gift  to  show  that  the 
transaction  was  fair  and  proper.'^     21  Cyc,  1293. 

But  for  other  evidence  we  should  be  inclined  to  regard 
the  situation  such  as  to  justify  the  inference  of  undue 
influence.  The  wife  was  wholly  dependent  upon  the  hus- 
band for  physical  care  and  comfort,  and,  as  said,  the  deeds 
were  likely  a  gift  to  him.  But  such  an  inference  is  fairly 
overcome  by  the  evidence  adduced.  It  clearly  shows  that 
the  purpose  of  so  conveying  the  property  had  long  been 
cherished  by  the  wife.  She  had  so  stated  to  a  neighbor 
repeatedly,  and  even  the  witness  who  thought  her  in  fear 
of  her  husband  testified  that  she  had  confided  this  much 
to  her.  She  told  of  making  the  conveyances  after  this 
was  done  without  apparent  regret,  and  the  lawyer  who 
took  the  acknowledgments  noticed  nothing  of  hesitancy  in 
her  manner,  though  he  remarked  on  the  comely  appear- 
ance of  her  hair.  Moreover,  she  had  joined  the  husband 
in  the  agreement  hereinafter  discussed,  and  these  transfers 
did  not  divert  the  property  from  going  to  plaintiff  as  both 
had  designed.      The  conveyances  were  voluntary. 

II.  Nor  is  there  any  ground  for  the  interveners'  con- 
tention that  the  deeds  were  never  delivered.  These  were 
signed  and  acknowledged  and  appear  to  have  been  recorded 
2  Same-  March   6,   1901,   shortly  after  the  grantor's 

1X2??*""'      <Jeath.     Probably  they  were  handed  to   the 
evidence.  rccordcr  by  the  grantee,  as  assumed  by  in- 

terveners, but  of  this  there  was  no  evidence.  The  sugges- 
tion that  they  were  found  by  him  among  the  grantor's  ef- 
fects after  death,  as  in  Reichart  v,  Wilhelm,  83  Iowa,  510, 
is  gratuitous.  Were  Stiles  in  possession  of  the  deeds,  this 
was  prima  facie  evidence  of  delivery.  Parlin,  0.  &  M. 
Co.  V.  Daniel,  111  Iowa,  640;  Courtney  v.  Courtney,  149 
Iowa,  645.     So,  too,  delivery  by  the  grantor  is  presumed 
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from  the  recording  of  the  deeds.  Robinson  v.  Gould,  26 
Iowa,  89 ;  Craven  v.  Winter,  38  Iowa,  471 ;  Foley  v.  How- 
ard, 8  Iowa,  56;  Hviton  v.  Smith,  88  Iowa,  238;  McCrum 
V.  McCrum,  127  Iowa,  540;  Webb  v.  Webb,  130  Iowa, 
457;  Davis  v.  Hall,  128  Iowa,  647.  Interveners  argue 
that  the  reason  for  the  presumption  of  delivery  of  a  deed 
duly  signed  and  acknowledged,  from  possession  or  record- 
ing, arises  from  the  fact  that  one  having  paid  a  valuable 
consideration  is  presumed  to  have  received  the  thing  he 
bought  at  the  time  he  parted  therefrom.  But  the  presump- 
tion arises  without  evidence  of  whether  consideration  has 
been  paid.  Of  course,  the  presumption  is  rebuttable,  and 
may  be  overcome  by  any  satisfactory  evidence.  It  is  evi- 
dently based  on  the  notion  that,  as  only  instruments  duly 
delivered  are  recordable,  such  delivery  should  be  inferred, 
rather  than  the  surreptitious  act  of  handing  a  deed  never 
delivered  to  the  recorder.  Here  the  husband  had  sold  the 
land  and  been  in  possession  of  the  lots  over  seven  years, 
and  in  the  absence  of  any  other  evidence,  save  that  of  a 
neighbor  saying  the  grantor  told  her  she  had  transferred 
the  land  to  her  husband,  we  are  of  opinion  there  was  suffi- 
cient proof  of  delivery.  There  was  no  error  in  dismissing 
interveners^  petition. 

III.     That  a  contract  such  as  alleged  may  be  enforced 
was  decided  in  Chehah  v.  Battles,  133  Iowa,  117.     There 
the  contract  was  in  writing,  while  in  this  case  oral  evi- 
dence is  relied  on.     The  only  difference  is 
TO  DEVISE         m  the  manner   of  proof,     ouch   an   agree- 
validity:  meut,  if  rcstiug  lu  parol,  must  be  fully  es- 

tablished by  clear,  satisfactory,  and  convinc- 
ing evidence.  Wales  v.  Holden,  209  Mo.  552  (108  S.  W. 
89)  ;  In  re  Baner's  Estate,  76  Neb.  652  (107  N.  W.  993)  ; 
Smith  V.  Lull  (Neb.)  (115  N.  W.  1002).  As  remarked 
in  DicJeen  v.  McKinley,  163  111.  318  (45  N.  E.  134,  64 
Am.  St.  Eep.  471) :  "Such  a  contract,  however,  is  looked 
upon  with   suspicion,   and   is  only  sustained  -when  estab- 
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lished  by  the  clearest  and  strongest  evidence."  '  And  in 
Kinney  v.  Murray,  170  Mo.  700  (71  S.  W.  199) :  "The 
proof  of  such  a  contract  must  be  so  cogent,  clear,  and  forci- 
ble as  to  leave  no  reasonable  doubt  in  the  minds  of  the 
chancellor  as  to  its  terms  and  character.'' 

Samuel  Jones,  a  shoemaker,  came  to  Hampton  in 
1866.  In  the  fall  of  that  year  his  wife  died  leaving  two 
children,  a  son  and  daughter.  The  record  does  not  disclose 
what  became  of  the  latter,  but  the  son  is  the  plaintifiF  in 
'this  case,  and  now  superintendent  of  the  animals  in  Gold- 
mar  Bros.  Show.  He  was  bom  February  17,  1864,  and 
lived  with  E.  S.  Stiles  and  wife  at  the  Phoenix  Hotel, 
in  Hampton,  from  March,  1867,  until  he  was  twenty-one 
years  of  age.  It  seems  that  in  February  or  March,  1867, 
a  party  was  about  to  start  for  Montana  to  prospect  for 
gold,  and  Samuel  Jones  accompanied  it.  At  that  time 
North,  one  time  county  judge,  N.  B.  Chapman,  an  attor- 
ney, and  James  Thompson,  who  had  been  county  treasurer, 
resided  at  Hampton.  •  North  and  Chapman  are  dead,  but 
Thompson  testified,  and  his  depositions  were  introduced 
in  evidence.  Though  eighty  years  of  age,  his  testimony 
bears  little  evidence  of  impaired  memory.  His  story  is 
that  Jones,  prior  to  having  left  for  Montana,  talked  with 
North,  Chapman,  and  himself,  with  whom  he  had  become 
intimately  acquainted  in  the  organization  of  a  Masonic 
lodge,  about  this  boy,  saying  that  he  would  accompany  the 
party  going  to  Montana  but  for  the  boy,  and  "wanted  to 
know  if  the  three  men  would  take  charge  of  him  and  find 
him  a  home ;  have  him  adopted  in  some  good  family ;" 
that  this  they  promised  to  do;  that  North  took  the  boy  to 
his  home;  that  about  two  weeks  later  North  informed 
Chapman  and  the  witness  that  Stiles  wished  to  adopt  the 
boy  and  had  been  at  his  house  to  see  him;  that  shortly 
afterwards  the  three  visited  Stiles'  Hotel  and  talked  the 
matter  over  with  Stiles  and  his  wife;  that,  quoting:  *^e 
told  them  that  we  had  authority  from  Mr.  Jones  to  find 
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a  home  where  the  boy  could  be  adopted;  that  we  under- 
stood that  they  wanted  a  boy  and  we  had  come  to  talk  it 
over  with  them,  and  told  them  they  could  have  the  boy  if 
they  would  adopt  him,  give  him  their  name,  send  him  to 
school,  and  take  care  of  him  and  keep  him  until  he  was 
of  age,  and  that  at  their  death,  if  he  outlived  them,  that 
he  was  to  have  their  property,  and  they  said  they  would 
take  him  and  give  him  the  name  of  Emery  Stiles  and 
treat  him  as  their  own  son,  and  that  if  he  outlived  them, 
that  at  their  death  he  should  have  their  property  the  same 
as  though  he  were  their  own  son.*'  The  witness,  though 
expressing  himself  in  somewhat  different  language,  gave 
substantially  the  same  account  of  the  transaction  orally 
and  in  another  deposition.  He  did  not  pretend  to  repeat 
the  language  used,  but  was  positive  as  to  the  substance  of 
what  was  said.  He  described  the  boy  as  older  than  he 
was,  and  had  no  recollection  of  the  girl.  John  North,  a 
son  of  Judge  North,  testified  to  having  taken  the  child 
to  the  hotel  of  Stiles  with  his  father.  This  is  in  har- 
mony with  Thompson's  story,  for  the  three  men  doubtless 
visited  the  hotel  after  Judge  North  had  told  them  Stiles 
desired  the  child.  Nor  is  Thompson's  testimony  incon- 
sistent with  that  of  Davidson,  who  related  that  Stiles  and 
his  wife  had  consulted  him  as  an  attorney  about  preparing 
adoption  papers;  that  he  had  informed  them  that,  in  event 
of  adoption,  the  child  would  inherit  their  property;  that 
they  decided  not  to  execute  adoption  papers,  as  they  did 
not  wish  him  to  be  their  heir,  and  wished  to  see  how  he 
would  turn  out.  Had  adoption  papers  been  executed  he 
would  have  been  their  heir,  even  though  he  left  the  next 
day,  or  at  any  time;  but  under  the  alleged  arrangement  he 
must  bear  their  name  and  live  with  them  imtil  twenty-one 
years  of  age  to  be  entitled  to  their  property.  There  was 
sufficient  reason  for  retaining  the  child  under  the  alleged 
agreement  rather  than  by  adoption,  and  the  testimony  of 
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Davidson  is  not  necessarily  in  conflict  with  that  of  Thomp- 
son. 

The  evidence  is  conclusive  that  plaintiff  complied 
with  all  the  terms  of  this  alleged  agreement^  and  greatly 
endearisd  himself  to  his  foster  parents.  They  loved  him 
as  an  own  son,  and  though,  upon  attaining  twenty-one 
years  of  age,  he  left  them  to  follow  a  pursuit  he  had 
chosen,  he  kept  in  touch  with  them  through  correspond- 
ence as  long  as  they  lived.  They  uniformly  referred  to 
him  as  their  son,  and  freely  expressed  their  intention  that 
he  should  have  their  property  after  they  had  departed  this 
life.  While  this  may  indicate  a  future  purpose,  it  is 
entirely  consistent  with  the  alleged  agreement,  and,  as  it 
relates  to  the  same  subject  matter,  should  be  regarded  as 
somewhat  corroboratory  thereof,  especially  when  the  ex- 
pression of  the  intention  that  he  was  to  have  their  prop- 
erty was  mentioned  in  connection  with  his  adoption.  But 
there  was  better  corroboration.  Mrs.  Kellogg  testified  that 
Stiles  and  his  wife  had  said  to  her  many  times  that  they 
had  adopted  plaintiff,  and  that  "the  purpose  was  to  have 
an  heir  to  leave  their  property  to,"  and  that  "the  boy  was 
to  have  it."  The  boy,  as  Stiles  declared,  was  a  *T)orn  show- 
man," and  on  two  occasions  left  home  to  follow  the  circus. 
After  he  had  returned  from  the  last  trip,  the  deceased 
approached  C.  W.  Boutin,  telling  him  of  the  high  esteem 
in  which  he  was  held  by  plaintiff,  and  requested  him  to 
undertake  to  persuade  him  not  to  leave  again,  saying  that 
the  boy  "always  thought  a  gread  deal  of  you,  and  you  would 
have  more  influence  over  him  than  anybody  else,  and  I 
want  him  to  stay  with  me.  I  need  him  now,  if  I  ever  did. 
He  is  a  good  boy  to  work,  and  we  want  to  impress  upon 
his  mind  as  much  as  possible  what  he  is  losing  if  he  leaves 
home  now.  It  will  only  be  a  few  years — ^he  has  only  got 
to  stay  here  a  few  years  longer  to  get  what  is  coming  to 
him."  Boutin  did  not  pretend  to  give  the  words  of  de- 
ceased, but  testified  that  he  repeated  the  above  in  substance 
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several  times,  and  said  that  he  wished' him  to  explain  to 
Emery  what  he  would  lose  if  he  left  them,  and  told  him 
of  his  nice  farm  to  live  on;  that  he  would  lose  all  his  in- 
terest in  everything  if  he  left;  but  if  he  stayed  with  him 
four  or  five  years  he  was  to  have  the  property.     Soutin 
testified  to  having  talked  with  the  boy  as  requested,  and 
this  was  confirmed  by  plaintiff.     John  North  testified  that 
on  one  occasion  when  men  were  planting  willow  trees  on 
Stiles'   farm   Stiles   said   to   plaintiff  that  they   were   not 
working  for  him.     "The  boys  are  working  for  you;  this 
is  all  yours.     These '  boys  are  not  working  for  me ;  they 
are  working  for  you."    Jewell  testified  that  Stiles  had  said, 
"The  boy  would  get  all  the  property.     Mrs.  Stiles  had  said 
the  same  thing  to  him  and  explained  to  his  wife."     Burres 
testified  that  Stiles  had  explained  to  him  that  "they  adopted 
him,  and  that  they  expected  him  to  have  their  property." 
On  the  other  hand,  one  Roberts  related   that   Stiles   had 
said   to   him  that  plaintiff  would  have  had   his   property 
had  he  done  as  he  wanted  him  to  do,  but  as  it  was  he 
would  not  get  a  cent.     Another  witness  told  of  Mrs.  Stiles 
showing  her  fine  clothes  and  saying  that  she  expected  her 
property  to  go  to  Stiles,  and  after  that  "she  wanted  her 
folks  to  have  this  property."     One  of  the  heirs  testified 
that  Stiles  had  said,  when  on  a  visit  in  New  Jersey,  that 
it  was  lucky  he  had  not  adopted  plaintiff,   "as  he  cared 
nothing  about  us."     As  against  the  overwhelming  weight 
of   evidence    establishing    different    purposes    and    relation 
than  the  evidence  of  these  witnesses  indicate,  we  are  not 
inclined  to  accord  it  any  considerable  credit.     Stiles  may 
have   said  what  is  attributed  to  him  by  Roberts  in  bad 
humor,  and  Mrs.  Stiles  may  have  referred  to  her  gowns 
in  saying  she  desired  "her  folks"  to  have  the  property. 

It  seeims  incredible,  in  the  light  of  this  record,  that 
deceased  ever  said  anything  conveying  the  idea  that  his 
relations  with  plaintiff  were  not  satisfactory.  He  did  ob- 
ject to  his  pursuit  as  a  caretaker  of  wild  animals,   and 


96  Stiles  v.  Breed.  [151  Iowa 

though  himself  addicted  to  the  habit  of  attending  shows, 
wept  upon  first  seeing  his  son  riding  the  elephant;  but  he 
spoke  of  him  as  a  "bom  showman"  with  evident  pride, 
and  whenever  an  exhibition  with  which  plaintiff  was  con- 
nected was  given  within  reach  he  attended,  in  order  to  see 
"his  boy."  Our  design  has  been  to  mention  the  evidence 
which  has  convinced  us  that  the  agreement  was  entered 
into  as  testified  by  Thompson,  without  reviewing  it  in 
detail.  Stiles  and  his  wife  were  childless  and  without 
hope  of  progeny.  His  relatives  lived  in  New  Jersey,  and 
after  locating  at  Hampton  he  does  not  appear  to  have 
visited  them  until  1906.  But  a  niece  and  brother-in-law 
of  Mrs.  Stiles  lived  in  Iowa.  So  that  there  seems  to  have 
been  little  to  have  influenced  them  against  entering  into 
an  agreement  such  as  alleged,  and  though  we  might  hesi- 
tate about  finding  it  to  have  been  established  by  the  testi- 
mony of  the  one  witness,  given  forty- two  years  after  the 
transaction,  the  corroboration  is  such  as  to  have  thoroughly 
convinced  us,  upon  a  separate  examination  of  this  record, 
of  the  existence  of  the  contract  as  alleged.  Some  decisions 
are  cited  in  which  different  conclusions  were  reached,  but 
these  differ  so  radically  in  their  facts  as  not  to  be  control- 
ling, nor,  indeed,  of  much  assistance. 

IV.     It  is  contended,  however,  that  James  Thompson 

was    incompetent,    under    section    4604    of    the    Code,    to 

testify  that  in  behalf  of  the  father  of  plaintiff,  he  and  his 

c  associates    entered    into    the    contract    with 

4.  Same:  evi- 

aSSnk  wIS"  Stiles  and  wife.  That  section  reads:  "No 
9.  decedent.  party  to  any  action  or  proceeding,  nor  any 
person  interested  in  the  event  thereof,  nor  any  person  in- 
terested in  the  event  thereof,  nor  any  person  from,  through 
or  under  whom  any  such  party  or  interested  person  derives 
any  interest  or  title  by  assignment  or  otherwise,  and  no 
husband  or  wife  of  any  said  party  or  person  shall  be  ex- 
amined as  a  witness  in  regard  to  any  personal  transaction 
or  communication  between  such  witness  and  a  person  at 
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the  commencement  of  such  examination,  deceased,  insane 
or  lunatic,  against  the  executor,  administrator,  heir  at 
law,  next  of  kin,  legatee,  devisee,  or  survivor  of  such  de- 
ceased person  or  the  assignee  or  guardian  of  such  insane 
person  or  lunatic.     •     •     ." 

The  witness  was  not  a  party,  nor  interested  in  the 
event  of  the  suit,  and  therefore  was  not  disqualified  on 
either  of  these  grounds.  Nearpass  v.  Oilman,  104  N".  Y. 
606  (10  N.  E.  894) ;  Darwin  v.  Keigher,  45  Minn.  64 
(47  N.  W.  314).  Nor  had  he  at  the  time  he  testified, 
or  at  any  time,  any  interest  in  or  title  to  the  property  in 
controversy.  He  was  not  a  person,  then,  "from,  through 
or  under  whom"  the  plaintiff  derived  "any  interest  or 
title  by  assignment  or  otherwise." 

The  design  of  the  statute  is  to  guard  against  the 
temptation  to  give  false  testimony  in  regard  to  the  trans- 
action in  question  on  the  part  of  the  surviving  party,  and 
further,  to  put  the  two  parties  on  terms  of  equality  in 
the  opportunity  of  giving  testimony.  3  Jones,  Evidence, 
section  730.  To  effectuate  this,  three  classes  of  persons 
are  precluded  from  giving  testimony  concerning  such  trans- 
actions: (1)  Parties  to  the  suit:  (2)  those  interested  in 
the  event  thereof;  and  (3)  those  who  may  be  influenced 
because  of  the  devolution  of  title  to  or  interest  in  the 
property  in  controversy.  "From,  through  or  under"  has 
reference  to  the  origin  or  devolution  of  property,  and, 
unless  some  title  to  or  interest  therein  has  been  derived  by 
''assignment  or  otherwise"  from  the  party  adverse  to  the 
estate,  the  section  has  no  application.  By  "otherwise"  is 
meant  in  another  manner  or  way,  as  by  devise  or  descent. 
Contrary  to  what  was  intimated  in  McClanahan  v.  Mc- 
Clanahan,  129  Iowa,  411,  by  express  provision  of  the 
statute,  the  title  or  interest  must  have  been  derived  "from, 
through  or  under"  the  witness,  in  order  to  render  him  in- 
competent. 

To  say  that  any  title  or  interest  was  derived  "from^, 
Vol,  isi  Ia.— 7. 
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through  or  under"  Thompson,  as  agent,  would  be  a  mis-* 
use  of  the  word  "derived,"  According  to  Webster's  dic- 
tionary, it  means,  "To  receive,  as  from  a  source  or  origin; 
to  obtain  by  descent  or  transmission.  .  •  •  To  draw, 
deduce,  obtain,  followed  by  ^from;'  to  trace  the  origin, 
descent,  or  derivation  of;  to  recognize  transmission  of." 
As  said,  the  language  of  the  statute  has  reference  to  the 
devolution  of  title  to  or  interest  in  the  property  "in  con- 
troversy. Since  an  agent  is  not  interested  in  the  result  of 
the  action,  nor  bound  by  the  judgment,  he  is  deemed  an 
impartial  witness.  3  Jones,  Evidence,  section  794.  As 
bearing  hereon,  see  Boeck  v.  Wilke,  141  Iowa,  713 
CohVs  Adm'r  v.  Wolf,  96  Ky.  418  (29  S.  W.  303) 
Whitman  v.  Foley,  125  N.  Y.  651  (26  N.  E.  725) 
Boulon  V.  Welch,  180  N.  Y.  116  (63  N.  E.  538).  See 
Rosseau  v.  Rouss,  179  N.  Y.  488  (72  N.  E.  916) ;  Hanf 
V.  N.  W.  Masonic  Aid  As;s\  76  Wis.  450  (45  N.  W. 
315) ;  Zerbe  v.  Beigart,  42  Iowa,  229.  In  Indiana  and 
Georgia  an  agent  of  the  adverse  party  is  expressly  declared 
incompetent  to  testify  to  a  transaction  with  a  person  since 
deceased.  Assurance  Co.  v.  Brinij  111  Ind.  281  (12  N". 
E-  315);  McCamy  v.  Cavender,  92  Ga.  254  (18  S.  E. 
415).  In  McClanahan  v.  McClanahan,  129  Iowa,  411, 
the  witness  held  to  have  been  incompetent  was  the  person 
through  whom  the  trust  fund  was  acquired,  and  therefore 
not  in  point,  though  dicta  may  be  found  in  the  opinion 
contrary  to  the  conclusion  here  reached.  We  are  of  opin- 
ion that  the  evidence  of  Thompson  was  admissible. 

V.     The    agreement    was,    not    that    plaintiff    should 

inherit,  but  should  have  the  property  the  same  as  though 

he  were  their  own  son.     This  did  not  prevent  its  disposi- 

c  tion  by  will,  nor  undertake  to  confer  on  him 

S.  Same:    con-  •/  ' 

SSrpro4?ty:     ^^^  Tight  of  inheritance,   but   measured  the 
▼ahdity.  interest  he  was  to  have  by  likening  it  to  that 

which  a  son  would  inherit.     Affirmed. 
EvANS^  J.,  took  no  part. 
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Albeet  a*  Bracket  and  others^  Appellees,  v.   Tallack 
A.  Bbagkey  and  others.  Appellants. 

Wills:    UNDUE  INFLUENCE.    The  mere  fact  that  a  will  may  have  been 

1  made  at  the  request  and  solicitation  of  the  beneficiary,  and  but 
for  such  request  and  solicitation  would  not  have  been  made,  will 
not  render  it  void  on  the  ground  of  undue*  influence,  but  the 
undue  influence  to  vitiate  a  will  must  be  of  such  character  and 
effect  as  to  subject  the  will  of  the  testator  to  that  of  the  person 
exercising  it;  it  must  be  equivalent  to  moral  coercion  and  must 
have  been  exercised  at  the  very  time  the  will  was  executed. 

Same:    evidence.    Undue  influence  may  be  shown  by  collateral  facts 

2  and  circumstances,  but  the  circumstances  relied  upon  for  that 
purpose  will  not  be  sufficient  if  they  are  equally  consistent  with 
the  theory  of  good  faith. 

In  this  case  the   evidence  is  held  insufficient  to   establish   undue 
influence. 

Evidence:    scope  of  cross  examination:   discretion.    The  extent  of 

3  cross  examination  is  a  matter  largely  within  the  control  of  the 
trial  court,  and  a  clear  case  of  abuse  of  discretion  must  be  made 
to  justify  a  reversal  qi  the  case  on  that  ground. 


Appeal  from  Winnebago  District  Courts — Hon.  J.  J. 

Clabk^  Judge. 

Wednesday,  March  15^  1911. 

The  will  of  Alv  Tallack  Brackey,  deceased,  having 
been  presented  for  probate,  its  admission  was  contested 
by  the  defendants  on  the  ground  of  mental  incapacity  of 
the  testator,  and  of  undue  influence  exercised  over  him 
by  the  proponent,  Albert  A.  Brackey.  At  the  close  of  the 
evidence  the  court  withdrew  from  the  jury  the  question 
of  alleged  undue  influence,  and  submitted  the  case  upon 
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the  question  of  mental  incapacity  only-  A  verdict  was 
returned  sustaining  the  validity  of  the  will,  and  the  con- 
testants appeal.     Affirmed. 

Oliver  Gordon,  H.  A.  Brovm  and  H.  H.  Borland,  for 
appellants. 

Senneff  &  Bliss,  for  appellees. 

Weavbk,  J. — The  testator  died  April  9,  1909,  at  the 
age  of  seventy-seven  years.  His  will  bears  date  May  4, 
1908.  By  its  terms  he  devised  a  farm  of  one  hundred  and 
sixty  acres,  the  largest  item  of  his  estate,  to  the  proponent, 
Albert  A.  Brackey,  for  life,  with  remainder  over  to  Albert's 
children.  The  residue  of  the  estate  is  given  to  the  chil- 
dren of  the  testator  in  equal  shares. 

I.  The  first  question  presented  for  our  consideration 
is  the  alleged  error  of  the  trial  court  in  withdrawing  tlie 
objection  of  undue  influence  from  the  jury.  This  depends, 
X.  Wills-  undue  ^^  coursc,  upou  the  inquiry  whether,  under 
*  ^"^"^"-  all  the  evidence,  a  verdict  for  the  contestants 

upon  this  issue  could  have  been  properly  upheld  by  the 
court.  A  careful  reading  of  the  evidence  leads  us  to  the 
conclusion  that  the  ruling  must  be  sustained.  "Undue 
influence"  has  been  frequently  defined  by  this  .and  other 
courts,  but  its  essential  meaning  is  not  infrequently  mis- 
understood. It  is  often  urged  upon  courts,  especially  in 
will  cases,  that  opportunity  to  exercise  influence  over  the 
testator,  the  interest  of  a  favored  heir  in  securing  more 
than  his  equal  share  in  the  estate,  his  close  association 
with  the  deceased  in  the  later  vears  of  his  life,  and  other 
circumstances  which  are  consistent  with  a  wrongful  pur- 
pose to  obtain  and  exercise  control  over  him  in  the  making 
of  his  will,  but  are  equally  consistent  with  good  faith  and 
honesty  of  purpose,  make  a  case  on  which  a  contestant  is 
entitled  to  go  to  the  jury.     But  such  is  not  the  rule.     To 
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make  a  jury  question,  the  testimony  must  go  farther.  It 
may  be  true  that  a  will  has  been  made  at  the  request  and 
solicitation  of  the  beneficiary,  and  that  but  for  such  re- 
quest or  solicitation  it  would  not  have  been  made,  but  this 
is  not  enough  to  render  it  void.  Chambers  v.  Brady,  100 
Iowa,  622;  Toivnsend  v.  Townsend,  128  Iowa,  621;  Per- 
kins V.  Perkins,  116  Iowa,  261.  To  be  "undue"  and 
thereby  to  vitiate  a  testamentary  disposition  of  property, 
the  influence  must  be  of  such  character  and  effect  as  to 
"subject"  the  will  of  the  testator  to  that  of  the  person 
exercising  it,  and  make  the  paper  express  the  purpose  of 
such  person,  rather  than  that  of  the  testator  himself.  It 
must  be  equivalent  to  moral  coercion.  See  Perkins  v.  Per- 
kins, supra,  and  authorities  there  cited.  And  that  influ- 
ence must  have  been  the  controlling  force  inducing  the 
will  at  the  very  time  it  was  executed.  Not  that  the  person 
charged  with  exercising  such  influence  must .  have  been 
personally  present,  commanding  or  coercing  such  act;  but 
the  influence  must  have  been  actually  operative  in  induc- 
ing it.  Gates  v.  Cole,  137  Iowa,  617;  Toivnsend  v.  Town- 
send,  128  Iowa,  621. 

Not  that  it  is  necessary  that  undue  influence  be  shown 

by  direct  evidence,  for  more  often  than  otherwise  it  must 

be  established,  if  at  all,  by  collateral  facts   and   circum- 

j.  Samf:  stances ;   but  the   circumstances   relied   upon 

evidence.  ^^^   ^^^   purpose   will   not   be   suflScient   if, 

upon  a  fair  review  of  the  whole  case,  they  are  equally  con- 
sistent with  the  theory  of  good  faith.  There  is  no  testi- 
mony in  the  record  that  the  son  Albert  ever  requested  or 
ui^ed  his  father  to  make  this  will,  or  in  any  manner  sug- 
gested or  dictated  its  provisions.  On  the  contrary,  it  in- 
directly, though  not  very  clearly,  appears  that  a  short  time 
before  his  father's  death  Albert,  having  become  aware  of 
the  nature  of  the  will,  was  not  satisfied  with  it,  and,  a 
lawyer  and  witnesses  being  called  for  the  purpose  of  writ- 
ing another  will  or  a  codicil,  the  testator  refused  to  make 
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any  change,  saying,  ^^Let  it  be  as  it  is.''  The  circumstance 
does  not  serve  to  strengthen  contestant's  claim,  as  counsel 
argue,  but  rather  to  confirm  the  conclusion  that  the  will 
was  the  voluntary  act  of  the  testator. 

Much  of  the  evidence  offered  by  contestants  relates 
to  incidents  where  it  is  said  that  Albert  assaulted  his  father 
or  treated  him  in  a  rough,  brutal  and  unfeeUng  manner, 
and  that  the  latter  at  times  seemed  to  be  in  fear  of  him, 
or  at  least  yield  to  him.  It  is  to  be  conceded  that,  if 
witnesses  tell  the  truth,  filial  duty  and  respect  are  not 
among  the  virtues  of  the  proponent's  character,  but  it 
appears  that  both  father  and  son  were  intemi)erate  drink- 
ers; the  former,  perhaps,  indulging  in  greater  excess. 
Members  of  the  family  of  both  sexes  were  profane,  un- 
couth in  manner,  and  little  given  to  gentle  words  or  deeds; 
and  while  the  testimony  concerning  the  attitude  of  the 
proponent  towards  his  father  gives  proof  of  his  lack  of 
refinement  and  decent  regard  for  the  proprieties  of  life, 
it  affords  us  no  aid  in  determining  whether  he  exercised 
any  dominating  influence  over  the  making  of  the  will.  On 
the  contrary,  the  evidence  discloses  that  the  testator  him- 
self, and  alone,  stated  the  terms  of  the  will  to  the  attorney 
who  prepared  it,  and  exhibited  no  signs  of  mental  weak- 
ness, or  that  he  was  merely  registering  the  will  of  another 
and  stronger  mind.  Something  like  fifty  witnesses  were 
examined,  many  of  them  persons  who  knew  the  testator 
intimately  and  had  observed  his  conduct,  appearance,  and 
language  in  the  closing  years  of  his  life,  and  we  find  noth- 
ing in  their  testimony  to  indicate  that  the  old  gentleman 
did  not  in  the  management  of  his  affairs  exercise  the  lib- 
erty and  independence  of  the  average  man  of  his  years. 
One  or  more  of  the  children  say  that  in  the  testator's  last 
sickness  Albert  showed  a  disposition  to  drive  them  away 
from  the  premises  and  deprive  them  of  the  privilege  of 
visiting  their  father.  That  such  conduct  was  inspired 
by  any  desire  to  control  the  disposition  of  the  estate  is  a 
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matter  of  mere  conjecture.  Indeed,  at  that  time  the  will 
had  already  been  made.  The  fact  itself  is  not  enough  to 
prove  undue  influence,  and  there  is  an  absence  of  collateral 
facts  giving  it  any  material  weight  or  consequence.  With- 
out pursuing  the  subject  farther,  it  is  sufficient  to  say 
there  was  no  error  in  withdrawing  this  issue  from  the  jury. 
II.  Of  the  issue  of  unsoundness  of  mind  there  is 
little  room  for  discussion.  It  is  a  question  of  fact  which 
has  been  submitted  to  a  jury,  and  on  which  a  verdict  has 
EviDEMCE-  ^gh    returned    in    the    proponent's    favor. 

Saminationf*    Thcro    is    evidcncc    to    sustain    the    finding, 
discretion.         ^^j  j^  ^^^  ^^^  y^  g^^  asido  as  being  without 

support  in  the  record.  Nor  do  we  discover  any  reversible 
error  in  the  rulings  on  evidence.  Appellant  makes  the 
point  that  a  hypothetical  question  asked  by  proponent  on 
cross-examination  of  the  contestant's  expert  witness  was 
objectionable  under  the  rule  applied  in  Burk  v.  Reese,  143 
Iowa,  496,  and  the  answer  .should  have  been  excluded. 
The  cases  are  easily  distinguishable.  There  the  proponents 
had  not  offered  any  affirmative  evidence  when  they  thrust 
their  own  expert  testimony  into  the  contestant's  case,  under 
the  guise  of  cross-examination,  and,  in  view  of  the  some- 
what unusual  features  of  the  record  and  of  the  fact  that 
other  reversible  error  appeared,  we  took  occasion  to  con- 
demn the  practice,  and  we  still  adhere  to  the  position  there  . 
taken.  In  the  case  at  bar  the  proponent  had  assumed  the 
burden  at  the  outset  and  offered  affirmative  testimony  of 
the  testator's  mental  soundness,  and  we  think  counsel  did 
not  abuse  the  privilege  of  cross-examination  of  the  witness 
referred  to.  It  is  a  conmion  and  most  effective  method  of 
testing  the  value  of  an  expert's  opinion  and  getting  at  the 
truth.  The  extent  of  the  cross-examination  is  so  largely 
within  the  control  of  the  trial  court  that  a  clear  case  of 
abuse  of  discretion  should  be  made  to  justify  a  reversal 
thereon.  Certain  nonexpert  witnesses  were  asked  to  give 
their  opinion  as  to   the  mental  soundness  of  the  testator 
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during  the  last  year  of  his  life,  and  their  answers  were 
excluded  on  the  ground  that  the  witnesses  were  not  asked 
to  speak  from  facts  and  circumstances  narrated  by  them. 
There  seems  to  have  been  no  attempt  to  conform  the  in- 
terrogatories to  the  familiar  rule  in  this  respect,  and  we 
think  the  exceptions  can  not  be  sustained. 

The  record  as  a  whole  reveals  nothing  which  would 
justify  the  setting  aside  of  the  verdict,  and  the  judgment 
appealed  from  is  therefore  affirmed. 


Mabion  E.  Silvius,  Appellee,  v.  Douglass  Debemobb 
and  Lucy  C.  Debemobe^  Appellants. 

Real  property:  contract  of  exchange:  false  representations. 
One  making  a  personal  examination  of  land  before  accepting  a 
proposition  to  exchange  for  same,  and  who  knew  it  would  re- 
quire a  substantial  outlay  for  drainage  to  protect  the  land  from 
overflow  from  a  particular  stream,  is  not  entitled  to  damages  on 
the  ground  of  false  representations  concerning  the  amount  of 
land  subject  to  overflow  from  that  stream. 

Appeal  from  Fremont  District  Court. — Hon.  A.  B.  Thob- 

NELL,  Judge. 

Thursday,  April  6,  191L 

Action  to  foreclose  a  mortgage.  The  defendants  ad- 
mitted the  note  and  mortgage,  but  interposed  a  counter- 
claim for  damages  for  false  representations.  There  was 
a  trial  to  the  court  and  a  decree  for  plaintiff  for  the  full 
amount  of  his  mortgage  and  dismissing  the  counterclaim. 
The  defendants  have  appealed.     Affirmed. 

M.  J.  Wade,  for  appellants. 
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W.  E.  Mitchell,  for  appellee. 

Evans,  J. — The  plaintiff  is  a  resident  of  South  Da- 
kota, and  the  defendant  a  lawyer  of  Waukon,  Iowa.  On 
July  27,  1906,  they  entered  into  a  contract  for  the  ex- 
change of  their  respective  equities  in  certain  incumbered 
lands.  Under  this  contract  the  defendant  was  to  pay  to 
the  plaintiff  a  difference  or  "boot"  of  $5,500.  For  this 
sum  the  defendant  executed  to  the  plaintiff  his  note  and 
mortgage  covering  the  land  purchased  by  him  from  the 
plaintiff.  This  is  the  note  and  mortgage  now  included 
in  the  plaintiff's  foreclosure,  and  the  land  covered  thereby 
is  the  subject  of  the  alleged  false  representations  of  which 
defendant  complains  in  his  counterclaim.  The  land  so 
covered  consists  of  a  farm  of  nine  hundred  and  eighty- 
three  and  one-half  acres,  located  on  the  Missouri  river 
bottoms  in  Fremont  county,  and  contains  considerable  im- 
provements. The  complaint  of  defendant  is  that  the  plain- 
tiff represented  to  him,  in  substance,  that  the  farm  was 
first  class  and  capable  of  raising  ninety  bushels  of  corn 
to  the  acre  and  worth  from  $60  to  $75  per  acre;  whereas, 
in  truth,  the  farm  was  low  and  flat  and  subject  to  over- 
flow and  was  worth  much  less  than  the  amount  stated. 

Prior  to  the  negotiations  for  the  exchange,  the  par- 
ties were  strangers  to  each  other,  and  their  preliminary 
negotiations  were  carried  on  in  the  main  by  correspond- 
ence. The  plaintiff  desired  to  sell  this  farm  in  question 
subject  to  a  mortgage  thereon  of  $25,000.  The  defendant 
was  the  owner  of  equities  in  four  thousand  acres  or  more 
of  Minnesota  land,  most  of  which  he  held  under  contract 
from  a  railroad  company  and  from  the  University,  and 
which  was  incumbered  by  mortgages  and  unpaid  purchase 
money  for  nearly  $26,000.  For  the  most  part  they  were 
cheap  unimproved  lands.  After  a  tentative  proposition 
had  been  made  by  the  plaintiff,  the  defendant  went  to 
Fremont  county  in  company  with  the  plaintiff  to  see  the 
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land  in  question.  He  arrived  there  on  July  25  and  spent 
portions  of  three  days  in  an  examination  of  the  land  and 
in  various  inquiries  concerning  the  same.  At  the  expira- 
tion of  that  time  the  tentative  proposition  was  accepted, 
and  the  contract  was  executed.  On  the  east  side  of  this 
land  are  large  bluffs  covering  a  considerable  area.  Out 
of  these  "bluffs  comes  "Plum  creek,"  which  has  a  deep 
channel  until  it  strikes  the  level  lands  on  the  bottoms. 
When  it  reaches  the  level  lands  it  loses  its  bank  and  ceases 
to  have  a  channel,  and  the  waters  thereof  spread  over  a 
large  acreage  of  the  level  lands  and  pass  gradually  to  the 
south  and  west  toward  the  Missouri  river.  The  availa- 
bility of  much  of  this  land  for  farming  purposes  depends 
upon  the  quantity  of  water  which  should  be  discharged 
upon  it  from  Plum  creek,  and  this,  of  course,  depends 
upon  the  degree  of  rainfall  at  the  given  time.  The  drain- 
age problem  presented  by  this  farm  is  to  confine  the  waters 
of  Plum  creek  to  a  channel  either  by  digging  a  ditch  or  by 
building  dikes  and  thus  to  prevent  their  spread  over  a 
large  acreage. 

The  appellant  was  a  witness  in  his  own  behalf  and 
testified  with  commendable  candor.  From  an  examina- 
tion of  his  testimony,  we  can  not  avoid  the  conclusion  that 
he  fully  understood  that  he  would  have  to  incur  a  substan- 
tial expense  in  the  adoption  of  some  drainage  project 
which  would  protect  his  farm  from  overflow  from  this  par- 
ticular source.  He  doubtless  did  not  foresee  the  extent  of 
the  floods  which  were  cast  upon  him  in  the  succeeding  two 
seasons.  The  following  excerpts  from  his  testimony  are 
sufficient  to  indicate  the  knowledge  which  he  did  acquire 
in  his  investigations: 

We  came  back  to  the  willow  grove  and  walked  down 
south  perhaps  one  hundred  and  fifty  rods.  There  was  a 
place  there  where  the  water  was  running  through  a  little 
dike  or  ditch,  and  Silvius  said:  "We  don't  go  any  far- 
ther than  this."     We  got  to  the  place  where  there  was  a 
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break  in  the  dike  or  ditch.  Q.  Was  the  dike  in  this  land 
or  on  the  adjoii^ing  land?  A.  It  was  right  in  the  middle 
of  this  landy  right  on  the  section,  between  sections  3  .and 
4  and  sections  9  and  10  in  the  middle  of  the  land.  .  .  • 
We  three  walked  over  to  the  east  side  of  the  place.  There 
had  been  a  heavy  rain  perhaps  a  week  or  ten  days,  some- 
thing like  that,  before  this,  and  the  water  had  broken 
through  the  place  on  the  Fugit*land  and  had  washed  down 
the  com  on  this  land.  Silvius  said:  ^That  thing  will 
never  happen  again.  That  Fugit  will  have  that  re- 
paired.' Q.  Was  that  a  dike?  A.  It  was  a  bank,  and 
more  of  a  cut  in  the  bank.  It  probably  had  been  filled  in 
some  time,  but  it  was  probably  a  natural  bank.  He  said 
that  Fugit  will  fill  that  up,  and  we  will  never  have  any 
more  trouble  on  account  of  the  break.  .  .  .  We  walked 
south  to  where  there  was  a  bridge  where  a  creek  had  run 
some  time  before,  and  the  creek  then  was  taking  a  south- 
westerly course.  There  had  been  an  embankment  thrown 
up  to  evidently  protect  the  land  to  the  north  of  it  from 
the  water  of  Plum  creek.  Silvius  told  me  that  some  former 
landowner  had  given  permission  to  Fugit  to  go  on  that 
land  and  throw  up  that  embankment  upon  the  condition 
that  he  kept  that  bank  or  dike  so  that  it  would  protect  the  * 
land  north  of  it  from  the  flood  and  it  did  not  do  it.  He 
says  to  me:  ^Now,  as  you  are  a  lawyer,  is  not  he  liable 
for  damages?'  .  .  .  This  place  was  at  about  the  south- 
east comer  of  the  land  in  section  3.  He  also  asked  me 
at  the  same  time  whether  Fugit  had  a  right  to  throw  up 
an  embankment  on  the  east  side  of  the  creek  running 
through  his  land,  through  the  Fugit  land.  Those  were 
his  two  elements  of  damage,  and  he  wanted  me  to  tell 
him  whether  Fugit  would  not  be  liable.  We  walked  down 
south  then  to  where  Fugit  had  been  feeding  some  cattle, 
perhaps  one  hundred  rods  south  of  where  he  had  been 
feeding  cattle,  and  he  showed  me  evidence  of  the  place 
where  the  creek  had  run  out  at  some  time.  He  again  made 
the  same  statement  to  me  that  he  had  made  before  dinner, 
that,  'We  won't  go  any  farther;  we  will  have  Briley 
hitch  up  the  team  and  drive  you  over  tfie  south  part  of 
the  land.'  We  went  back  up  to  Plum  creek,  and  we 
walked  up  Plum  creek  to  where  the  break  had  been  in 
the  Fugit  land;  that  is,  the  break  as  I  saw  it.     There  was 
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also  another  break  through  the  Fugit  land  that  that  flood 
did  not  show  any  trace  of,  but  it  was  plainly  there,  but 
Silvius  said  nothing  to  me  about  that  break,  and  that  break 
in  the  bank  of  the  creek  is  the  place  that  has  been  destroy- 
ing the  crops  ever  since  I  have  owned  the  land,  but  Silvius 
said  nothing  whatever  to  me  about  that,  and  I  knew 
nothing  about  that  break  farther  up.  .  .  .  He  said 
that  the  only  trouble  with  the  land  is  that  the  rain  has 
filled  in  those  small  ditches  running  through  the  land  on 
section  3,  and  the  small  ditches  that  had  run  down  through 
on  the  section  line,  and  that  as  soon  as  they  cleaned  those 
out  that  the  land  would  be  all  right.  ...  I  think  Mr. 
Mitchell  said,  ^After  you  get  the  water  off  of  that  land 
you  will  have  a  paradise.*      .     .     . 

When  we  went  into  Thurman  on  the  26th  day  of 
July,  1906,  I  do  not  remember  whether  we  crossed  Plum 
creek  or  not.  We  were  north  of  the  creek  and  not  south 
of  the  creek  at  any  time  that  morning.  I  saw  Plum  creek 
while  I  was  on  the  way  to  Thurman.  There  was  a  gorge 
at  Thurman,  or  a  ditch  that  was  probably  fifteen  feet  deep 
and  from  twenty  to  thirty  feet  wide.  I  knew  that  east 
of  this  land  there  was  a  watershed.  I  could  see  the  bluffs 
from  this  land,  and  that  the  water  must  have  come  from 
the  bluffs  onto  this  land.  The  bluffs  and  watershed  were 
east  of  the  Missouri  river  bottom.  I  think  when  we  got 
through  the  hills  to  Sidney  we  came  by  Knox.  I  think 
I  noticed  that  all  of  the  streams  I  passed  coming  from 
Knox  up  this  way  were  headed  toward  the  Missouri  river 
bottoms,  and  as  we  came  through  Thurman  and  across 
these  ravines,  in  and  out  of  the  bluffs  we  saw  this  water- 
shed headed  toward  the  Missouri  river  bottom. 
I  could  not  tell  anything  about  the  lay  of  the  land  by 
looking  at  it  As  far  as  I  could  see,  it  looked  perfectly 
level.  It  looked  the  same  as  any  other  flat  land.  .  .  . 
Plum  creek  cut  off  the  southeast  comer  of  section  3.  There 
was  a  definite  ditch  along  there  on  the  southwest  for  prob- 
ably a  hundred  yards,  when  I  was  there  the  first  time. 
There  had  been  grading  done  there  on  the  east  side.  From 
the,  southeast  comer  of  the  land  in  section  3  it  was  per- 
haps a  hundred  rods  south  along  the  ditch  where  there  had 
been  grading  done  or  dikes  thrown  up.  With  reference 
to  the  point,  the  southeast  corner  of  section  3,  there  were 
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dikes  or  levees  thrown  up  south  or  southwest  of  that  point 
to  the  west  and  north  of  the  creek.  From  the  old  place 
where  the  creek  had  run,  where  there  had  been  a  dike 
thrown  up,  was  from  one  to  twenty  rods  farther  east.  I 
knew  it  was  up  as  a  defense  against  the  water.  On  the 
Fugit  side  of  the  creek  from  the  southwest  corner  of  sec- 
tion 3  and  on  the  west  side  there  was  a  dike,  but  it  had 
been  washed  away.  It  was  about  one  hundred  rods  from 
the  southeast  comer  of  the  land  in  section  3.  At  that  time 
I  knew  there  had  been  somewhat  of  a  crop,  but  last  year 
there  was  no  crop  at  all.  .  •  .  When  I  came  to  Briley's 
house  I  went  west  of  the  house.  I  knew  that  Plum  creek 
touches  the  southeast  corner  of  the  land  in  section  3,  or 
did  at  that  time.  I  am  not  certain  whether  it  does  now 
or  not.  Beginning  at  the  comer  of  the  land  in  section  3 
and  running  in  a  southerly  direction  bearing  a  little  to 
the  west,  when  I  was  there,  there  was  an  old  levee  there 
partly  washed  away.  It  was  broken  in  places.  It  was 
probably  twenty  rods  from  the  southeast  comer  of  section 
3.  It  was  broken  in  one  place,  I  think  the  length  of  this 
courtroom.  There  was  a  large  break  farther  down,  sev- 
eral hundred  feet  further  down  the  creek,  and  the  water 
had  cut  the  levee  down  to  the  bo'ttom  of  the  creek.  This 
was  on  the  25th  day  of  July,  1906.  .  .  .  The  day  I 
was  out  on  this  farm  at  the  southeast  comer  of  the  south- 
west quarter  of  section  3,  I  remember  seeing  logs  washed 
down.  They  may  have  been  a  foot  in  diameter.  Don't 
remember  whether  I  saw  any  stumps  or  not.  There  was 
a  lot  of  debris  in  the  track  of  high  or  flood  water.  I 
knew  there  must  have  been  timber  land  somewhere  that 
this  creek  drained. 

The  contract  itself  contained  the  following  stipula- 
tion: "It  is  stipulated  that  all  crops  on  the  premises 
hereinbefore  described  for  the  year  1906  shall  belong  to 
the  party  of  the  first  part;  and  it  is  further  stipulated 
that  the  first  party  may,  without  any  expense  to  the  second 
party,  do  such  things  with  reference  to  the  creek  and 
the  overflow  of  water  to  preserve  the  crop  as  he  may  deem 
expedient,  and  further  stipulated  that  the  first  party  as- 
signs all  claims  for  damages  by  reason  of  the  dominant 
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landowneir  having  caused  water  to  overflow   the  premises 
hereinbefore  described." 

The  defendant  also  understood  that  at  some  previous 
time  a  petition  had  been  filed  with  the  county  auditor  pro- 
posing a  drainage  district.  He  went  to  the  office  of  the 
county  auditor  and  made  some  inquiries  there  as  to  the 
probable  cost  of  such  a  ditch  to  adjacent  landowners.  On 
that  subject  he  testified  as  follows: 

I  thought  that  the  outside  cost  of  the  ditch  would  be 
$5  an  acre,  or  for  the  nine  hundred  and  eighty-three  and 
one-half  acres  of  land  about  $5,000.  I  thought  that  that 
would  be  the  limit.  I  knew  that  the  land  was  in  the  path 
of  Plum  creek,  but  did  not  know  it  was  anywhere  near  as 
bad  as  it  is,  and  I  thought  there  was  plenty  of  fall ;  where- 
as, there  is  not.  I  knew  that  the  Cole  land  would  have 
been  in  the  district,  if  a  ditch  as  talked  of  had  been  built; 
but  I  did  not  know  that  any  of  the  ditch  would  go  through 
the  Cole  land.  I  supposed  that  the  land  in  the  drainage 
district  would  be  taxed  in  proportion  to  the  benefits  re- 
ceived from  the  ditch.  I  thought  that  all  of  the  Cole  land 
would  be  taxqd  for  the  construction  of  the  ditch,  and  I 
thought  that  the  limit  per  acre  would  be  about  $5.  Mr. 
Webster  and  I  made  an  examination  of  the  Nishnabotna 
Creek  Ditch  in  the  auditor's  office.  I  don't  remember 
whether  we  made  any  examination  upon  the  proposed 
Plum  Creek  Ditch.  We  did  not  find  it  to  be  a  fact  that 
there  was  a  very  flat  grade,  and  that  in  a  long  distance 
the  banks  would  have  to  be  made  high  to  carry  the  water 
on  the  top  of  the  ground  instead  of  in  the  ground.  To 
the  best  6t  my  recollection,  we  made  no  investigation  of 
the  Plum  Creek  Ditch.  I  went  to  the  auditor's  office  to 
ascertain  what  the  cost  had  been  of  the  Nishnabotna  Ditch. 
I  was  concerned  about  the  Nishnabotna  Ditch  because  you 
(meaning  Mr.  Mitchell)  told  me  I  could  form  an  estima- 
tion of  what  the  cost  of  the  Plum  Creek  Ditch  would  be 
from  that.  You  did  not  say  to  me  that  I  could  find  the 
report  of  the  engineer  showing  the  amount  of  the  cost  of 
the  ditch  as  he  reported  it.  I  knew  nothing  about  drainage 
matters  as  a  lawyer  or  as  an  individual. 
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It  is  urged  by  appellant  that  Silvius  represented  to 
him  that  there  was  eight  or  ten  feet  of  fall  from  this  land 
to  McCartney's  land  about  a  mile  and  a  half  or  two  miles 
south  therefrom.  This  is  denied  by  Silvius.  Concededly 
the  land,  appeared  to  the  eye  to  be  absolutely  level.  It 
is  not  claimed  that  Silvius  professed  to  have  run  any 
levels.  There  is  in  fact  a  faU  of  about  thirteen  inches 
to  the  mile  in  that  direction.  Silvius  himself  had  only 
owned  the  land  since  March  precc^ding,  although  he  had 
had  some  acquaintance  with  it  for  a  year  or  two.  He  had 
held  a  junior  mortgage  thereon,  and  he  purchased  it  at 
execution  sale  to  protect  his  mortgage  and  at  a  cost  to 
him  of  nearly  $50,000.  The  transaction  under  considera- 
tion proved  to  be  a  great  misfortune  to  appellant.  This 
arose  largely  out  of  the  fact  that  the  seasons  of  1907  and 
1908  proved. to  be  very  wet  seasons.  It  is  doubtless  true, 
also,  that  the  successful  drainage  of  this  tract  presented 
a  very  difficult  problem.  But  it  can  not  fairly  be  said 
that  the  appellee  was  guilty  of  any  actionable  wrong  to  the 
appellant.  Such  was  the  view  of  the  trial  court,  and  its 
decree  must  be  affirmed. 

After  the  beginning  of  the  action  and  before  the 
trial  thereof  in  1909,  the  parties  entered  into  a  stipula- 
tion whereby  a  receiver  was  to  be  appointed  and  was  to 
take  possession  of  the  farm  for  the  year  1910. 

Whether  a  supersedeas  bond  was  filed  by  the  appel- 
lant,  or  whether  there  has  been  an  execution  sale  and  a 
satisfaction  thereby  of  plaintiff's  judgment,  does  not  ap- 
pear in  the  record  before  us.  Notwithstanding  the  affirm- 
ance, thereforfe,  the  case  will  be  remanded  to  the  lower 
court  to  deal  with  the  report  of  the  receiver  and  the  ap- 
plication of  funds  in  his  hands.     Affirmed. 
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Chables  F.   Jones,  Appellant,   v.   Geoeoe  DsMoss   and 

Ida  DeMoss. 

Landlord  and  tenant:    action  for  rent:  premature  commencemfnt. 

1  A  lease  providing  that  failure  to  pay  rent  as  agreed  should  ma- 
ture the  rent  notes  and  authorize  the  lessor  to  treat  the  lease 
as  forfeited  and  to  take  possession  of  the  premises  or  bring  ac- 
tion therefor,  is  held  to  authorize  the  landlord,  upon  failure 
to  pay  the  first  rent  note  or  any  part  thereof  at  maturity,  to  elect 
to  declare  the  subsequent  notes  due  and  to  take  possession  of 
the  premises;  but  until  he  exercised  this  election  the  subsequent 
notes  did  not  mature  prior  to  their  dates  of  maturity,  and  an 
action  on  the  lease  instituted  after  payment  in  full  of  the  note 
first  maturing,  but  prior  to  maturity  of  subsequent  notes  and 
before  the  landlord  had  attempted  to  declare  the  notes  due  and 
payable  under  the  terms  of  the  lease,  was  prematurely  brought. 

Same:     reservation  of  rights:    construction  of  lease.     Under  a 

2  lease  reserving  to  the  landlord  the  right  to  fall  plow  and  seed, 
in  proper  season,  and  to  go  upon  the  premises  at  all  times  for 
the  purpose  of  making  repairs  and  improvements,  or  for  any 
other  purpose  not  interfering  with  the  rights  or  privileges  of 
the  lessee,  it  is  held  that  the  clause  "which  shall  not  interfere 
with  the  rights  or  privileges  of  the  lessee,"  does  not  relate  to 
the  entire  reservation  of  rights,  but  should  be  confined  to  his 
use  of  the  premises  for  purposes  other  than  those  expressly  speci- 
fied; and  an  instruction  holding  the  lessor  accountable  in  dam- 
ages for  making  improvements,  regardless  of  his  right  to  do  so 
under  the  lease,  was  erroneous. 

Same:    improvements  by  landlord:  damages:  instruction.    Where, 

3  as  in  this  action  by  the  landlord,  the  tenant  claimed  damages 
because  of  the  landlord's  entry  upon  the  premises  and  the  mak- 
ing of  repairs  and  improvements,  the  evidence  tended  to  show 
that  the  landlord's  acts  were  in  the  main  beneficial  to  the  tenant, 
and  all  of  them  were  without  objection  and  many  with  the  im- 
plied consent  of  the  tenant,  it  was  error  -for  the  court  to  magnify 
the  extent  of  the  tenant's  injury  by  characterizing  the  damage 
inflicted  by  plaintiflF's  acts  as  great. 

Same.    Where  a  landlord  pleads  consent  by  the  tenant  to  the  mak- 

4  ing  of  repairs  as  an  affirmative  defense  to  the  tenant's  claim  for 
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damages  on  that  account,  and  the  evidence  tends  to  support  this 
issue,  the  court  should  submit  the  defense  by  adequate  instruc- 
tions, which  in  this  case  are  held  insufficient. 

Same:  measure. of  damages.  Where  a  tenant,  in  defense  of  an 
5  action  for  rent  and  possession  of  premises,  claims  damages  be- 
cause of  certain  work  and  improvements  made  on  the  premises 
by  the  landlord,  as  the  manner  of  removal  of  shade  trees,  etc.; 
the  measure  of  his  damage  in  these  respects  is  not  the  difference 
in  the  rental  value  of  the  premises  before  and  after  the  doing 
of  such  acts  by  the  landlord,  but  his  liability  is  for  the  specific 
injury  thus  resulting. 

Appeal  from  Oreene  District  Court. — ^Hon.  Z.  A.  Church, 

Judge. 

Friday,  April  7,   1911. 

Action  aided  by  an  attachment  to  recover  an  amount 
due  from  defendants  as  rent,  evidenced  by  two  promissory 
notes,  one  of  which  had  not  by  its  face  matured  at  the 
time  action  was  brought.  The  defendants  admitted  the 
execution  of  the  notes,  but  denied  that  any  amount  was 
due  thereon  when  action  was  brought,  alleging  the  first 
notes  had  been  paid  in  labor  performed  for  and  grain  and 
hay  sold  to  the  plaintiff.  There  was  a  counterclaim  for 
damages  for  entering  upon  the  premises  to  construct  tile 
drains,  and  for  damages  resulting  from  the  tearing  down 
of  a  henhouse,  and  for  other  wrongs  charged  by  way  of 
interference  with  defendants'  rights  and  possession.  Plain- 
tiff in  his  reply  alleged  consent  of  defendants  to  the  entry 
upon  the  premises  for  the  purpose  of  tile  draining  and 
making  repairs,  and  a  settlement  of  all  the  damages  al- 
leged in  defendants'  counterclaim.  There  was  a  trial  to 
a  jury  and  a  verdict  for  defendant  in  the  sum  of  $265. 
From  judgment  on  this  verdict  plaintiff  appeals.  Be- 
versed* 

Wilson  &  Albert  and  H.  0.   Oiddings,  for  appellant. 
Vol.  151  Ia.— 8. 


114  Jones  v.  DeMoss.  [151  Iowa 

Howard  &  Howard,  for  appellees. 

MoClain,  J. — ^In  June,  1909,  the  farm  on  which 
defendants  were  residing  as  tenants  of  one  Maggie  Ham- 
ilton for  a  term  of  one  year  ending  the  1st  of  March  fol- 
lowing, "with  privilege  of  three  years  if  satisfactory  to 
hoth  parties,"  was  sold  to  this  plaintiff,  and  two  rent  notes 
for  $210  each,  one  maturing  September  1,  1909,  the  other 
January  1,  1910,  were  assigned  to  him  as  a  part  of  the 
same  transaction.  Defendants  performed  work  for  the 
plaintiff,  and  furnished  him  some  oats  and  hay,  and  gave 
him  the  use  of  a  barn  for  horses;  and  the  amount  of  the 
account  for  these  items  furnished  before  the  bringing  of 
this  action  in  November,  1909,  was  more  than  the 
amount  of  the  first  rent  note.  One  of  the  contentions 
for  defendants  was  that  when  action  was  brought  there 
was  nothing  due,  and  the  suit,  was  premature.  The  de- 
fendants' counterclaim,  setting  up  a  cause  of  action  for 
damages  on  account  of  the  wrongful  suing  out  of  the  at- 
tachment, was,  however,  dismissed  before  the  trial,  al- 
though the  question  of  whether  there  had  been  default  in 
the  payment  of  the  first  note  so  as  to  render  the  second 
note  due  and  payable  under  the  terms  of  the  lease  prior 
to  the  bringing  of  the  action  was  still  a  matter  of  con- 
troversy under  the  pleadings.  The  lease  contained  a  pro- 
vision "reserving  for  the  first  party  (lessor),  his  (her) 
grantees,  lessees,  or  agents  the  right  to  fall  plow  any  stub- 
ble during  the  proper  season  and  to  seed  the  same  to 
grain  or  grass;"  also  granting  same  parties  "privilege  to  go 
upon  the  premises  at  all  times  and  make  fences,  building, 
or  other  improvements,  to  show  premises  to  prospective 
buyers,  or  for  any  other  purpose  which  shall  not  interfere 
with  the  rights  or  privileges  of  the  second  party."  Prior 
to  the  sale  of  the  premises  to  plaintiff,  Maggie  Hamilton 
had  commenced  the  construction  of  tile  drains  through 
certain  meadow  and  hay  land,   and  this  construction  was 
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continued  by  plaintiff  from  June  until  September  with 
the  result,  as  defendants  alleged,  that  a  part  of  the  crop 
of  hay  was  destroyed,  and  the  use  of  the  meadow  for  pas- 
ture was  prevented  to  defendants'  damage,  plaintiff  neg- 
lecting to  fence  the  ditches  made  in  laying  the  tile  drains, 
as  he  had  promised,  so  that  defendants  were  unable  to 
use  the  meadow  for  the  pasturage  of  their  horses.  There 
was  evidence  tending  to  show  that  the  construction  of  the 
tile  drains  was  with  defendants'  consent,  and  that  various 
acts  on  the  part  of  plaintiff  in  tearing  down  a  small  build- 
ing and  replacing  it  with  another,  removing  shade  trees 
with  dynamite,  and  erecting  a  small  building  for  his  own 
occupancy  near  the  dwelling-house  occupied  by  defendants, 
were  by  defendants'  permission,  or  at  least  without  ob- 
jection on  their  part 

I.  If  at  the  time  action  was  brought  any  portion  of 
the  first  rent  note  remained  unpaid,  then  there  was  a 
default  in  payment  of  rent  under  the  lease  which  would 

justify   the   plaintiff   in   treating   the   subse- 

»-  Landlord  and      •»  «/  r-  — o 

Son^forre^V  fl^^ut  uotc  as  matured,  and  the  action  was 
c^mSS-  ^^*  premature.  If,  on  the  other  hand,  plain- 
"*"*■  tiff  had  not  exercised  his  election  to  declare 

the  second  note  mature  for  default  in  payment  of  the  first 
note  imtil  after  that  note  had  in  fact  been  paid  by  allow- 
ing defendants  credit  for  labor  performed  and  hay  and 
oats  furnished,  then  plaintiff  had  no  cause  of  action  when 
the  suit  was  instituted,  and  could  not  recover  on  the  sec- 
ond note.  Appellant's  contention  is  that  if  credit  had  not 
been  allowed  in  an  amount  sufficient  to  extinguish  the  first 
note  until  it  became  due,  then  the  second  note  by  opera- 
tion of  law  under  the  terms  of  the  lease  became  due  and 
payable,  and  a  subsequent  allowance  of  credit  extinguish- 
ing the  first  note  would  not  prevent  the  cause  of  action 
being  mature  under  the  second  note. 

It  is  true  that  an  unliquidated  claim  for  damages 
or   on   account  does   not   defeat   a   cause   of   action   on   a 
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liquidated  claim  so  as  to  render  the  bringing  of  the  ac- 
tion improper.  Smeaton  v.  Cole,  120  Iowa,  368;  Jones 
V.  Witousek,  114  Iowa,  14,  But  that  is  not  the  question 
presented  in  this  case.  The  court  instructed  the  jury 
to  the  effect  that  if  at  the  time  the  action  was  instituted 
nothing  was  due  on  the  first  note,  and  appellant  had  not 
declared  or  attempted  to  declare  the  second  note  due  and 
payable  under  the  provisions  of  the  lease,  then  plaintiff 
had  no  cause  of  action.  This  we  think  clearly  to  be  a 
correct  statement  of  the  law.  The  lease  provided  that 
failure  to  pay  the  rent  as  agreed  upon  should  ^^mature 
the  notes  given  for  rent  and  •  •  •  authorize  the 
first  party  to  consider  the  lease  as  forfeited  without  any 
demand  for  rent,  •  •  .  and  he  may  take  possession 
of  the  premises  without  notice,  ...  or  he  may 
bring  action  as  allowed  by  law  to  recover  the  posses- 
sion." Several  other  acts  aside  from  the  failure  to  pay 
rent  are  specified  as  grounds  which  should  render  the 
notes  mature  and  authorize  the  landlord  to  take  posses- 
sion. Construing  the  whole  provision,  we  think  the  stip- 
ulation was,  in  effect,  that  the  landlord  had  a  right  on 
failure  to  pay  the  first  rent  note  at  maturity  or  upon  the 
happening  of  the  other  contingencies  specified  to  elect  to 
declare  the  second  note  due  and  to  take  possession  if  he 
saw  fit,  but  that  until  he  exercised  this  election  the  second 
note  did  not  become  mature  prior  to  the  date  of  maturity 
according  to  its  face.  The  matter  was  properly  presented 
to  the  jury. 

II.     With  reference  to  the  counterclaim  for  damages 
upon  account  of  the  construction  of  the  tile   drains,   the 
tearing  down  of  a  building  on  the  premises,  the  construc- 
tion  of   a   small   house   for   his   own   occu- 

2    Saicb* 

resenration        paucy   in   close   proximity  to   the   dwelling- 
construction      housc  occupicd  by  defendants,  and  the  cut- 
ting down  of  shade  trees  and  removing  the 
same  by  the  use  of  dynamite  near  the  dwelling-house,  the 
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court  instructed  the  jury  that  while  plaintiff  had  a  right 
under  the  terms  and  conditions  of  the  lease  to  enter  upon 
the  premises  for  the  purpose  of  making  fences  or  other 
improvements  and  erecting  buildings,  he  could  not  do  so 
"if  in  so  doing  those  actions  interfered  with  the  rights 
and  privileges  of  the  defendant,"  and  that  if  plaintiff 
entered  the  premises  for  the  purpose  of  making  improve- 
ments, and  did  interfere  with  the  rights  of  defendant  and 
cause  damage  to  the  crops  or  other  property  of  the  de- 
fendant, then  he  would  be  liable  for  the  damages  sus- 
tained. 

The  clause  of  the  lease  relied  upon  has  already  been 
set  out.  The  court  evidently  construed  the  last  clause 
"which  shall  not  interfere  with  the  rights  or  privileges  of 
the  second  party''  as  relating  to  the  entire  reservation,  that 
relating  to  the  fall  plowing  and  seeding  and  to  the  going 
upon  the  premises  at  all  times  to  make  fences,  buildings,  or 
other  improvements,  whereas  we  think  it  should  be  confined 
to  the  going  upon  the  premises  "for  any  other  purpose" 
than  the  purposes  not  expressly  specified.  The  rights  and 
privileges  of  the  defendants  covered  the  entire  right  to 
occupy  and  use  the  premises  during  the  term  of  the  lease, 
to  the  exclusion  of  the  landlord  and  all  other  persons.  If 
the  reservation  was  to  be  construed  as  granting  no  rights 
interfering  with  this  exclusive  right  of  possession  and  use, 
then  it  conferred  nothing,  for  it  would  be  impossible  for 
the  landlord  to  fall  plow  and  seed  or  to  make  fences  or  to 
erect  buildings  or  to  construct  tile  drains  without  inter- 
fering with  the  tenants'  rights  or  privileges,  and  being 
liable  in  damages  no  matter  what  care  he  might  use  in 
doing  the  work.  Under  the  instructions  of  the  court,  the 
plaintiff  was  liable  to  defendants  for  whatever  damages 
resulted  from  doing  the  acts  which  he  did  regardless  of  any 
question  of  negligence  in  doing  them.  This  construction 
of  the  lease  was  in  our  opinion  'erroneous,  and  rendered 
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improper  and  prejudicial  to  the  plaintiff  all  the  instruc- 
tions given  with  reference  to  damages. 

III.  The  whole   instruction   relating   to   damages   is 
also  objectionable  on  the  ground  that  it  stated  declaratively 
as  though  conceded  by  plaintiff  or  established  without  con- 
troversy that   plaintiff   dug  the   drains   and 

provemenu       ditchcs    iu    such    manner    as    caused    ''great 

by  landlord:  ,       , 

damages:  damage"  to  defendants;  that  plaintiff  drove 

across  the  premises  in  such  manner  ''as  to 
cause  great  damage  to  the  defendants;"  that  plaintiff  en- 
tered upon  the  premises  and  scattered  dirt  and  broken 
tile  thereon  "to  the  great  damage  of  defendants  under 
their  lease;"  that  he  entered  upon  the  premises  and  "built 
a  house  in  such  close  proximity  to  their  (defendants') 
dwelling-house  and  between  them  and  the  highway  as  to 
cause  great  damage  to  defendants  under  their  lease;"  that 
he  cut  down  and  removed  shade  trees  "by  the  use  of  the 
explosion  of  dynamite  near  to  the  dwelling-house  of  said 
defendants  to  their  great  damage  under  their  lease/'  etc. 
These  expressions  were  used  not  with  reference  to  the 
claims  of  defendants,  but  as  indicating  what  were  the  facts 
to  be  considered  by  the  jury  in  the  case.  It  is  plain  that 
the  court  should  not  have  characterized  the  amount  of 
damages  suffered  in.  these  respects  as  "great,"  and  that  in 
other  respects  not  here  enumerated  he  should  not  have 
stated  that  some  of  the  acts  complained  of  were  to  de- 
fendants' damage,  when  the  evidence  was  in  conflict  as  to 
whether  any  damages  for  which  compensation  could  be 
given  resulted.  The  whole  instruction  was  calculated  to 
magnify  the  extent  of  injury  inflicted  upon  defendants  in 
the  face  of  evidence  tending  to  show  that  plaintiff's  acts 
were  in  the  main  beneficial  to  the  defendants,  and  all  of 
them  without  objection  on  the  defendants'  part  and  many 
of  them  with  their  implied  consent. 

IV.  As  already  indicated,  there  was  evidence  tend- 
ing to  show  express  or  implied  consent  to  many  if  not  all 
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the  acts  of  plaintiff  concerning  which  defendants  seek  to 

recover  damages.  The  only  reference  in  the 
instructions  which  we  can  find  to  the  sub- 
ject of  consent  is  in  the  one  relating  to  damages  in  which 
the  jurors  were  told  that  if  they  found  the  acts  complained 
of  were  done,  and  that  they  did  imder  the  evidence  "inter- 
fere with  the  rights  and  privileges  of  the  defendants  under 
their  lease,"  then  the  jury  should  award  damages  to  de-. 
fendants,  "keeping  in  mind,  however,  that  in  certain  of 
the  matters  claimed  as  damages  by  the  defendants  it  is 
claimed  by  the  plaintiff  that  he  had  permission  so  to  do 
from  the  defendants."  This,  we  think,  was  a  totally  in- 
adequate presentation  of  the  claim  made  by  plaintiff  in 
his  pleadings  and  finding  support  in  the  evidence  that 
defendants  consented  to  many  of  the  acts  for  which  re- 
covery was  sought.  Such  consent  would  not  merely  affect 
the  amount  of  damages  to  be  allowed  for  the  acts  thus 
consented  to,  but  would  entirely  defeat  any  recovery  what- 
ever for  damages  on  account  of  such  acts.  Consent  was 
an  affirmative  defense,  and  as  such  was  not  submitted  to 
the  jury. 

V.     As  to  the  matter  of  damages  the  jurors  were  in- 
structed that  if  the  doing  of  the  things  enumerated  by  the 
court  as  having  been  done  by  plaintiff  to  defendants'  dam- 
age or  great   damage   did   in  the   judgment 

c    S  akk  * 

mcature  of  the  jurors   undcr  the  evidence   interfere 

of  damages. 

with  the  rights  and  privileges  of  the  defend- 
ants under  their  lease,  then  they  should  grant  to  defend- 
ants on  their  counterclaim  such  reasonable  damages  as  the 
evidence  showed  they  had  sustained,  and  "reasonable  dam- 
ages on  this  claim  of  defendants  will  be  the  difference  in 
the  reasonable  rental  value  of  the  three  hundred  and 
twenty  acres  in  question  before  action  of  the  plaintiff  in 
entering  upon  the  premises  and  doing  the  things,  if  he 
did  do  them,  complained  of  by  defendants  and  the  rea- 
sonable value  of  the  three  hundred  and  twenty  acres  after 
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the  actions  of  the  plaintiff  as  claimed  by  defendants  in 
these  matters."  It  is  difficult  to  see  how  some  of  the 
matters  referred  to  in  the  instruction  could  have  affected 
the  rental  value  of  the  farm.  Certainly,  the  fact  that 
dynamite  was  used  in  taking  out  some  shade  trees  to  the 
terror  of  defendants  could  not  have  rendered  the  farm  of 
any  less  rental  value  than  though  the  shade  trees  had  been 
removed  in  the  ordinary  manner,  and  the  fact  that  certain 
chickens  were  turned  out  of  their  accustomed  home  and 
perished  as  the  result  of  plaintiff's  action  in  doing  so 
would  hardly  be  a  *basis  for  finding  that  the  rental  value 
of  the  farm  had  been  decreased.  But  on  the  whole,  the 
measure  of  damages  was  put  on  the  wrong  basis.  Unless 
he  did  the  authorized  acts  in  a  careless  or  negligent  man- 
ner, the  plaintiff  would  be  liable  for  the  specific  injuries 
resulting  to  defendant,  and  not,  as  we  think,  for  the 
decreased  rental  value.  However  this  may  be  as  an  ab- 
stract proposition — and  perhaps  cases  might  arise  in  which 
decrease  in  rental  value  would  be  a  proper  measure  of 
damage  even  for  negligence  which  resulted  in  permanent 
injury — ^the  instruction  was  plainly  wrong  in  allowing 
the  jury  to  consider  as  affecting  decrease  in  rental  value 
many  elements  of  alleged  wrong  which  could  have  had 
no  relation  whatever  to  such  decrease.'  The  instruction 
in  this  respect  was  misleading,  and  calculated  to  prejudice 
plaintiff's  rights,  and  should  not  have  been  given. 

VI.  Many  objections  are  made  for  appellant  on  rul- 
ings as  to  the  admission  of  testimony.  Some  of  tJae  testi- 
mony admitted  over  objection  for  plaintiff  related  to  is- 
sues which  the  court  subsequently  withdrew  from  the  jury 
with  the  direction  that  the  testimony  relating  thereto 
should  not  be  considered.  On  a  retrial  of  the  case,  if  it  is 
tried  on  the  issues  which  were  finally  submitted,  much  of 
the  evidence  offered  and  to  which  objection  on  plaintiff's 
part  was  overruled  will  be  plainly  immaterial.  We  find 
no  occasion  now  for  reviewing  these  various  rulings.     On 
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a  retrial  of  the  case  in  accordance  with  the  rules  of  law 
herein  announced  the  same  difficulties  will  not  arise. 

For  the  errors  already  pointed  out,  the  judgment  is 
reversed. 


L.  H.  WiAB,  Appellee,  v.  Wabash  Railroad  Company^ 

Appellant. 

Actions:  change  of  venue.  A  railway  company  is  not  a  resident  of 
a  dty  through  which  it  passes  in  such  sense  as  to  preclude  it 
from  exercising  the  right  to  a  change  of  venue  from  the  superior 
to  the  district  court. 

Appeal  from  Shenandoah  Swperior  Court. — ^Hon.   W.   P. 

FEEausoN,   Judge. 

Feiday,  April  7,  1911, 

Action  for  damages  resulting  from  a  collision  of  one 
of  defendant's  trains  with  plaintiff's  automobile  upon  a 
highway  crossing.  There  was  a  verdict  and  judgment  for 
the  plaintiff,  and  defendant  has  appealed.     Reversed, 

J.  L.  Minnis  and  Jennings  &  Mattox,  for  appellant. 

D.  L.  Wilson,  for  appellee. 

Evans,  J. — The  action  was  brought  in  the  superior 
court  of  the  city  of  Shenandoah.  The  defendant  appeared 
and  asked  for  a  change  of  venue  under  the  provisions  of 
section  261  of  the  Code  Supplement  1907,  which  is  in 
part  as  follows:  "Changes  of  venue  may  be  taken  from 
said  court  in  all  civil  actions  to  the  district  court  of  the 
same  or  another  county,  in  the  same  manner,  for  like 
causes  and  with  the  same  effect  as  the  venue  is  changed 
from  the  district  court.     But  in  all  civil  cases  where  any 
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party  defendant  shall,  before  any  pleading  is  filed  by 
him,  file  in  said  cause  a  motion  for  a  change  of  venue 
to  the  district  court  of  the  county,  supported  by  affidavit 
showing  that  such  party  defendant  was  not  a  resident  of 
the  city  where  such  court  is  held,  at  the  time  of  the  com- 
mencement of  the  action,  the  cause,  upon  such  motion, 
shall  be  transferred  to  the  district  court  of  the  county." 
The  defendant's  motion  was  timely,  and  was  sup- 
ported by  the  required  affidavit,  showing  that  the  defend- 
ant was  not  a  resident  of  the  city  of  Shenandoah  at  the 
time  of  the  commencement  of  the  action  or  thereafter. 
From  such  affidavit  it  appeared  that  the  defendant  is  a 
foreign  corporation  with  its  headquarters  at  St.  Louis, 
Mo.  It  was  conceded  therein  that  the  defendant  operates 
a  line  of  railway  which  passes  through  the  city  of  Shenan- 
doah, and  that  it  has  a  regular  station  in  such  city,  and 
that  it  transacts  business  therein.  The  trial  court  over- 
ruled the  motion,  and  required  the  defendant  to  proceed 
to  trial  therein.  We  are  confronted  at  the  threshold  of 
the  case,  therefore,  with  the  correctness  of  such  ruling. 
The  theory  of  the  appellee  is  that,  inasmuch  as  the  defend- 
ant operated  a  railroad  through  the  city  and  had  a  ticket 
office  there  and  transacted  business  therein,  it  was  neces- 
sarily a  resident  of  the  city.  There  are  a  number  of  au- 
thorities in  various  jurisdictions  which  hold  that  where  a 
foreign  corporation  enters  another  state  and  transacts  busi- 
ness therein,  it  should  be  deemed  a  resident  of  such  other 
state  for  the  purpose  of  being  amenable  to  the  jurisdiction 
of  its  courts.  The  theory  of  "residence"  adopted  in  such 
cases  is  in  the  nature  of  a  legal  fiction,  resorted  to  for  the 
sole  purpose  of  rendering  such  foreign  corporation  siuible 
within  the  state,  and  not  for  the  purpose  of  changing  its 
status  in  any  other  respect.  The  real  theory  of  such  a 
doctrine  is  the  assumed  presence  of  the  corporation  within 
the  territorial  jurisdiction  of  the  court,  so  as  to  render  it 
suable  therein.     This  question  has  received  some  conaid- 
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eration  in  Reeves  v.  Southern  B.  R.  Co.y  121  Ga.  561^ 
563,  664  (49  S.  E.  674,  675,  676,  70  L.  R.  A.  513,  517, 
520).  It  is  said  therein  that  in  such  a  case  the  ^^question 
of  jurisdiction  and  suability  is  not  so  much  one  of  citizen- 
ship as  one  of  finding,"  and  that  the  jurisdiction  is  "main- 
tained on  the  ground  that  service  could  be  had  upon  the 
corporation,  for  the  reason  that  it  was  present  in  the  state 
when  it  transacted  business  there." 

In  Watson  v.  Richmond,  91  Ga.  222  (18  S.  E.  306), 
it  is  held  competent  for  the  Legislature  to  make,  for  the 
purpose  of  litigation,  the  residence  of  a  corporation  which 
transacts  its  corporate  business  within  the  state  at  any 
place  therein  where  such  business  is  conducted. 

Notwithstanding  that  a  foreign  corporation  might  be 
deemed  a  resident  for  the  purpose  of  rendering  it  suable, 
it  was  held,  nevertheless,  that  it  was  not  a  resident  in  such 
sense  as  to  exempt  it  from  giving  a  cost  bond  required  of 
nonresidents.     Singer  Co,  v.  Beaucauge,  8  Q.  L.  B.  354. 

In  an  early  day,  in  Baldwin  v,  M,  &  M.  R.  R.  Co,, 
5  Iowa,  518,  and  Richardson  v.  Railroad  Co,,  8  Iowa,  260, 
it  was  held  that  a  railway  company  should  be  deemed  a 
resident  of  any  county  through  which  it  passed  and  where- 
in it  transacted  business  for  the  purposes  above  indicated. 
These  cases  are  relied  upon  by  appellee  in  support  of  the 
ruling  of  the  trial  court.  We  do  not  deem  these  cases 
controlling.  The  holding  in  these  cases  was  superseded 
by  the  later  statute,  viz.,  section  2582  of  the  Code  of 
1873,  and  section  3497  of  the  Code  of  1897.  By  such 
statute  a  railroad  company  was  made  suable  in  any  county 
through  which  such  railway  passes,  thus  subjecting  the 
railroad  company  to  the  jurisdiction  of  the  courts  of  such 
county,  regardless  of  the  question  of  residence.  There  is 
no  question  in  this  case  but  that  the  defendant  was  svable 
in  the  first  instance  in  the  superior  court  of  the  city  of 
Shenandoah,  regardless  of  its  residence,  and  that  the  case 
would  have  been  triable  there,  were  it  not  for  the  provision 
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of  section  261  above  quoted.  Under  this  section  the  right 
of  a  change  of  venue  is  extended  to  a  defendant  who^Vas 
not  a  resident  of  the  city."  The  question  here  is  whether 
the  word  "resident"  used  in  this  section  of  the  statute 
is  to  be  construed  in  its  ordinary  and  usual  sense^  or  is 
to  be  construed  in  the  qualified  and  fictitious  sense  which 
we  have  already  considered. 

In  Iowa  Loan  Co.  v.  Wilson,  145  Iowa,  381,  we 
said:  "The  superior  court  in  its  establishment  is  local, 
with  procedure  somewhat  restricted,  and  the  design  was 
that  nonresidents  of  the  city  of  its  locality  be  not  re- 
quired to  submit  to  its  adjudication,  but  at  their  election 
might  have  causes  in  which  they  are  made  parties  de- 
fendant transferred  to   the   district   court" 

In  Woodring  v.  Rooney,  121  Iowa,  595,  we  said: 
"The  evident  purpose  of  this  addition  to  the  former  statu- 
tory provision  was  to  enable  any  person  made  defendant 
in  an  action  brought  in  the  superior  court,  and  who  was 
at  the  time  a  nonresident  of  the  city,  to  have  the  cause 
tried  and  determined  in  the  district  court  We  see  no 
reason  why  force  should  not  be  given  to  the  plain  reading 
of  the  statute,  and  the  benefit  thereof,  without  qualifica- 
tion, granted  to  any  nonresident  defendant  who  makes 
proper  and  timely  application  therefor."  See,  also,  Saw- 
yer V.  Hutchinson,  149  Iowa,  93. 

Following  the  trend  of  these  cases,  as  indicated  in  the 
above  quotations,  we  think  that  the  word  "resident"  as  used 
in  this  statute  is  to  be  construed  in  its  ordinary  sense,  and 
that  it  is  available  to  a  railroad  company  to  show  by  proper 
affidavit  that  it  "was  not  a  resident  of  the  city,"  and  that 
it  is  not  precluded  therefrom  by  the  fact  that  its  railroad 
passes  through  the  city,  anil  that  it  maintains  a  depot  and 
office  and  transacts  business  therein.  The  change  of  venue 
to  the  district  court  of  the  county  should  therefore  have 
been  granted,  and  it  was  error  to  refuse. 

Our  conclusions  at  this  point  render  it  necessary  that 
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the  case  be  remanded^  with  direction  to  grant  the  change 
of  venue.  Inasmuch  as  such  order  will  terminate  the 
jurisdiction  of  the  superior  "COurt  from  which  this  appeal 
comes,  we  do  not  enter  upon  the  consideration  of  any  of 
the  alleged  errors  in  the  trial  of  the  case,  nor  do  we  un- 
dertake to  look  into  the  merits  of  the  case  in  any  way. 

For  the  reasons  stated,   the  judgment  entered   below 
must  be  reversed,  and  the  case  remanded 


J.  P.  Mathews,  Guardian  of  the  Estate  of  Viola  S. 
Mathews,  v.  Bebt  E.  Nash  and  others,  Appellants. 

Contracts:     mental  incapacity:    evidence.     To  set  aside  a  contract 

1  on  the  ground  of  mental  incapacity  it  must  be  satisfactorily 
shown  that  the  party  was  incapable  of  transacting  the  particular 
business  in  question;  and  if  delusions  are  relied  upon  it  must 
appear  that  they  influenced  the  party  to  such  an  extent  that  he 
had  no  reasonable  conception  or  understanding  of  the  nature 
and  terms  of  the  contract. 

In  this  action  the  evidence  is  held  to  show  that  the  wife  was  in- 
duced to  make  the  contract  by  insane  delusions  as  to  her  hus- 
band's disposition  of  her  property  and  his  attitude  toward  her. 

Same:     insane  persons:    executed  contract.     Fully  executed  con- 

2  tracts  of  an  insane  person  that  are  fair  and  reasonable  will  be 
upheld;  but  the  mere  payment  of  part  of  the  purchase  price 
and  the  execution  of  notes  for  the  balance,  does  not  render  the 
contract  executed  in  such  sense  that  the  rule  is  applicable.  In 
this  case  it  is  also  held  that  the  contract  is  unfair  and  unrea- 
sonable. 

Appeal  from  Pottawattamie  District  Court. — TLotx,  E.  B. 

Woodruff,   Judge. 

Fbiday,  Apbil  7,  1911. 

SiriT  in  equity  to  set  aside  a  land  contract.    Judgment 
for  the  plaintiff.     The  defendants  appeal.     Affirmed. 
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8.  B.  Wadsworth,  A.  W.  Askwith  and  Sullivan  & 
Sullivan,  for  appellants. 

JET.  If.  Robertson,  for  appellee. 

Sheewin,  C.  J. — In  July,  1907,  Viola  S.  Mathews, 
the  plaintiff's  ward,  entered  into  a  written  contract  with 
the  defendant,  Bert  E.  Nash,  by  the  terms  of  which  she 
agreed  to  purchase  of  Nash  three  hundred  and  twenty  acres 
of  land  situated  in  Dallam  county,  Texas,  and  to  pay 
therefor  the  sum  of  $4,800.  She  paid  $700  in  cash  when 
she  executed  the  contract  and  gave  her  notes  for  the  re- 
mainder of  the  agreed  purchase  price.  Mrs.  Mathews 
afterwards  paid  several  of  the  notes  she  had  thus  given. 
In  January,  1909,  the  district  court  found  that  Mrs. 
Mathews  was  of  unsound  mind  and  appointed  the  plain- 
tiff, who  is  her  son,  the  guardian  of  her  property.  In 
March,  1909,  the  board  of  insane  commissioners  of  Potta- 
wattamie county  also  adjudged  her  an  insane  person,  and 
committed  her  to  the  insane  hospital  at  Clarinda,  where 
she  has  since  remained  with  the  exception  of  a  few  months 
in  1910,  during  which  time  her  family  undertook  to  care 
for  her  at  home.  She  was  ordered  back  to  the  hospital, 
however,  by  its  superintendent  and  is  there  now.  This 
action  was  brought  to  set  aside  the  contract  for  the  pur- 
chase of  the  Texas  land  and  to  recover  the  amount  already 
paid  thereon.  The  plaintiff  alleged  that  Viola  S.  Mathews 
was  of  unsound  mind  and  incapable  of  contracting,  and 
that  she  was  induced  to  enter  into  the  contract  by  the 
fraud   and  false   representations  of  the   defendant. 

No  serious  legal  propositions  are  involved  in  the  con- 
sideration of  this  appeal.     It  is  conceded  that  the  burden 
Contracts-        ^^^^^  ^^  *^®  plaintiff  to  establish  the  fact  that 
ScSpacity:        ^Ts.  Mathews  was  mentally  incapable  of  ex- 
evidencc.  ecuting  the  contract.     The  legal  propositions 

incident  to  this  main   one  are   also  practically  conceded. 
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The  groiind  on  which  the  plaintiff  bases  his  claim  of  in- 
capacity is  that  his  ward  was  the  subject  of  insane  delu- 
sions which  influenced  her  actions  and  induced  her  to 
make  the  contract. 

It  is  well  settled  by  the  decisions  of  this  court,  as 
well  as  by  the  decisions  elsewhere,  that  to  avoid  a  contract 
on  the  ground  of  mental  incapacity  it  must  be  satisfac- 
torily shown  that  the  party  was  incapable  of  transacting 
the  particular  business  in  question.  If  delusions  be  relied 
upon,  it  must  be  shown  that  they  influenced  the  party  to 
such  an  extent  that  he  had  no  reasonable  conception  or 
understanding  of  the  true  nature  and  terms  of  the  con- 
tract. Swartwood  v.,  Chance,  131  Iowa,  714;  Reese  v. 
Skutte,  133  Iowa,  681.  The  facts  are  controlling,  and 
we  go  to  their  consideration  without  further  discussion  of 
the  law. 

The  plaintiff's  ward  was  married  to  J.  B.  Mathews 
in  1875,  when  she  was  a  young  woman,  and  they  lived 
together  until  she  was  sent  to  the  hospital.  Three  chil- 
dren were  bom  to  them,  two  sons  and  a  daughter.  The 
oldest  son  died  in  1901.  The  plaintiff,  the  surviving  son, 
is  now  about  thirty-two.  years  of  age.  The  only  daughter 
is  now  about  twenty-one  years  old.  After  their  marriage 
the  plaintiff's  father  and  mother  began  farming  in  Potta- 
wattamie county  and  followed  that  occupation  most  of 
the  time  thereafter.  They  went  to  Colorado  in  1897,  where 
they  remained  a  few  years,  and  then  returned  to  Washing- 
ton township,  in  Pottawattamie  county.  The  plaintiff's 
ward  inherited  one  hundred  and  sixty  acres  of  land  situ- 
ated in  said  township,  worth  at  the  time  of  the  trial  about 
$20,000  ajid  with  no  incumbrance  thereon.  The  father 
owned  four  hundred  and  thirty-five  acres  of  land  near 
that  of  his  wife.  Mr.  and  Mrs.  Mathews  were  intelligent 
and  educated  people,  both  having  been  public  school  teach- 
ers before  their  marriage.  While  the  family  was  living  in 
Colorado,    Mrs.    Mathews    gave    her   husband    a    power    of 
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attorney  to  collect  the  rent  from  the  tenants  of  her  Iowa 
farm,  and  it  was  after  that  that  she  became  the  subject 
of  delusions  relative  to  her  husband.  These  delusions 
began  more  than  a  year  before  the  contract  in  question 
was  executed  and  continued,  becoming  all  of  the  time  more 
intense,  until  shortly  before  she  was  sent  to  the  hospital 
at  Clarinda.  The  death  of  her  son  affected  her  deeply, 
and  before  and  at  the  time  she  made  the  contract  in  ques- 
tion she  believed  that  her  husband  had  killed  him,  though 
he  died  from  the  effect  of  a  surgical  operation.  She 
thought  that  her  husband  had  sold  and  conveyed  her  farm, 
under  the  power  of  attorney  that  she  had  given  him  while 
in  Colorado,  and  had  the  proceeds  of  such  sale  in  his  pos- 
session, with  the  intention  of  depriving  her  thereof.  She 
believed  that  her  husband  intended  to  sell  all  of  his  prop- 
erty, get  the  money  therefor,  and  then  abandon  her  and 
their  children  and  leave  them  destitute.  She  firmly  be- 
lieved that  her  husband  had  no  love  for  her,  but  was  in 
love  with  another  woman;  that  he  had  her  life  insured  for 
the  benefit  of  this  other  woman  and  himself,  and  that  he 
had  attempted  to  poison  her  and  thus  get  her  out  of  the 
way.  She  knew  that  he  was  scheming  to  get  all  of  her 
property,  and  to  then  get  rid  of  her  by  divorce  or  other- 
wise. So  certain  was  Mrs.  Mathews  of  the  truth  of  all  of 
these  things  that  she  consulted  several  attorneys  about 
them,  and  tried  to  institute  legal  proceedings  to  prevent 
her  husband  from  carrying  out  his  plans.  She  also  ad- 
vised some  of  her  closest  friends  and  her  children  of  her 
troubles,  but  neither  children,  friends,  nor  lawyers  could 
convince  her  that  her  fears  were  entirely  groundless,  yet 
they  were.  Mr.  Mathews  had  always  been  a  loving,  true, 
kind,  and  indulgent  husband.  There  was  not  the  least 
shadow  of  foundation  for  any  of  the  suspicions  she  enter- 
tained. 

Such   was   her   mental   attitude    toward    her    husband 
when  one  of  the  defendant's  agents  visited  their  home,  for 
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the  purpose  of  inducing  Mr.  Mathews  to  accompany  the 
defendant  to  Texas  in  his  private  car,  with  the  hope  that 
he  would  purchase  land  there.  Mr.  Mathews  did  not 
want  to  go  to  Texas  for  any  purpose,  but  the  plaintiff's 
ward  wanted  to  make  the  trip,  and  yielding  to  her  wishes 
and  solicitations,  Mr.  Mathews  consented  to  go,  and  they 
went.  They  were  there  shown  lands,  in  a  general  way, 
which  the  defendant  claimed  to  own,  and  on  the  way 
back  to  Iowa,  and  in  the  defendant's  private  room  in  his 
car,  Mrs.  Mathews  was  induced  to  enter  into  the  contract 
in  question.  Mr.  Mathews  positively  refused  to  purchase 
and  did  all  that  he  could  to  prevent  his  wife  from  making 
the  contract  The  defendant  heard  Mathews  trying  to 
induce  Mrs.  Mathews  not  to  make  the  contract  and  ob- 
jected to  such  action  on  Mathews'  part,  and  then  did  every- 
thing in  his  power  to  secure  the  contract.  The  evidence 
fairly  shows  that  the  land  contracted  for  had  no  real 
value  at  the  time,  except  for  sale  to  extremely  credulous 
nonresidents,  who  personally  knew  nothing  about  the  qual- 
ity of  the  soil,  the  climate,  or  value.  The  evidence  is  also 
practically  conclusive  that  the  defendant  made  false  and 
fraudulent  representations  as  to  the  quality  and  value  of 
the  land.  The  land  was  shown  to  prospective  purchasers 
in  such  a  way  that  they  could  not  form  any  just  estimate 
of  either  quality  or  value.  It  was  wild  and  surrounded 
by  wildness,  generally  speaking.  The  defendant's  guests, 
if  so  they  may  be  designated,  were  not  permitted  to  stray 
far  enough  from  him  to  gain  any  outside  information. 
Indeed,  at  this  particular  point  there  was  no  one  of  whom 
inquiry  could  have  been  made,  so  far  as  the  record  shows. 

But  we  need  not  go  into  further  details  of  the  trails- 
action,  for  this  opinion  is  already  too  long  for  a  purely 
fact  case.  It  is  enough  to  say  that  we  are  convinced  that 
Mrs.  Mathews  entered  into  the  contract  in  question  because 
she  thought  that  her  husband  had  sold  her  Iowa  farm  and 
appropriated  the  proceeds 'thereof,  and  that  she  was  then 

Vol.  151  Ia.— 9. 
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without  any  land  of  her  own.  She  further  believed  that 
by  investing  what  money  she  had  and  might  get  in  the 
future  in  this  Texas  land,  she  was  placing  it  beyond  the 
reach  of  her  husband,  and  thus  saving  it  for  herself  and 
the  children.  The  very  fact  that  Mr.  Mathews  opposed 
her  purchase  was  the  very  best  reason,  in  her  judgment, 
why  she  should  make  it.  The  insane  delusions  to  which 
we  have  referred  clearly  influenced  her  action,  and  hence 
the  contract  is  not  binding  upon  her.  Seerley  v.  Sater, 
68  Iowa,  376,  and  cases,  supra. 

The  appellant  says  that  the  plaintiff  should  have  no 

relief  because  of  the  rule  that  executed  contracts  made  in 

the  ordinary  course  of  business,  which  are  fair  and  rea- 

Same-  insane     souable,  wiU  be  upheld  when  it  appears  that 

Secutcd  *^®   mental   incapacity  was  not   known   and 

contracu.  ^^  other  party  can  not  be  placed  in  statu 

quo.    The  rule  is  not  applicable  here.     The  contract  is  not 

yet  executed.     KeohvJc  v.  Electric  Co.,  90  Iowa,  67.     Nor 

is  it  fair  and  reasonable.      The   defendant  knew   at   that 

time  that  Mrs.  Mathews  was  thought  to  be  insane,  and  the 

defendant  can  be   placed   in  statu  qiu).     The   trial   court 

rightly  decided  this  case,  both  on  the  issues  presented  by 

the   plaintiff   and  by   the   defendant's   counterclaim.      The 

judgment  is  therefore  affirmed. 


The  Lane-Moobe  Lumbeb  Co.,  Appellant,  v.  The  City 

OF  Stobm  Lake,  Appellee. 

Municipal  corporations:     evidence:    identification  of  REC0ia)S.     A 

1  book  containing  city  ordinances,  which  is  produced  by  the  city 
clerk,  the  proper  custodian,  and  identified  by  him  as  the  original 
ordinance  book  of  the  city,  and  a  part  of  the  records  of  his 
office,  is  sufficiently  identified  to  render  it  admissible  in  evidence. 

Same:     ordinances:    validity:    repeal.    The  mere  fact  that  a  city, 

2  acting  on  the  supposition  that  the  subject  matter  of  an  ordinance 
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was  covered  by  a  later  void  ordinance,  had  overlooked  the  orig- 
inal ordinance,  did  not  affect  its  validity  or  deprive  it  of  its  en- 
forceable character;  although  had  the  subsequent  one  been  prop- 
erly enacted  it  would  have  worked  a  repeal  by  implication  of  the 
previous  ordinance. 

Same:     ordinances:    amendment:    repeal:    re-enactment.     While 

3  a  mere  amendment  to  a  void  ordinance  would  be  itself  invalid, 
and  a  void  ordinance  need  not  be  repealed  to  render  it  ineffec- 
tive; still,  a  city  council  may  clear  its  record  by  formally  repeal- 
ing it  and  enacting  a  substitute  therefor;  and  if  the  substitute 
is  complete  in  itself  and  does  not  depend  for  its  validity  upon 
the  void  ordinance  it  is  immaterial  that  the  council  supposed 
the  void  ordinance  to  be  valid  and  a  repeal  of  some  of  its  pro- 
visions necessary  to  the  proper  effect  of  the  substitute. 

Same:    ordinances  :  construction  :  erection  of  fireproof  buildings. 

4  The  term  "fireproof,"  as  used  in  an  ordinance  requiring  build- 
ings within  a  certain  district  to  be  composed  of  iron,  stone,  brick 
and  mortar  or  other  noncombustable  material,  is  to  be  reason- 
ably construed;  and  means  a  building  that  can  be  reasonably  de- 
pended upon  to  resist  the  action  of  ordinary  fire;  and  the  roof 
of  a  building  need  not  be  constructed  throughout  of  iron,  stone, 
etc.,  but  may  be  of  lumber  overlaid  with  fireproof  material. 

Same:    building  regulations:    power  of  municipality.    An  ordin- 

5  ance  requiring  buildings  within  a  certain  district  to  be  constructed 
of  specified  fireproof  material,  "or  other  noncombustible  ma- 
terial," is  not  in  excess  of  municipal  power  specifying  certain 
material;  since,  by  its  terms,  the  builder  is  only  required  to  use 
such  material  as  may  be  fairly  considered  noncombustible. 

Same.     An   ordinance   requiring  that   buildings   erected   within   fire 

6  limits  must  be  of  iron,  stone,  brick,  or  other  noncombustible  ma- 
terial, and  that  if  the  walls  are  of  iron  they  must  be  self  sup- 
porting, and  if  of  brick  or  stone  must  be  of  a  certain  thickness, 
is  fairly  within  the  power  conferred  by  the  statute,  and  is  not 
unreasonable  or  oppressive. 

Same:    builiding  requirements  :  self  supporting  walls.    The  frame 

7  of  a  building  constructed  of  posts  or  studding  upon  which  is 
nailed  a  sheathing  of  corrugated  iron  is  not  a  self  supporting 
iron  wall,  within  the  meaning  of  an  ordinance  requiring  the  walls 
of  buildings  within  fire  limits,  if  of  iron,  to  be  self  supporting. 

Same:     ordinances:    reasonableness:    delegation   of  power.     An 

8  ordinance  regulating  the  construction  of  buildings  within  fire 
limits  which  requires  the  builder  to  obtain  a  permit  from  the 
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mayor  is  not  unreasonable  in  that  regard,  nor  objectionable  as  a 
delegation  of  the  legislative  power  of  the  city. 

Appeal  from  Buena   Vista  District   Court, — ^Hon.   D.   F. 

Coyle,  Judge. 

Saturday,  April  8,  1911. 

The  opinion  sufficiently  states  the  case.     Affirmed. 

Healy,  Edson  dk  Moulton,  for  appellant. 

James  Deland,  for  appellee. 

Weaver,  J. — The  plaintiff  alleges  that  it  is  a  lumber 
dealer,  and  as  such  for  a  considerable  period  has  main- 
tained a  yard  or  place  for  carrying  on  its  business  on  the 
west  half  of  block  14  in  the  city  of  Storm  Lake,  Iowa, 
and  at  the  commencement  of  this  suit  was  erecting  a  shed 
upon  said  premises  for  the  shelter  and  storage  of  lumber; 
that  the  city  has  interfered  with  the  completion  of  said 
structure,  and  compelled  plaintiff's  employees  to  cease 
their  labor  thereon,  and  is  threatening  to  compel  the  entire 
removal  of  said  building.  This  interference,  the  plaintiff 
avers,  is  unlawful,  unreasonable,  and  without  cause  or 
authority,  and  it  demands  that  the  city,  its  officers,  and 
servants  be  enjoined  therefrom.  For  answer  the  defendant 
city  admits  the  plaintiff's  ownership  of  the  premises,  and 
the  maintenance  thereon  of  a  lumber  yard.  It  says,  how- 
ever, that  the  building  which  plaintiff  is  proposing  to  erect 
is  of  wood  except  a  thin  covering  of  corrugated  iron;  that 
its  site  is  within  the  fire  limits  of  the  city,  and  that  the 
erection  of  such  a  building  within  said  limits  is  forbidden 
by  an  ordinance  enacted  August  22,  1885,  as  well  as  by 
ordinance  No.  20  of  February  6,  1900,  and  by  amend- 
ments  thereto   enacted   April    8,    1905,    and   February   3, 
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1909.  It  is  further  alleged  that  whatever  said  city  has 
done  in  the  premises  has  been  in  the  exercise  of  its  proper 
municipal  authority  and  the  enforcement  of  its  laws  and 
ordinances.  In  reply  plaintiflF  denies  the  validity  of  the 
ordinances  relied  upon  by  the  defendant.  On  application 
of  the  plaintiff  at  the  outset  of  this  controversy,  a  tem- 
porary injunction  was  issued,  and,  as  we  infer,  the  build- 
ing has  been  completed  to  some  extent  during  the  pendency 
of  the  action.  Trial  being  had  to  the  court  upon  the  issues 
thus  joined,  a  decree  was  entered  denying  the  relief  asked 
and  dissolving  the  temporary  injunction.     Plaintiff  appeals. 

As  erected,  the  shed  in  question  is  of  wooden  frame 
covered  on  the  sides  with  sheets  of  galvanized  iron  nailed 
directly  to  the  studding.  The  posts  stand  on  cement 
piers;  the  roof  is  covered  with  flooring  over  which  is  laid 
a  paper  composition.  The  shed  is  L-shaped,  standing 
on  the  comer  of  the  block,  with  total  lineal  dimension 
of  two  hundred  and  forty  feet.  The  other  half  of  the 
block  is  occupied  by  business  buildings  facing  in  the  oppo- 
site direction.  A  twenty  foot  alley  extends  through  the 
block  north  and  south.  The  authority  of  the  city  to  pre- 
scribe fire  limits  and  by  proper  legislation  to  enact  rea- 
sonable restrictions  and  regulations  governing  the  erection 
and  maintenance  of  buildings  therein  is  not  denied  by 
counsel.  Indeed,  it  is  obviously  one  of  the  most  appro- 
priate subjects  for  the  exercise  of  the  police  powers  of 
municipal  government.  If,  then,  that  power  had  been 
properly  exercised  by  the  enactment  of  ordinances  pre- 
scribing reasonable  regulations  to  govern  the  erection  of 
buildings  in  that  part  of  the  city,  and  the  plaintiff  was 
about  to  build  a  lumber  shed  in  disregard  thereof,  the  city 
did  not  exceed  its  authority  in  arresting  the  progress  of 
the  work,  and  the  decree  entered  below  must  be  affirmed. 

I.  First  in  order  of  time  is  the  ordinance  known  as 
No.  41,  passed  August  22,  1885.  It  prescribes  fire  limits 
which  include  block  fourteen,  on  which  the  shed  in  con- 
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troversy  stands,  and  prohibits  the  erection  therein  of  any 
building  'Wless  its  outer  walls  and  roof  are  composed  of 
iron,  stone,  or  brick  and  mortar,  or  other  noncombustible 
material."  It  further  provides  that  before  erecting  any 
building  within  said  limits,  the  owner  must  make  written 
application  to  the  mayor  for  a  permit  describing  the  pro- 
posed structure,  and  that  violation  of  such  regulation  shall 
be  deemed  a  misdemeanor.  The  regularity  of  the  passage 
and  publication  of  this  ordinance  is  not  seriously  ques- 
tioned. It  appears,  however,  that  in  the  year  1900  there 
was  an  attempt  to  codify  or  to  revise  or  compile  the  or- 
dinances of  the  city,  and  as'  a  part  of  that  scheme  Ordi- 
nance No.  20  of  February  6,  1900,  was  enacted,  or  at- 
tempted to  be  enacted,  covering  much  of  the  same  subject 
matter  as  the  former  Ordinance  No.  41.  But  it  is  con- 
ceded that  fatal  defects  are  shown  in  the  passage  of  Ordi- 
nance No.  20,  and  it  never  became  legally  enforceable, 
though  until  this  action  was  brought  its  validity  appears 
never  to  have  been  questioned.  It  would  further  seem 
that  from  the  date  of  this  attempted  revision  the  earlier 
ordinances,  though  never  formally  repealed,  were  lost  sight 
of  or  regarded  as  obsolete  until  in  the  trial  below  No.  41, 
above  mentioned,  was  rediscovered  in  an  earlier  record 
book  which  had  fallen  into  disuse. 

The  book  is  more  or  less  dilapidated,  and  some  of  its 
original  pages  are  missing,  and  it  is  argued  for  appellant 
that  its  identity  as  a  part  of  the  official  records  of  the 

city  has  not  been  established.  But  the  ob- 
coRPOKATioKs:  jcctiou  is  not  well  taken.  It  was  produced 
identification      by  the  propcr  custodiau,  the  city  clerk,  who 

identifies  it  as  the  ^^original  ordinance  book 
of  Storm  Lake"  and  "part  of  the  records  of  the  city 
clerk's  office,"   and  this  is  clearly  sufficient 

The  mere  fact  that  the  city  acting  on  the  supposition 
that  the  same  subject  matter  was  covered  or  provided  for 
by  the  later  void  ordinance  had  overlooked  the  existence 
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of  Ordinance  Ko.  41  would  not  in  our  judgment  aflFect 
J.  Same*  ^^    Validity,    or    deprive    it    of    enforceable 

?iSdit?"''       character  if  any  it  originally  had.     It  may 
'****'•  be  conceded  that  if  Ordinance  No.  20  which 

attempted  to  cover  the  same  subject  matter  had  been  prop- 
erly enacted,  it  would  have  worked  a  repeal  of  Ordinance 
No.  41  by  implication,  but  it  would  border  upon  the  ab- 
surd to  say  that  a  proposed  ordinance  which  never  ac- 
quired life  or  validity  because  nevei  legally  enacted  may 
yet  operate  as  an  implied  repeal  of  another  ordinance  duly 
passed  and  entered  upon  the  city  records.  Of  the  further 
question  whether  the  old  ordinance  is  void  as  being  unrea- 
sonable or  in  excess  of  the  power  conferred  by  the  statute 
we  shall  have  occasion  to  speak  in  another  connection. 

II.  As  we  have  already  noted,  the  omission  of  cer- 
tain statutory  formalities  in  its  passage  rendered  Ordinance 
No.   20  of  no  validity,   and,  if  the  defense  in  this  case 

rested   alone  upon  that   particular   piece   of 

*    Same  * 

ordinances:        municipal  legislation,   the  right  of  plaintiff 
repeal:  re-        to  relief  miffht  havc  to  be  admitted.     But 

enactment  ^      ^  ° 

it  is  pleaded  and  proved  that  another  ordi- 
nance upon  this  subject  and  spoken  of  as  the  first  amend- 
ment to  Ordinance  No.  20,  and  already  referred  to  in  this 
opinion,  was  enacted  under  date  of  April  8,  1905.  Omit- 
ting merely  formal  parts,  this  ordinance  reads  as  follows: 

Be  it  ordained  by  the  council  of  the  city  of  Storm 
Lake,  Iowa: 

That  section  one  (1)  of  Ordinance  Number  Twenty 
(20)  of  the  city  of  Storm  Lake,  Iowa,  passed  February 
6th,  1900,  and  published  in  pamphlet  form  May  7th,  1900, 
and  recorded  on  pages  41  and  42  of  the  ordinance  record 
of  the  city  of  Storm  Lake,  Iowa,  and  which  reads  as  fol- 
lows: 

'Section  1.  That  no  building  nor  any  addition  to 
any  building  stall  be  moved  into  or  erected  except  with 
the  outer  walls  and  roof  composed  of  iron,  stone,  brick 
and  mortar  or  other  noncombustible  material  in  the  part 
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of  said  incorporated  town  described  as  follows:  All  of 
blocks  numbered  14,  15,  22  and  23,  except  the  6ast  half 
of  block  15  of  said  town,  in  the  county  of  Buena  Vista 
and  state  of  Iowa,  and  described  on  the  recorded  plat  of 
said  town.  Nor  shall  any  building  now  erected  and 
standing  in  the  above  described  limits  be  removed  to  or 
established  in  any  other  part  of  said  limits  unless  its  outer 
walls  and  roof  are  composed  of  iron,  stone,  brick  and  mor- 
tar or  other  noncombustible  material '  as  above  specified. 
And  such  walls  if  of  iron  shall  be  self-supporting,  and 
if  of  stone  or  brick  and  mortar  not  less  than  eight  inches 
in  thickness,  and  all  roofs  of  any  such  buildings  so  erected 
or  removed  as  aforesaid  in  said  limits  shall  be  composed 
of  slate,  iron,  stone  or  some  noncombustible  material,' — 
be  and  the  same  is  hereby  repealed,  and  the  following  is 
hereby  enacted  in  its  stead  and  to  take  the  place  of  said 
section  one  in  said  ordinance: 

Section  1.  That  it  shall  be  unlawful  for  any  person 
or  persons,  copartnership,  company  or  corporation  to  build, 
erect,  place  or  move  within  the  following  described  limits, 
to  wit:  All  of  blocks  fourteen  (14),  fifteen  (15),  twen- 
ty-two (22)  and  twenty-three  (23),  in  the  city  of  Storm 
Lake,  Iowa,  accprding  to  the  recorded  plat  thereof,  any 
building,  part  of  a  building  or  any  addition  to  any  build- 
ing now  or  hereafter  located  thereon  except  with  the  outer 
walls  and  roof  composed  of  iron,  stone,  brick  and  mortar, 
or  other  noncombustible  material;  neither  shall  any  frame, 
building  be  removed  from  any  other  part  of  the  city  into 
said  limits,  nor  from  one  part  of  the  said  limits  to  any 
other  part  of  the  same,  nor  shall  any  building  within  said 
limits  that  has  been  destroyed  by  fire  in  part  or  otherwise 
be  repaired  so  as  to  increase  its  size  in  any  manner,  and 
no  building  be  erected  or  moved  within  said  limits  having 
a  wood  cornice  in  whole  or  in  part,  and  it  shall  be  the 
duty  of  the  council  to  by  resolution  order  injunction  pro- 
ceedings commenced  in  the  name  of  the  city  against  any 
person  or  persons,  firm,  copartnership,  company  or  cor- 
poration who  seeks  to  erect  or  establish  any  such  building 
or  addition  thereto  or  who  hereafter  may  erect  or  establish 
any  such  building  or  addition  thereto  in  violation  of  this 
ordinance. 

If  this  ordinance  were  to  be  considered   as  a  mere 
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amendment  to  the  void  Ordinance  No.  20  and  no  more, 
it  would  at  once  be  open  to  the  obvious  objection  that  if 
the  latter  be  confessedly  invalid^  the  amendment  thereto 
must  also  be  invalid.  But  there  is  no  sound  reason  for 
saying  nor  has  any  authority  been  suggested  for  holding 
that  while  a  void  ordinance  need  not  be  repealed  to  render 
it  ineffective,  a  city  council  may  not  clear  its  records  by 
formally  repealing  it  and  enacting  a  valid  substitute  there- 
for. •  A  reading  of  this  ordinance  of  1905  shows  that  this 
is  its  real  nature  and  effect.  It  embodies  and  recites  a 
verbatim  copy  of  section  1  of  Ordinance  No.  20,  and  pro- 
ceeds to  declare  that  **the  same  is  hereby  repealed."  This 
is  followed  by  a  statement  of  the  regulations  adopted  in 
place  of  those  contained  in  the  repealed  enactment.  This 
ordinance  is  complete  in  itself.  No  reference  need  be 
made  to  Ordinance  No.  20  to  understand  its  meaning.  It 
describes  the  fire  limits,  states  the  conditions  to  be  observed 
in  the  erection  of  buildings  therein,  and  names  a  remedy 
to  be  pursued  in  the  event  of  any  violation  of  its  provi- 
sions. It  is  broad  enough  and  complete  enough  to  stand 
alone,  and,  if  it  be  otherwise  suiScient,  the  fact  that  the 
council  supposed  Ordinance  No.  20  to  be  valid  and  the 
repeal  of  some  of  its  provisions  to  be  necessary  to  the 
proper  effect  of  the  later  ordinance  is  not  a  matter  of 
material  consequence. 

III.  The  proposition  advanced  with  most  apparent 
confidence  by  counsel  for  appellant  is  that  even  if  the 
ordinances  of  1885  and  1905,  either  or  both,  be  held  to 

have   been   enacted   in   due   form,    they    are 

4.  Samb:  '  *^ 

2I^!5*,"!?!ll.      nevertheless   void   for   unreasonableness,    and 

construction :  ' 

fi^joSf^'        ^s  being  in  excess  of  the  powers  vested  in 
buUdings.  ^^^  ^j^y      -[jj^jgy  ^Yie  Code  of  1873,  section 

457,  in  force  at  the  date  of  the  earlier  ordinance,  cities 
and  towns  were  authorized  to  establish  fire  limits,  and  to 
prohibit  the  erection  therein  of  any  building  "unless  the 
outer  walls  thereof  be  made  of  brick  and  mortar  or  iron 
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and  stone  and  mortar."  By  the  Code  of  1897,  section 
711,  in  force  at  the  date  of  the  later  ordinance,  this  power 
is  somewhat  enlarged  and  authority  given  to  prohibit  within 
the  fire  limits  the  erection  of  any  building  ^^unless  the 
outer  walls  be  made  of  brick,  iron,  stone,  mortar  or  other 
noncombustible  material  with  fireproof  roofs  and  to  pro- 
vide for  the  removal  of  any  structure  erected  contrary  to 
such  prohibition."  It  will  be  observed  that  the  section 
quoted  from  the  Code  of  1873  authorized  the  city  to  pro- 
hibit the  erection  of  any  building  unless  the  "outer  walls" 
are  made  of  certain  designated  materials,  and  makes  no 
express  reference  to  the  roof  of  such  building,  and  it  is 
urged  that,  insofar  at  least  as  the  ordinance  of  1885  pre- 
scribes that  roofs  of  buildings  within  the  fire  limits  shall 
be  composed  of  slate,  iron,  stone  or  some  metallic  sub- 
stance, it  was  unauthorized.  Were  it  necessary  to  decide 
that  question  here  it  would  be  at  least  open  to  argument 
whether,  without  undue  violence  of  construction,  we  might 
properly  hold  that  the  power  to  regulate  the  construction 
of  roofs  was  impliedly  granted  by  this  statute,  but  the 
point  is  not  vital  to  the  present  case,  and  for  the  purposes 
of  the  argument  we  may  concede  that,  insofar  as  the  ordi- 
nance of  1885  attempted  to  control  the  construction  of 
roofs,  it  was  ineflFective.  But  that  objection  is  not  fatal 
to  other  provisions  of  the  ordinance  to  which  we  shall 
hereinafter  more  specifically  refer.  Assuming,  then,  that 
the  Code  of  1873  conferred  no  authority  upon  the  city  to 
prescribe  the  kind  of  roofs  to  be  erected  within  fire  limits, 
that  point  can  not  be  made  against  the  ordinance  of  1905 
enacted  under  the  authority  of  the  Code  of  1897. 

We  are  met  here,  however,  by  the  further  objection 
that  granting  the  authority  to  the  Legislature  upon  the 
subject  this  latter  ordinance  enlarges  upon  the  statute  and 
goes  beyond  the  power  so  conferred  in  that,  instead  of  a 
simple  requirement  for  fireproof  roofs,  it  assumes  to  re- 
quire roofs  to  be  made   of  specifically  named  materials, 
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''iron^  stone,  brick  and  mortar  or  other  noncombustible  ma- 
terials.'' This  it  is  said  excludes  the  idea  of  a  roof  made 
of  lumber  overlaid  with  fireproof  covering,  and  compels 
the  builder  to  construct  it  throughout  of  "iron,  stone,  brick 
and  mortar  or  other  noncombustible  material,"  a  thing 
which  is  never  done,  and  is  wholly  impracticable  in  towns 
and  cities  of  the  size  of  Storm  Lake.  We  do  not  so  read 
or  interpret  the  ordinance.  The  word  "roof"  may,  of 
course,  be  given  the  comprehensive  meaning  suggested  by 
counsel  and  made  to  include,  not  only  the  covering  which 
is  exposed  to  the  elements  from  without,  but  also  the 
rafters  or  beams  which  support  it  and  the  inner  cover- 
ing or  sheeting  over  which  it  is  spread.  But  such  is  not 
its  universal,  nor  even  its  most  ordinary,  signification.  If 
we  hear  one  speak  of  a  "tin  roof,"  a  "slate  roof,"  a  "tile 
roof,"  or  "iron  roof,"  it  does  not  convey  to  our  minds  a 
roof  composed  in  all  its  parts  of  tin,  slate,  tile,  or  iron, 
but  a  roof  the  outside  or  exposed  surface  of  which  is 
composed  of  the  material  mentioned,  and  this  in  our 
judgment  is  the  effect  to  be  given  to  the  ordinance.  The 
term  "fireproof"  is  to  be  reasonably  construed,  and  means 
one  that  can  be  reasonably  depended  upon  to  resist  the 
action  of  ordinary  fires.  Chimene  v.  Baker,  32  Tex.  Civ. 
App.  620  (75  S.  W.  330). 

Nor  is  there  any  excess  of  municipal  power  in  speci- 
fying certain  materials  to  be  used  in  constructing  roofs, 
for  the  same  clause  includes  "other  noncombustible  mate- 
rial," leaving  the  builder  to  his  choice  so  long 
ing  regnia-        as  the  material  selected  may  fairly  be  con- 

tions:  power  •/  •/ 

of  muni-  sidcrcd  noncombustible.     The  plaintiff  makes 

no  claim  that  the  roof  in  controversy  is  of 
that  character,  and  if,  as  we  are  disposed  to  hold,  the  or- 
dinance of  1905  is  a  valid  enactment,  the  city  had  .  the 
right  to  object  to  its  construction  and  to  adopt  suitable 
measures  to  make  its  objection  effectual. 

Betuming  now  to  the  original  Ordinance  'No,  41  and 
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eliminating  as  invalid  so  much  thereof  as  assumes  to  pre- 
scribe regulations   as   to   the  roofs  of  buildings,   we  have 

left  therein  a  provision  that  the  outer  walls 
of  buildings  erected  within  the  fire  limits 
must  be  of  iron,  stone,  brick,  or  other  noncombustible  ma- 
terial. Thus  far  the  ordinance  follows  the  language  of 
the  statute  and  then  proceeds  to  say  that  such  walls,  if  of 
iron,  must  be  self-supporting,  and,  if  of  brick  or  stone, 
must  be  at  least  eight  inches  in  thickness.  These  provi- 
sions come  fairly  within  the  general  terms  of  the  power 
given  by  the  statute,  and  do  not  appear  to  be  unreasonable 
or  oppressive. 

We  must  then  determine  whether  an  outer  frame  of 
timber  or  posts  or  studding  upon  which  is  nailed  a  sheath- 
ing of   corrugated   iron   is   a   "self-supporting   iron"   wall 

within  the  meaning  of  the  ordinance.     To 
building  so  hold  would  be  to  perpetrate  a  mere  play 

requirements:  .  i  i 

self  support-      upou   words.      With    as   much   reason   could 

ing  walls.  ^  ^  ^ 

the  builder  inclose  his  building  with  canvas 
nailed  to  the  framework,  and  insist  that  such  canvas  con- 
stitutes  a  "self-supporting"  outer  wall.  To  give  the  regu- 
lation such  construction  is  to  rob  it  of  all  practical  use 
or  value.  Under  it  a  person  could  erect  the  veriest  fire- 
trap  in  the  center  of  the  most  closely  built  business  section 
of  the  city,  and  by  hanging  upon  its  combustible  frame  a 
thin  skin  of  iron,  offering  little,  if  any,  practical  resistance 
to  the  spread  of  flames,  successfully  oppose  any  effort  to 
prevent  the  consummation  of  his  purpose.  It  is  very  cer- 
tain that  no  such  ineffectual  regulation  was  intended  by 
the  council,  and  the  courts  will  not  indulge  in  any  strained 
interpretation  of  the  language  of  the  ordinance  to  render 
it  abortive.  As  we  have  said  of  the  roof  of  appellant's 
lumber  shed  so  we  must  say  of  its  walls — they  do  not  con- 
form to  the  prescribed  regulations — and  the  conclusion  of 
the  trial  court  that  no  sufficient  showing  for  an  injunc- 
tion was  made  must  be  sustained. 
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It  should  perhaps  be  noted  that  the  provision  of  the 
ordinance  requiring  the  builder  to  obtain  a  permit  from 
the  mayor  before  entering  upon   the   improvement   is   as- 
sailed as  unreasonable,  and  as  also  beins:  an 

8.  Samb: 

ordinances:        attempt  to  delegate  to  the  mayor  the  legis- 
neas:  deiega-      lativo  power  of  the  council.     It  appears  to 

tion  of  power.  -^  ■*^* 

US  to  be  a  mere  matter  of  administration 
against  which  no  valid  objection  can  be  raised.  When  an 
ordinance  of  this  kind  has  been  passed,  some  officer  must 
be  empowered  to  attend  to  its  enforcement.  It  is  for  the 
protection  of  the  builder  as  well  as  the  public  that  his 
plans  be  examined  and  approved  in  advance,  and  the  nam- 
ing of  the  mayor  as  the  proper  officer  for  that  purpose  and 
authorizing  him  when  satisfied  that  the  proposed  structure 
conforms  to  the  ordinance  to  issue  a  permit  therefor  is  an 
appropriate,  if  not  necessary,  method  of  securing  proper 
observance  of  its  provisions. 

The  ordinance  is  not  one  which  as  counsel  say  seeks 
to  "tear  down  and  destroy."  The  appellant's  lumber  yard 
at  this  place  antedates  all  the  ordinances  in  question,  and 
the  city  is  asserting  no  right  to  interfere  therein.  It  did 
have  the  right  to  say  to  the  appellant  by  its  ordinance  that 
no  further  building  or  structure  should  be  erected  at  that 
place  except  in  conformity  witit  the  specified  regulations, 
and  it  was  equally  within  its  authority  to  provide  appro- 
priate measures  to  enforce  them.  In  such  matters  public 
rights  and  public  safety  are  of  first  consideration,  and 
individual  rights  must  be  exercised  in  subordination 
thereto. 

The  decree  of  the  district  court  was  right,  and  it  is 
afirmed. 
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JoBiAH  Dudley^  Appellee,  v.  Luella  M.  Dudley,  Appel- 
lant. 

Marriage  and  divorce:  statutes:  remarriage:  modification  of 
DECREE.  Statutes  relating  to  divorce  and  remarriage  have  no 
extra-territorial  effect:  So  that  where  one  divorced  in  this  State 
was  remarried  in  a  foreign  State  within  the  time  prohibited  by 
our  statute  for  remarriage,  and  subsequently  returned  to  this 
state  to  live,  the  remarriage  in  the  foreign  state  being  valid 
there  was  also  valid  here,  and  was  not  ground  for  modifica- 
tion of  the  decree  of  divorce,  as  in  violation  of  law  or  against 
good  morals  or  public  policy. 

Appeal  from  Oreene  District  Court. — Hon.  F.  M.  Powebs, 

Judge. 

Satueday,  April  8,  1911. 

Application  for  modification  of  a  decree  of  divorce 
regarding  the  custody  of  a  minor  child.  The  trial  court 
granted  the  relief  asked,  and  defendant  appeals.    Reversed. 

Faville  &  Whitney  and  Wilson,  &  Albert,  for  appel- 
lant. 

Howard  &  Howard,  for  appellee. 

Deemee,  J. — ^By  a  decree  entered  January  1,  1909, 
the  parties  to  this  action  were  divorced.  By  that  decree 
the  following  order  was  made  as  to  the  custody  of  their 
minor  child,  a  boy  six  years  of  age: 

That  the  said  child  shall  remain  in  the  care,  custody, 
and  control  of  the  defendant,  the  mother,  until  the  Ist 
day  of  June,  A.  D.  1909 ;  that  the  child  then  may  be  taken 
by  the  plaintiff,   the  father,   into   his  care,   custody,   and 
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control  for  a  period  of  six  months  from  that  date;  and 
then  that  the  defendant^  the  mother,  may  take  him  into 
her  care^  custody,  and  control  for  the  succeeding  six 
months,  and  that  this  order  and  judgment  and  finding  shall 
then  apply  as  to  the  custody  of  said  child,  the  plaintiff 
and  defendant,  the  father  and  the  mother  of  said  child, 
alternating  in  each  six  months,  the  plaintiff's  six  months 
commencing  on  the  1st  day  of  June  of  each  year,  and  the 
defendant's  on  the  1st  day  of  December  of  each  year,  and 
to  continue  until  the  child  is  fourteen  years  of  age,  when 
as  under  the  law  he  will  haye  the  right  to  select  his  own 
guardian. 

On  August  23,  1909,  plaintiff,  the  father,  filed  an 
application  for  the  modification  of  this  part  of  the  decree, 
asking  that  the  court  give  him  the  absolute  care  and  cus- 
tody of  the  child.  This  was  answered  by  defendant,  and 
on  the  issues  joined  the  original  decree  was  modified  as 
prayed.     Defendant   appeals. 

The  only  allegations  showing  change  of  conditions 
and  reasons  for  the  modification  asked  were  in  this  lan- 
guage: 

That  during  the  larger  portion  of  the  time  said  child 
was  subjected  to  the  control  of  the  defendant  prior  to 
June  1,  1909,  said  child  was  not  with  the  defendant,  but 
that  the  defendant  left  said  child  with  her  mother,  the 
grandmother  of  said  child,  and  the  defendant  removed 
some  considerable  distance  from  the  place  where  said  child 
was  kept.  That  by  the  terms  of  said  decree  there  was  no 
provision  made  authorizing  the  plaintiff  or  defendant,  or 
either  of  them,  to  again  remarry  within  one  year,  and 
that  therefore,  by  the  provisions  of  the  statute  in  such 
cases  made  and  provided,  the  plaintiff  and  defendant  were 
each  enjoined  and  prohibited  from  marrying  within  one 
year  from  the  date  of  the  entry  of  said  decree.  That  con- 
trary to  and  in  violation  of  the  terms  of  said  decree  and 
the  provisions  of  the  statutes  of  Iowa,  and  for  the  pur- 
pose of  evading  the  criminal  statutes  of  the  state  of  Iowa, 
the  defendant  temporarily  left  the  state  of  Iowa,  and  went 
to  the  state  of  Nebraska,  as  plaintiff  is  informed  and  be- 
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lieves  and  alleges  the  fact  to  be,  and  was  there  married 
to  one  Roy  Mullen  on  or  about  tlie  18th  day  of  May,  1909. 
That  said  defendant  and  the  said  Mullen  returned  imme- 
diately to  the  state  of  Iowa,  and  took  up  their  residence 
an4  cohabited  together  as  husband  and  wife  on  a  farm  in 
Buena  Vista  county,  Iowa,  and  are  now  residing  within 
said  Buena  Vista  county,  Iowa,  and  cohabiting  together 
as  husband  and  wife.  That,  for  the  purpose  of  concealing 
from  this  court  and  the  plaintiff  the  fact  as  to  said  mar- 
riage, the  said  defendant  has  enjoined  and  cautioned  the 
said  minor  child  not  to  divulge  to  this  plaintiff  the  fact 
as  to  said  marriage,  and  that  plaintiff  would  have  been 
ignorant  of  such  fact  had  he  not  been  advised  of  said  fact 
by  parties  in  Buena  Vista  county,  Iowa,  having  knowledge 
thereof.  .  .  .  That  plaintiff  is  earning  good  wages,  and 
amply  able  and  willing  to  support  and  well  provide  for 
said  minor.  That  the  defendant  has  no  property  or  means 
of  support  except  such  support  as  she  will  receive  from  her 
said  husband,  who,  as  plaintiff  is  informed,  possesses  little 
or  no  property,  and  that  said  child  will  therefore  be  cast 
upon  his  said  stepfather  for  his  support  even  if  he  should 
reside  with  his  said  mother,  the  defendant. 

Plaintiff  further  pleaded  a  statute  of  Nebraska  with 
reference  to  the  remarriage  of  divorced  parties,  reading 
as  follows: 

It  shall  be  unlawful  for  any  person  who  shall  obtain 
a  decree  of  divorce  to  marry  again  during  the  time  allowed 
by  law  for  commencing  proceedings  in  error  or  by  appeal 
for  the  reversal  of  said  decree.  And  in  case  such  proceed- 
ings shall  be  instituted  it  shall  be  unlawful  for  defendant 
in  error,  or  appellee,  to  marry  again  during  the  pendency 
of  such  proceedings,  and  a  violation  of  this  act  shall  sub- 
ject the  party  violating  it  to  the  penalties  as  in  other  cases 
of  bigamy. 

Violation  of  the  terms  of  this  statute  are  also  relied 
upon.  Something  is  said  in  argument  about  the  court 
reserving  power  of  modification  of  the  decree  as  to  the 
custody  of  the  child  in  the  original  decree  itself,  and  claim 
is   also  made   that   defendant  has   used   profane  language 
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in  the  presence  of  the  child  and  is  an  unfit  person  to  have 
its  custody.  But  there  is  nothing  in  either  of  these  con- 
tentions. The  original  decree  made  no  Reservation  save 
as  the  statute  itself  provides  for  a  modification,  and  there 
is  no  pleading  to  support  the  charge  that  the  defendant  is 
an  unfit  person  to  have  the  custody  of  the  infant.  Even 
if  there  had  been  such  a  charge,  there  is  no  testimony  that 
defendant's  habits  have  changed  in  any  respect  since  the 
original  decree  was  entered.  The  sole  ground  for  the 
modification  of  the  decree  is  the  claim  that  the  defendant 
violated  both  the  law  of  this  state  and  that  of  Nebraska 
in  marrying  one  Mullen  in  the  state  of  Nebraska  on  the 
18th  day  of  May,  1909,  and  in  living  with  him  as  her 
husband  in  this  state  since  that  time.  If  such  violation  of 
law  is  shown,  it  might  be  ground  for  modifying  the  orig- 
inal decree.  Such  statutes  as  the  one  existing  in  this  state 
or  the  one  copied  from  the  Nebraska  statutes  have  no 
extraterritorial  effect.  The  original  decree  was  passed  in 
this  state  where  the  parties  were  domiciled.  Defendant 
on  the  advice  of  an  attorney  went  to  Nebraska  and  there 
married  Mullen,  and  soon  returned  to  this  state,  where 
she  has  since  lived  with  him  as  his  wife.  This  act  was 
not  in  violation  of  our  law,  as  it  took  place  in  Nebraska. 
It  was  not  in  violation  of  the  Nebraska  statute  for  the 
reason  that  no  decree  was  entered  in  that  state  forbidding 
the  marriage.  The  marriage  was  good  in  Nebraska  where 
consummated,  and,  being  valid  there,  was  valid  when  the 
parties  returned  to  this  state.  These  are  familiar  doc- 
trines sustained  by  the  great  weight  of  authority.  See 
Com.  V.  Graham,  157  Mass.  73  (31 -N.  E.  706,  16  L.  R 
A.  678,  34  Am.  St.  Rep.  255)  ;  Thorp  v.  Thorp,  90  N.  Y. 
602  (43  Am.  Rep.  189)  ;  Ex  parte  Chace,  26  R.  I.  357 
(58  Atl.  978,  69  L.  R.  A.  493)  ;  Norman  v.  Norman,  121 
Cal.  620  (54  Pac.  143,  42  L.  R.  A.  343,  66  Am.  St. 
Rep.  74)  ;  Canale  v.  People,  177  111.  219  (52  N.  E.  310)  ; 

Medway  v.   Medhan,   16   Mass.    157    (8   Am,   Dec.    131) ; 
Vol.  151  I  A. — 10. 
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Gibson  v.  Oibson,  24  Neb.  394  (89  N.  W.  450).  The 
exceptions  to  this  rule  are  pointed  out  in  Com,  v.  Lane, 
113  Mass.  458  (18  Am.  Hep.  509)  ;  but  none  of  these 
exceptions  apply  to  this  case.  See;  also,  Hutchins  v. 
Kimmell,  31  Mich.  126  (18  Am.  Rep.  164) ;  Van  Voorhis 
V.  Brutnalh  86  N.  Y.  18  (40  Am.  Rep.  505).  So  that 
defendant  was  not  guilty  of  any  violation  of  law.  There 
is  nothing  in  the  record  to  show  that  Mullen  is  an  improper 
person  to  have  such  custody  and  care  of  the  child  as  he 
acquired  by  virtue  of  his  marriage  to  the  defendant  And 
defendant's  remarriage,  under  the  circumstances  shown, 
does  not  constitute  such  a  breach  of  good  morals  or  of 
public  policy  as  to  brand  her  with  unfitness  for  the  cus- 
tody of  her  child. 

No  valid  reason  is  shown  for  modifying  the  decree, 
and  the  order  of  the  trial  court  upon  the  application  must 
be,  and  it  is,  reversed. 


Is  THE  MaTTKB  of  THE  ESTATB  OF  HeNBT  BaUMHOVEB, 

Deceased. 

Estates  of  decedents:  claims:  limitations:  evidence.  An  ad- 
X  ministrator  is  not  necessarily  bound  to  plead  the  statute  of  limi- 
tations against  a  claim,  which  he  believes  to  be  just.  In  this 
action  the  claims  of  relatives  for  services  rendered  deceased  af- 
ter they  had  obtained  their  majority  are  held  under  the  evidence 
to  have  been  properly  allowed  by  the  administrator. 

Same:     evidence:    transactions  with  a  decedent.     The  testimony 

2  of  the  administrator  of  his  father's  estate,  regarding  a  conversa- 
tion with  his  father  on  the  subject  of  certain  claims  against  the 
estate,  when  offered  and  received  in  evidence  as  bearing  upon 
the  good  faith  of  the  administrator  in  allowing  the  claims  was 
competent;  and  not  within  the  prohibition  of  section  4604  of  the 
code. 

Same:     appeal:    trial  de  novo.     An  issue  of  fact  involving  final 

3  settlement  of  an  estate  is  not  triable  df  novo  on  appeal. 
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Appeal  from  Carroll  District  Court, — ^Hon.  Z.  A.  Chuboh, 

Judge. 

Satubday,  Apbil  8y  1911. 

■ 

OoNTBOVEBSY  over  the  final  report  of  administrators. 
The  objections  filed  thereto  were  overruled  by  the  trial 
courts  and  the  objectors  have  appealed.     Affirmed. 

Oeorge  W.  Bowen,  for  appellants. 

Chas.  C.  Helmsr,  for  appellees. 

Evans,  J. — ^Henry  Baumhover  died  in  June^  1904, 
and  left  surviving  him  a  widow  and  several  children.  Two 
of  the  sons,  Herman  and  Lambert,  were  appointed  admin- 
istrators of  his  estate.  The  estate  was  kept  open  for  four 
or  five  years.  The  administrators  in  the  meantime  op- 
erated a  certain  mill  property  which  was  operated  by  the 
deceased  in  his  lifetime.  No  criticism  is  made  of  their 
general  administration  of  the  estate,  but  complaint  is  di- 
rected toward  certain  claims  which  were  filed  against  the 
estate,  and  which  were  approved  and  paid  by  the  adminis- 
trators. The  claim  is  that  all  such  claims  were  'illegal 
and  unjust  and  barred  by  the  statute  of  limitations.** 
Assuming  for  the  purpose  of  our  consideration  that  the 
statute  of  limitations  could  have,  been  pleaded  successfully 
as  against  each  of  them,  such  fact  of  itself  is  not  sufficient 
to  sustain  the  objections.  Such  fact  is  sufficient  to  invite 
the  scrutiny  of  the  court  to  the  conduct  of  the  defendants. 
But  the  ultimate  question  at  this  point  is  whether  the  de 
fendants  acted  without  fraud  or  collusion  and  in  good 
faith. 

The  rule  in  this  state  is  that  an  administrator  is  not 
necessarily  bound  to  interpose  the  plea  of  the  statute  of 
limitations  against  a  claim  which  he  believes  to  be  justly 
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due  from  the  estate.     Trimble  v.  Marshall,  66  lo^a^  233; 

Welch  V.  McOrath,  59  Iowa,  519.  This 
decedents:  Tule  obtalns  in  many  other  states,  whereas 
limitations:        still   others   foUow   the   converse    rule.      See 

evidence. 

the  cases  collated  in  18  Cyc.  425.  The  case 
'before  us  furnishes  a  marked  illustration  of  the  reason- 
ableness of  the  rule  obtaining  here. 

The  claims  referred  to  were  allowed  in  favor  of  two 
sisters  and  a  brother  and  of  one  Bauer,  a  stepson  of  the 
deceased,  for  services  rendered  by  the  claimants  to  the 
deceased  after  they  had  obtained  their  majority.  There 
was  also  an  allowance  of  $450  to  the  stepson  Bauer  as 
money  received  in  trust  by  the  deceased  for  his  stepson 
from  the  estate  of  an  uncle  many  years  before.  The  facts 
in  relation  to  these  claims  were  personally  known  to  the 
administrators,  and  they  believed  them  to  be  just.  Shortly 
before  his  death  the  deceased  father  had  asked  Herman 
to  see  that  these  amounts  were  paid.  The  personal  in- 
terest of  each  administrator  was  adverse  to  the  allowance. 
There  is  no  claim  of  any  collusion  or  ulterior  motive  or 
advantage  of  any  kind  to  the  administrators  in  such  pay- 
ment. The  trial  court  found  that  the  administrators  acted 
in  the  best  of  faith  in  giving  their  approval  to  the  claims, 
and  we  are  well  satisfied  with  such  finding.  Indeed,  we 
are  impressed  that  it  might  have  been  morally  wrong  to 
have  interposed  the  statute  against  some  of  these  claims. 

II.  The  administrator,  Herman,  testified  to  conver- 
sations with  his  father  on  the  subject  of  these  claims.  Ob- 
jection was  made  to  his  competency  under  the  provisions 

of  section  4604.  It  is  to  be  noted  that  the 
evidence:  allowaucc  of  the  claims  referred  to  was  not 

transactions  ,  •  i  .  i     *  i 

with  a  the    issue    under    consideration    before    the 

decedent 

court.  The  testimony  was  received  as  bear- 
ing upon  the  good  faith  of  the  administrator  in  his  ap- 
proval of  the  same.  We  do  not  think  that  the  prohibitions 
of  section  4604  have  any  application  to  the  case. 
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III.  In  their  final  report  the  administrators  asked 
an  allowance  to  themselves  of  the  statutory  percentage  on 
some  of  the  funds  which  had  passed  through  their  hands. 
3.  Same-  "^^^  amount  so  claimed  was  $449.44.     They 

tn5**'  *lso  asked  the  allowance  of  a  reasonable  at- 

dt  noto.  tomey's   fee   for   their    attorney.      Objection 

was  made  to  this  claim  on  the  ground  that  the  adminis- 
trators had  agreed  to  serve  without  compensation.  The 
trial  court  allowed  the  full  amount  claimed,  and  allowed 
an  attorney  fee  of  $50.  The  objectors  introduced  some 
testimony  in  support  of  their  objections  in  this  regard. 
We  find  it  very  meager  and  unsatisfactory.  The  case  is 
not  triable  here  de  novo.  Under  the  evidence,  we  think 
the  finding  of  the  trial  court  is  quite  conclusive  upon  us. 
We  are  impressed,  also,  with  the  reasonableness  of  the 
amount  allowed  in  view  of  the  size  of  the  estate  and  the 
length  of  time  during  which  the  administration  was  pend- 
ing. We  think  the  order  of  the  trial  court  should  in  all 
respects  be  affirmed. 


Amelia  Wilts,  Appellant,  v.  Otto  Wilts,  Fannie  Wilts, 
Henry  Wilts,  Margaret  Santon,  Lizzie  Santon, 
Lena  Santon,  Susie  Santon,  Henry  Santon. 

Wills:  SPECIFIC  devises:  exemption  from  liability  for  debts.  A 
I  devise  to  the  widow  of  a  testator  of  an  undivided  part  of  all 
his  property,  described  as  real,  personal  and  mixed,  is  not  a 
specific  devise  or  bequest,  and  the  widow  can  not  therefore  invoke 
the  rule  exacting  the  exoneration  of  specifically  devised  realty 
from  the  lien  of  testator's  debts  by  resorting  to  other  property. 

payment  of  debts:  equitable  application  of  real  estate. 
In  the  absence  of  a  statute  or  provisions  of  the  will  directing 
otherwise  a  decedent's  property  should  be  applied  to  the  pay- 
ment of  his  debts  in  the  following  order':  First,  the  unexcmpted 
personalty,  except  specific  bequests;  second,  the  realty  appro- 
priated by  the  will  for  their  payment;  third,  the  real  estate  de- 
scended;  fourth,  real  estate  specifically  devised. 
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Under  this  eqaitable  rule  the  real  property  going  to  the  heirs  in  this 
ca^e  should  be  applied  to  the  payment  of  a  mortgage  covering 
the  devised  real  estate  before  resorting  to  the  realty  devised  to 
the  widow. 

Appeal  from  Hardin  District  Court, — ^Hon.  C.  E. 

Albbook,  Judge. 

Satubday,  Apbil  8,  1911. 

Suit  for  the  construction  of  the  will  of  John  Wilts, 
deceased,  wherein  the  widow  claims  one-third  of  the  real 
estate  after  certain  mortgages  have  been  released.  From 
a  decree  construing  the  will  otherwise,  she  appeals.  Re- 
versed, 

Herbert  A.  Huff  and  Ward  &  WiUiams,  for  appellant 

Lundy  &  Wood  and  Chas.  A.  Rogers,  for  appellees. 

Ladd^  J. — John  Wilts  died  testate  September  6,  1908, 
seised  of  nearly  a  thousand  acres  of  land  and  survived  by 
his  widow,  Amelia  Wilts,  two  sons.  Otto  and  Henry  Wilts, 
and  the  four  children  of  a  daughter,  Vipke  Santon.  He 
left  a  will,  executed  December  8,  1904,  in  the  first  clause 
of  which  he  directed  "that  all  my  just  debts  and  funeral 
expenses  shall  by  my  executor  hereafter  named  be  paid 
out  of  my  estate  as  soon  after  my  decease  as  shall  by  him 
be  found  convenient."     The  second  clause  was  as  follows: 

It  is  my  will  and  I  do  hereby  devise  and  bequeath 
to  my  beloved  wife,  Amelia  Wilts,  now  living  with  me,  one 
third  of  all  my  property,  both  real,  personal,  and  mixed, 
of  which  I  shall  die  seised  and  possessed  or  to  which  I 
shall  be  entitled  at  the  time  of  my  decease,  she  to  have 
and  to  hold  the  same  as  her  own,  for  her  own  use,  benefit 
and  behoof  forever.  And  I  do  hereby  revoke  a  certain 
antenuptial  contract  made  and  entered  into  by  my  said 
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wife,  and  myself ,  before  our  marriage^  on  the  2l8t  day  of 
June^  1895,  and  recorded  in  the  office  of  the  recorder  of 
deeds,  in  and  for  the  county  of  Hardin  and  state  of  Iowa, 
in  Book  140  of  Deeds  on  page  No.  442,  it  being  now  my 
desire,  for  the  benefit  of  my  said  wife,  to  relinquish  all 
benefit  upon  me  conferred  by  the  said  antenuptial  con- 
tract, and  to  hold  the  same  null  and  void  for  her  benefit 
as  my  wife. 

By  the  terms  of  the  antenuptial  contract,  the  widow 
had  relinquished  all  right  of  dower  or  interest  in  his  prop- 
erty which  might  otherwise  accrue  to  her  upon  his  death. 
Upon  admission  of  the  will  to  probate,  the  widow  elected 
to  -take  thereunder.  The  personal  property  proved  insuffi- 
cient to  discharge  decedent's  debts,  among  which  were  cer- 
tain mortgages  on  real  estate,  and  the  controversy  is 
whether  these  should  be  paid  from  the  proceeds  of  the  land 
generally,  or  of  that  portion  which  descended  to  the  heirs. 
One  of  these  mortgages  in  the  execution  of  which  the  widow 
joined  secures  the  payment  of  $5,700,  on  which  $700  has 
been  paid,  and  the  other  the  payment  of  $1,800.  The 
district  court  directed  the  sale  of  a  quarter  section  of  land, 
and  that  out  of  the  proceeds  thereof  these  mortgages,  any 
other  outstanding  indebtedness,  and  the  costs  of  adminis- 
tration be  satisfied,  and  that  the  widow  take  one-third  of 
any  of  the  proceeds  remaining  together  with  one-third  of 
the  land  not  sold,  and  that  Otto  and  Henry  Wilts  have  two- 
ninths  thereof  each,  and  the  four  children  one-eighteenth 
each. 

L  Appellant  first  contends  that  the  devise  to  the 
widow  is  specific,  and  for  this  reason  she  is  entitled  to 
have  the  indebtedness '  satisfied  from  the  descended  prop- 
erty. The  rule  has  long  been  established 
fie  devises:        that  whorc  real  estate  has  been  specifically 

exemption  ,  ,  ,  *.  •/ 

from  liaiMiity     dcvised,    a   dcviscc,   in   the   absence   of   con- 
tor  debts.  J  ^  ' 

trary  intention  on  the  part  of  the  testator, 
is  entitled  to  have  it  exonerated  from  the  mortgage  placed 
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upon  it  by  the  testator  from  the  personal  estate,  if  ade- 
quate,  and,  if  not,  from  other  property  of  the  decedent. 
Brown  v.  Baron,  162  Mass.  56  (37  N.  E.  772,  44  Am. 
St.  Eep.  331);  In  re  Riegelman's  Estate,  174  Pa.  476 
(34  Atl.  120);  In  re  McCracken's  Estate,  29  Pa-  426. 
If,  then,  the  devise  was  specific,  the  widow  is  entitled  to 
have  other  property  of  decedent  first  resorted  to  for  the 
satisfaction  of  the  mortgages.  To  be  specific,  a  gift,  whether 
real  or  personal  property,  must  be  of  a  designated  article 
or  specific  part  of  the  testator's  estate  which  is  identified 
and  distinguishable  from  other  things  of  the  same  kind, 
which  may  be  satisfied  by  delivery  of  the  specific  thing 
or  portion.  Smith  v.  McKitterick,  51  Iowa,  548;  Evans 
V.  Hunter,  86  Iowa,  413;  Davis  v.  Close,  104  Iowa,  261. 
At  the  common  law  all  devises  of  real  estate  were 
regarded  as  specific.  "Other  devises  of  land,  whether  in 
particular  or  general  terms,  must  of  necessity  be  specific 
from  the  circumstance  that  a  man  can  devise  only  what 
he  has  at  the  time  of  devising,  .  .  .  but  it  is  quite 
different  as  to  personal  estate."  Howe  v.  Earl  of  Dart- 
mouth, 7  Ves.  Jr.  147.  A  will  was  construed  as  speaking 
from  the  date  of  its  execution,  and  so  the  lands  which 
were  intended  to  pass  thereunder  might  be  identified. 
The  result  of  a  sale  or  other  disposition  thereof  was  the 
same  as  when  an  article  of  personal  property  specifically 
bequeathed  is  adeemed — it  is  gone;  and  this  is  one  of  the 
criteria  of  specific  legacy  or  devise.  The  fact  that  a  de- 
vise of  land  was  always  specific  seems  to  have  been  the 
real  reason  for  placing  lands  devised  after  lands  descended ; 
in  fact,  in  the  class  to  be  last  charged  with  debts.  Says 
Judge  Kedfield  in  his  work  on  Wills,  vol.  2,  page  870: 
"The  most  obvious  and  the  chief  reason  why  descended 
estates  have  been  held  liable  before  devised  estates  is  that 
every  devise  of  real  estate  is  regarded  as  specific."  So 
it  was  held  that  "where  the  devise  of  the  personal  estate 
and  also  of  the  real  is  specific,  both  must  contribute  to 
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the  payment  of  debts  pro  rata/'  2  Redfield  on  Wills,  870, 
872.  Long  v.  Short,  1  P.  Wills,  403.  It  would  seem  that 
where  real  estate  is  by  statute  made  an  asset  in  the  hands 
of  the  executor  for  the  payment  of  the  testator's  debts, 
and  the  devise  of  real  estate  may  become  general,  instead 
of  specific,  the  general  bequest  of  personalty  and  a  general 
devise  of  realty  would  stand  upon  an  equal  footing,  and 
on  like  grounds  be  required  to  contribute  to  the  indebted- 
ness pro  rata.  Our  statute  provides  that  property  subse- 
quently acquired  may  be  devised  when  the  intention  of  the 
testator  is  clear  and  specific.     Section  3271,  Code. 

Here  the  language  of  the  will  leaves  no  doubt  but  that 
the  testator  intended  to  dispose  of  after-acquired  real 
estate,  and  the  evidence  fails  to  show  whether  that  left  was 
acquired  before  or  after  the  execution  of  the  will.  In 
executing  the  will,  then,  he  could  not  well  have  known 
the  real  property  in  which  he  undertook  to  dispose  of  an 
undivided  third,  and  in  such  a  case  the  reason  for  saying 
all  devises  are  specific  fails.  Necessarily  the  disposition 
of  after-acquired  land  may  be  general,  and  would  be  in 
a   case   like    this. 

The  subject  was  considered  in  Be  Estate  of  Wood- 
worths,  31  Cal.  595,  the  court,  after  quoting  a  statute 
authorizing  the  disposition  of  after-acquired  property  by 
will,  saying:  "Now,  a  will  made  under  this  provision,  by 
which  a  party  should  devise  all  the  land  of  which  he  should 
die  seised  or  possessed,  it  is  obvious,  would  have  none  of 
the  characteristics  before  stated  of  a  specific  devise.  A 
party  might  sell  and  convey  land  owned  at  the  date  of  the 
will,  and  with  the  proceeds  purchase  others,  and  repeat 
the  operation  continually,  and  those  lands,  owned  at  the 
moment  he  should  happen  to  die,  would  pass  by  the  will; 
would  take  the  place  of  those  conveyed.  Personal  and 
real  estate  would  stand  upon  the  same  footing  in  this  re- 
spect; a  devise  of  all  one's  personal,  and  all  of  one's  real 
estate  of  which  he  should  die  possessed,  would  be  equally 
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general,  and  operate  precisely  alike.  The  grounds  upon 
which  a  devise  of  real  estate  was  held  to  be  always  specific 
have  ceased  to  exist.  Judge  Bedfield  says,  with  respect 
to  the  rule  that  all  devises  of  real  estate  are  necessarily 
specific:  "But  this  only  extends  to  the  case  of  countries 
where  the  testator  can  only  dispose  by  will  of  such  real 
estate  as  he  is  seised  of  at  the  date  of  his  will,  and  not 
where^  as  by  the  recent  English  statute,  and  those  of  most 
of  the  American  states^  one  may  dispose  of  all  his  real 
estate  at  the  time  of  his  decease,  although  acquired  subse- 
quent to  the  date  of  the  will.  In  such  cases  the  residuary 
clause  in  the  will  operating  upon  subsequently  acquired 
land,  no  devise  of  real  estate  will  be  regarded  as  specific, 
unless  it  contain  a  description  of  the  estate  sufficient  to 
enable  the  devisee  to  identify  the  same." 

A  like  view  was  expressed  in  Blaney  v.  Blaney,  1 
CusL  (Mass.)  107.  In  the  will  under  construction,  the 
devise  was  of  only  a  part,  namely,  an  undivided  one-third, 
and  this  of  all  the  decedent's  property  described  as  real, 
personal,  and  mixed,  and  clearly  can  not  be  regarded  as 
either  a  specific  devise  or  bequest  For  this  reason  the 
widow  may  not  invoke  the  rule  exacting  the  exoneration 
of  specifically  devised  realty  from  the  lien  of  testator's 
debt  by  resorting  to  other  property. 

II.  It  is  contended,  however,  and  with  more  reason 
that,  inasmuch  as  the  remaining  two-thirds  of  the  estate 
was  undisposed  of  by  will,  it  should  be  resorted  to  first. 
The  rule  established   in  chancery  generally  prevails   that 

property  of  decedent  should  be  applied  to 
mcntofdebu:  the  Satisfaction  of  his  debts  in  the  foUow- 
•ppiication  of     ing  ordcr,  when  neither  statute  nor  the  will 

real  estate.  . 

prescribes  a  different  order:  (1)  The  per- 
sonal estate,  except  specific  bequests  or  such  of  it  as  is 
not  exempt  from  the  payment  of  debts;  (2)  the  real  estate 
which  is  appropriated  in  the  will  for  such  payment;  (3) 
the  real  estate  descended;   (4)   real  estate  specifically  de- 


April  1911]    Abnou)  v.  Kossuth  County,  155 

vised.  Hays  v.  Jackson,  6  Mass.  149;  In  re  Estate  of 
WoodworthSj  supra;  McCampbell  v.  McCampbell,  5  Litt. 
(Ky.)  92  (15  Am.  Dec.  48) ;  Chase  v.  Locherman,  11  Gill. 
&  J.  (Md.)  185  (36  Am.  Dec  277) ;  Stires  v.  Stires,  5 
jr.  J.  Eq.  224l  (43  Am.  Dec  626) ;  Bobards  v.  Wartham, 
17  N.  C.  173  (22  Am.  Dec.  738;  8  Williams,  Ex.  (7tli 
Am.  Ed.)  214,  216) ;  19  American  &  English  Encyclope- 
dia of  Law  (2d  Ed.)  1307,  1308 ;  Kood  on  Wills,  section 
746. 

Under  this  rule  there  can  be  no  doubt  that  resort 
should  have  been  had  to  the  payment  out  of  the  realty 
undisposed  of  by  will  for  the  satisfaction  of  decedent's 
debts,  and  by  all  the  authorities  a  mortgage  on  land  exe- 
cuted by  him  must  be  regarded  as  one  of  these.  The  court 
erred  in  not  directing  the  payment  of  the  mortgages  from 
the  proceeds  of  the  residuary  estate.     Reversed. 


Sasah  E.  Abnold  v.  Thb  Boabd  of  Supebvibobs  of 

Kossuth  County,  Appellants. 

Drainage:     statutes:    time  of  taking  effect.     The  Act   of  the 

1  Thirty-third  General  Assembly,  amendatory  of  the  drainage  laws 
and  relating  to  appeals,  provides  that  it  shall  take  effect  from 
and  after  its  publication  and  was  not  therefore  in  force  on  the 
day  of  its  publication,  but  from  and  after  that  date;  so  that  the 
amendment  was  not  applicable  to  an  appeal  taken  on  the  day 
of  its  publication. 

Same:    statutes:  retroactive  effect:  appeal:  jurisdiction.    Where, 

2  as  in  this  case,  plaintiff  appealed  from  a  drainage  proceeding 
by  notice  of  appeal  with  a  bond  in  accordance  with  the  existing 
law,  a  statute  taking  effect  the  day  after  the  filing  of  the  notice 
of  appeal  and  bond,  and  making  appellant's  failure  to  file  a  peti- 
tion in  such  case  a  waiver  of  appeal,  did  not  have  the  retroac- 
tive effect  of  depriving  the  court  of  jurisdiction  of  the  appeal 
already  taken. 
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Appeal  from  Kossuth  District  Court, — Hon.  D.  F.  Ooylb, 

Judge. 

Monday,  Apeil  10,  1911. 

Plaintiff  appealed  to  the  district  court  from  the 
action  of  the  board  of  supervisors  in  assessing  her  land  for 
the  benefits  resulting  thereto  from  the  making  of  a  drain- 
age improvement  There  was  a  motion  to  dismiss  such 
appeal  on  the  ground  that  plaintiff  had  failed  to  file  a 
petition  as  required  by  section  13,  chapter  118,  of  the 
Laws  of  the  33d  General  Assembly.  This  motion  was 
overruled,  and  the  plaintiff  was  ordered  to  file  such  peti- 
tion by  a  subsequent  date  on  penalty  of  the  dismissal  of 
her  action.  From  this  ruling  the  defendant  appeals.  Af- 
firmed. 

Harrington  &  Dickinson,  for  appellant. 

W.  B.  Qvarton  and  Archie  Hutchinson,  for  appellee. 

McClain,  J. — Chapter  118  of  the  Laws  of  the  33d 
General  Assembly  is  amendatory  to  various  sections  of  the 
Code  Supplement  relating  to  drainage  districts,  and  in 
section  13  of  that  act  is  found  the  following  provision: 
'When  an  appeal  authorized  by  this  chapter  is  taken  the 
county  auditor  shall  forthwith  make  a  transcript  of  the 
notice  of  appeal  and  appeal  bond  and  transmit  the  same  to 
the  clerk  of  the  district  court,  and  the  clerk  shall  docket 
the  same  upon  payment  by  the  appellant  of  the  docket 
fee;  and  on  or  before  the  first  day  of  the  next  succeeding 
term  of  the  district  court,  the  appellant  shall  file  a  petition 
setting  forth  the  order  or  decision  of  the  board  appealed 
from  and  his  claims  and  objections  relating  thereto;  a 
failure  to  comply  with  these  requirements  shall  be  deemed 
a  waiver  of  the  appeal  and  in  such  case  the  court  shall 
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dismiss  the  same."  In  April,  1909,  plaintiff  filed  in  the 
district  court  and  caused  to  be  properly  served  a  notice  of 
appeal  from  the  action  of  the  board  of  supervisors  in  mak- 
ing assessments  against  her  land  for  a  drainage  improve- 
ment, which  notice  specified  that  the  appeal  would  come 
on  for  a  hearing  and  determination  at  the  September  term 
of  the  court.  On  the  same  day  plaintiff  filed  the  requisite 
appeal  bond.  These  were  the  only  steps  necessary  to  be 
taken  in  instituting  an  appeal  under  the  statutes  as  they 
existed  and  were  in  force  prior  to  the  enactment  of  the 
act  of  the  Thirty-Third  General  Assembly,  above  referred 
to.  That  act  was  by  the  usual  publication  clause  "to  take 
effect  and  be  in  full  force  from  and  after  its  publication 
in"  two  named  newspapers,  and  the  Secretary  of  State 
certified  that  it  was  published  in  such  papers  on  April  19, 
1909,  the  same  day  as  that  on  which  the  notice  of  appeal 
and  bond  were  filed  in  the  district  court.  Appellant  con- 
tends, first,  that  in  contemplation  of  law  the  act  had  gone 
into  effect  when  plaintiff's  appeal  was  taken  and  its  pro- 
visions were  therefore  applicable  to  such  appeal;  and,  sec- 
ond, that,  even  though  it  had  not  taken  effect  on  the  day 
when  the  appeal  was  taken,  it  was  applicable  to  subsequent 
proceedings  on  that  appeal;  and  in  either  event  that  the 
court  erred  in  refusing  to  dismiss  the  appeal  because  plain- 
tiff had  not  filed  a  petition  before  the  first  day  of  the  term 
of  court  to  which  such  appeal  was  taken,  setting  forth 
the  decision  appealed  from  and  her  claims  and  objections 
relating  thereto. 

I.  We  think  it  clear  that  the  statute  took  effect 
"from  and  after"  the  date  of  its  publication  and  not  on 
such  date.  As  a  general  rule  in  computing  time  the  first 
I  DRAiifACE-         ^*y  ^^  excluded.     See  Code,  section  48,  par- 

^c^mW       agraph   23;   Chicago   Title  &  Trust   Co.   v. 

inff  effect.  Smyth,  94  Iowa,  401.  There  may  be  cases 
in  which  the  nature  or  language  of  a  statute  or  contract 
require  the  inclusion  of  the  date  from  and  after  which  a 
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thing  is  to  be  done,  if  the  validity  of  an  act  is  to  be  de- 
termined with  reference  to  a  period  described  as  '^from 
and  after"  a  specified  date;  but  it  seems  to  us  quite  clear 
that  where  a  statute  is  to  take  effect  ^'from  and  after"  a 
specified  date^  that  date  should  be  excluded.  This  conclu- 
sion is  supported  by  express  authority  in  other  states. 
O'Connor  v.  City  of  Fond  Du  Lac,  109  Wis.  253  (85  N. 
W.  327,  53  L.  B.  A.  831) ;  Parkinson  v.  Brandenburg, 
35  Minn.  294  (28  N.  W.  919,  59  Am.  Eep.  326). 

II.     It  may  well  be  as  contended  for  appellant  that 
the  subsequent  proceedings  in  the  case  should  be  in  accord- 
ance with  the  statute  in  force  at  the  time  such  proceed- 
ings were  taken,  although  passed  after  the 
utM:' retro-       court  had   acquired  jurisdiction  of  the   ap- 

tcdTe  effect:  :»  •»  r 

*ffiiSction  P®*^'  *^^  *^®  lower  court  evidently  enter- 
tained this  view,  for,  it  required  a  petition 
to  be  filed  by  a  date  fixed.  But  we  do  not  think  that  the 
subsequent  passage  of  a  statute  requiring  the  filing  of  a 
petition  could  deprive  the  court  of  a  jurisdiction  already 
acquired  by  proceedings  in  accordance  with  the  existing 
law  at  the  time  such  appeal  was  taken.  If  the  filing  of  a 
petition  prior  to  the  first  day  of  the  succeeding  term  was 
not  a  jurisdictional  matter,  we  certainly  would  not  be 
justified  in  overruling  the  discreiion  of  the  lower  court  in 
allowing  the  filing  of  a  petition  when  complaint  was  first 
made  of  a  failure  to  comply  with  the  provisions  of  the 
subsequent  statute.  We  can  not  see  how  the  statutory 
provision  that  a  failure  to  file  a  petition  shall  be  deemed 
a  waiver  of  the  appeal  could  be  applied  to  an  appeal  al- 
ready taken.  Certainly,  the  provision  of  the  subsequent 
statute  would  not  deprive  the  court  of  jurisdiction  in  the 
case. 

The  court  therefore  committed  no  reversible  error  in 
refusing  to  dismiss  the  appeal,  and  its  order  in  that  re- 
spect is  affirmed. 
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AMAin>A  HoLM^  Appellant,  v.  A.  P.  Holm^  Appellee. 

Divorce:  alimony:  modification  of  decree.  Where  the  children, 
the  custody  of  whom  was  awarded  to  plaintiff  in  a  divorce  pro- 
ceeding, have  since  grown  to  maturity,  and  the  inability  of  the 
defendant  to  longer  make  payments  of  alimony  adjudged  in  the 
decree  of  divorce  and  at  the  same  time  support  himself  has  been 
demonstrated,  as  in  this  case,  the  court  may  modify  the  decree 
for  alimony  and  award  a  lump  sum  in  lieu  of  monthly  payments 
as  originally  provided. 

Appeal  from  Webster  District  Court. — ^Hon.  0.  G.  Lbb, 

Judge. 

Monday,  Apsii.  10,  1911. 

Thb  opinion  states  the  nature  of  the  action  and  the 
material  facts.     Affirmed. 

Healy  &  Healy,  for  appellant 

B.  J.  Price,  for  appellee. 

Wbaveb,  J. — The  parties,  formerly  husband  and 
mfe,  were  divorced  at  the  suit  of  the  latter  in  March^ 
1905.  They  had  three  minor  children — two  daughters, 
whose  custody  was  awarded  to  the  mother,  and  one  son, 
awarded  to  the  father.  At  that  date  the  principal  item  of 
property  owned  by  the  defendant  was  a  farm  valued  at 
about  $12,000,  upon  which  there  was  an  outstanding  mort- 
gage of  $1,200.  He  was  also  owing  other  debts  to.  the 
amount  of  $1,200.  The  decree  found  plaintiff  entitled  to 
recover  the  sum  of  $1,400  contributed  by  her  to  the  pur- 
chase of  the  farm,  upon  which  this  sum,  with  interest  at 
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six  percent^  was  made  a  lien.  In  addition  thereto  plain- 
tiff was  awarded  alimony  at  $18  per  month,  which  was  to 
be  reduced  to  $13  per  month  if  the  oldest  daughter  should 
elect  to  live  with  her  father.  Attorney's  fees,  temporary 
alimony,  and  other  expenses  were  also  taxed  against  the 
defendant.  At  the  end  of  five  years  from  the  date  of  the 
divorce,  payments  had  been  made  by  the  defendant  to  the 
aggregate  amount  of  $1,056,  leaving  him  in  arrears  to  the 
plaintiff  for  allowances  made  to  her  and  interest  thereon  to 
the  amount  of  $2,259,  for  which  execution  was  issued  and 
the'  farm  sold  at  sheriff's  sale;  plaintiff  herself  being  the 
purchaser. 

Thereafter,  and  during  the  year  of  redemption,  de- 
fendant caused  the  divorce  case  to  be  redocketed,  and  filed 
an  application  therein  for  modification  of  the  decree  with 
respect  to  the  allowance  of  alimony.  As  grounds  therefor 
he  alleges,  and  the  evidence  tends  to  show,  that  since  the 
divorce  the  eldest  daughter  has  arrived  at  her  majority 
and  is  self-supporting;  the  income  from  the  farm  has  been 
and  yet  is  insufficient  to  support  the  defendant  and  pay 
the  several  sums  and  charges  against  him  in  favor  of  plain- 
tiff; that  he  has  in  fact  paid  thereon  all  he  was  able  to 
pay;  and  that  his  only  resource  for  the  procurement  of 
means  with  which  to  discharge  said  obligations  is  by  bor- 
rowing the  same  upon  first  mortgage  on  the  farm;  but 
the  existence  of  the  decree  as  originally  rendered  so  in- 
cumbers the  title  that  he  has  been  unable  to  procure  the 
necessary  loan,  and  that  without  a  modification  of  the  de- 
cree by  which  said  incumbrance  may  be  removed  he  will 
of  necessity  lose  his  land  and  be  reduced  to  poverty.  He 
therefore  asks  that  the  court  fix  some  reasonable  and 
definite  amount,  upon  payment  of  which,  once  for  all,  the 
claims  of  his  former  wife  under  said  decree  shall  be  held 
to  be  satisfied  and  discharged,  thereby  enabling  him  to 
procure  a  loan  upon  the  land  and  the  burden  of  paying 
periodical   installments  be   removed.      On  trial,   the   court 
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found  for  the  defendant  that  the  original  decree  ought  to 
be  modified^  and  to  that  end  entered  a  supplemental  de- 
cree, the  material  part  of  which  we  quote  from  the  record 
as  follows: 

It  is  therefore  considered,  ordered,  and  adjudged  by 
the  court  that  the  amount  of  unpaid  alimony  for  which 
execution  was  issued,  and  under  which  the  land  of  defend- 
ant was  sold  under  execution  in  June,  1910,  shall  not  be 
disturbed,  and  that  defendant  shall  pay  the  same  in  full 
to  plaintiff,  and  all  the  costs  of  said  execution.  It  is  fur- 
ther ordered  and  adjudged  by  the  court  that  all  payments 
provided  by  the  said  decree  from  and  after  this  date  shall 
be  canceled  and  withdrawn  from  said  decree,  and  that  in 
lieu  of  said  payments  the  said  defendant,  A.  P.  Holm, 
shall  pay  to  the  said  Amanda  Holm  the  sum  of  $2,121.60. 
It  is  further  ordered  and  adjudged  that  upon  the  payment 
to  the  said  Amanda  Holm,  by  the  defendant,  of  the 
amounts  herein  set  forth,  the  said  land  of  the  defendant 
described  in  the  original  petition  and  decree  shall  be  free 
and  clear  of  all  liens  and  incumbrances  imposed  thereon 
by  the  original  decree  and  by  this  decree  in  the  said  di- 
vorce proceedings,  being  case  No.  8,626,  as  shown  by  the 
records  in  the  office  of  the  clerk  of  the  district  court  of 
Webster  county,  Iowa.  It  is  further  ordered  and  adjudged 
that  the  defendant,  A.  P.  Holm,  shall  pay  all  the  costs 
of  this  proceeding,  together  with  attorney's  fee  for  plain- 
tiff, hereby  taxed  at  .the  sum  of  $25.  To  all  of  which 
plaintiff  excepts. 

From  this  decree  plaintiff  appeals. 

Appellant  invokes  the  rule  that  in  the  absence  of  any 
showing  of  material  change  in  the  circumstances  of  the 
parties,  the  court  is  not  authorized  to  modify  or  interfere 
with  the  decree  as  originally  entered.  Of  the  soundness 
of  this  proposition  there  can  be  no  question,  but  we  are  of 
the  opinion  that  the  record  does  disclose  a  change  of  cir- 
cumstances such  as  justifies  the  court  in  listening  to  the 
defendant's  prayer   for   relief.      The   oldest   daughter   has 

become  of  age  and  able  to  care  for  herself.     The  age  of 
Vol.  isi  Ia.— xi. 
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the  younger  daughter  is  not  mentioned,  but  she  has  evi- 
dently passed  the  period  of  helpless  infancy.  Five  years* 
experience  has  demonstrated  the  insuflSciency  of  the  de-. 
fendant's  farm  to  bear  the  double  burden  of  these  pay- 
ments and  his  own  support,  and  we  see  no  insurmountable 
objection  to  the  court's  taking  cognizance  of  the  situation 
and  making  an  equitable  adjustment  of  property  rights. 
It  is  certainly  to  be  desired  that  this  man  and  woman, 
whose  matrimonial  relations  have  been  dissolved,  whose 
hearts  have  become  estranged,  and  whose  lives  and  interests 
have  been  separated,  should  not  continue  under  a  bondage 
of  financial  obligation  which  grows  yearly  more  irritating 
to  both.  The  plan  adopted  by  the  trial  court,  by  which 
the  plaintiff's  claim  shall  be  assessed  at  a  single  lump  sum, 
equitably  adjusted  to  the  amount  of  the  estate  and  defend- 
ant's ability  to  pay,  is  certainly  not  an  unreasonable  solu- 
tion of  the  trouble.  Indeed,  the  only  question  which  seems 
to  us  open  to  difference  of  opinion  is  as  to  the  amount 
which  plaintiff  ought  to  receive.  As  we  have  already  noted, 
the  trial  court  by  its  supplemental  decree  permits  the  ac- 
cumulations upon  the  original  decree  up  to  the  date  of  the 
execution  on  which  the  land  was  sold  to  stand  undisturbed, 
and  to  this  is  added  the  further  sum  of  $2,121.60.  '  While 
we  are  not  informed  of  the  method  adopted  in  making 
this  computation,  we  think,  after  due  deliberation,  that 
from  any  reasonable  standpoint,  considering  the  payments 
already  made,  the  amount  secured  by  the  sale  of  the  land, 
and  with  due  regard  to  defendant's  ability  to  pay,  the 
additional  amount  granted  is  quite  as  liberal  as  the  plain- 
tiff can  equitably  demand. 

The  decree  of  the  district  court  is  affirmed. 
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W,  V.  SiLVEEs,  Eelator,  v.  C.  W.  Veemilion,  Judge, 

Bespondent. 

Contempt:    stay  of  proceedings:   effect.    A  stay  of  contempt  pro- 

1  ceedings  for  violating  an  injunction  against  the  illegal  sale  of 
liquor  will  not  suspend  the  operation  of  the  in  junctional  decree, 
nor  affect  the  power  of  the  court  to  entertain  other  charges  cf 
contempt  alleged  to  have  been  committed  at  a  later  date. 

Intoxicating  liquors:    municipal  tax :  default  in  payment:  effect. 

2  Failure  to  pay  the  tax  imposed  by  a  city  upon  the  sale  of  in- 
toxicating liquors,  in  addition  to  the  statutory  mulct  tax,  is  such 
a  violation  of  the  law  as  deprives  one  of  the  bar  of  the  mulct 
statute. 

Certiorari  from  Wapello  District  Court. — ^Hon.  C  W. 

Vebmilion,  Judge. 

Monday,  Apbil  10,  1911. 

The  opinion  states  the  facts.     Writ  dismissed. 

Jaques  &  Jaques,  for  relator. 

W.  W.  Rankin,  for  respondent. 

Weavee,  J. — On  March  7,  1910,  the  complainant 
herein  was  adjudged  guilty  of  contempt  of  court  for  vio- 
lation of  an  injunction  previously  entered,  restraining  him 
from  the  illegal  sale  of  intoxicating  liquors.  To  obtain 
a  review  of  said  proceedings  and  judgment,  he  sued  out  a 
writ  of  certiorari  from  this  court,  and  procured  an  order 
staying  further  action  thereon  pending  hearing  and  deci- 
sion upon  the  matter  of  the  writ.  At  the  March  period 
of  the  present  term  of  this  court  that  judgment  was  affirmed 
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and  the  writ  of  certiorari  dismissed.  See  Silvers  v.  Rob- 
erts, 150  Iowa,  639.  Another  information  was  filed 
May  19,  1910,  charging  the  complainant  with  further  con- 
tempt of  the  same  injunction  in  selling  intoxicating  liquors 
unlawfully  at  a  date  or  dates  subsequent  to  the  entry  of 
the  judgment  of  conviction  above  referred  to.  On  trial 
upon  said  charge  in  the  district  court,  the  respondent  herein 
presiding,  complainant  was  again  found  guilty  and  a  fine 
assessed  against  him.  To  review  this  judgment,  a  second 
writ  of  certiorari  was  procured. 

I.  One  question  raised  by  the  complainant  is  as  to 
the  effect  of  the  certiorari  proceedings  for  review  of  the 
judgment  of  March  7,  1910,  and  the  stay  of  proceedings 
I  CowTBMFT-        granted  therein.     As  we  view  the  situation, 

iSS^dings:      ^®    *^^   coutcmpt   proceedings   are   entirely 
eflFect  distinct  and  independent.     While  the  injunc- 

tional  decree  alleged  to  have  been  violated  is  the  same, 
the  acts  of  violation  charged  are  different;  the  last  having 
been  committed  after  the  judgment  was  entered  upon  the 
one  first  complained  of.  The  stay  of  proceedings  granted 
did  no  more  than  to  suspend,  for  the  time  being,  the  enforce- 
ment  of  that  judgment  for  punishment  of  that  particular 
offense.  It  did  not  and  could  not  suspend  the  operation 
of  the  injunctional  decree,  nor  did  it  suspend  or  in  any 
maimer  affect  the  power  of  the  trial  court  to  entertain 
other  charges  of  contempt  alleged  to  have  been  committed 
at  a  later  date.  The  proposition  is  quite  too  obvious  to 
call  for  discussion  or  citation  of  authorities. 

II.  The  point  apparently  most  relied  upon  in  sup- 
port of  the  writ  is  that  failure  to  pay  the  tax  imposed  by 
the  city  on  liquor  dealers  in  addition  to  the  statutory  mulct 

tax.  as  provided  by  Code,  section  2455,  and 

a.   iNTOZICATIlfG  '  *     ,  ^'^  '  ' 

munkSpii  tax-    ^^    ^^^    ^^^^    Ordinance    introduced    in    evi- 

paimcnt!"         dcucc,  is  uot  such  a  violation  of  law  as  de- 

eflfcct.  prives   the   complainant   of   the   bar   of   the 

mulct  statute.    The  same  contention  was  made  in  the  case 
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of  Silvers  v.  Roberts,  supra,  and  Cheadle  v.  Roberts,  150 
Iowa,  639,  and  there  held  to  be  unsound.  We  are  dis- 
posed to  adhere  to  the  rule  applied  in  these  precedents, 
and  it  necessarily  governs  this  case.  The  reasons  for  it 
are  sufficiently  discussed  in  the  opinion  referred  to.  It 
follows  that  as  the  failure  of  complainant  to  pay  the  tax 
imposed  by  the  city  is  conceded,  he  can  not  avail  himself 
of  the  bar  of  the  statute,  and  the  trial  court  was  right  in 
holding  him  guilty  of  contempt.  The  case  of  City  v. 
Hodge,  112  Iowa,  430,  called  to  our  attention  by  counsel, 
simply  holds  that  the  bond  required  by  the  statute  was  not 
intended  to  secure  the  payment  of  the  tax  imposed  by  the 
city.  Neither  that  holding  nor  the  reasoning  on  which 
it  is  grounded  is  inconsistent  with  the  views  we  here  ex- 
press. 

We  may  also  add  that  the  attempt  of  the  city  council 
to  relieve  complainant  from  the  effect  of  his  noncompliance 
with  the  law  by  subsequently  passing  a  resolution,  "waiv- 
ing the  forfeiture  of  the  consent  of  the  city  on  condition 
that  he  thereafter  pay  the  stipulated  sum  monthly  so  long 
as  he  continues  to  sell  liquor  at  retail,"  is  not  a  material 
consideration.  Possibly,  though  we  do  not  decide,  the 
council  could  by  such  resolution  surrender  the  city's  right 
to  the  delinquent  tax,  but  it  was  very  clearly  beyond  its 
power  to  make  legal  and  innocent  an  act  which  the  statute 
expressly  declares  to  be  unlawful. 

The  conclusions  already  announced  render  it  unnec- 
essary to  dwell  upon  other  propositions  discussed  by  coun- 
cil. Some  questions  of  practice  have  been  raised,  but  we 
find  nothing  in  which  the  court  exceeded  its  powers  or 
abused  the  discretion  with  which  it  was  vested. 

The  judgment  below  must  be  sustained,  and  the  writ 
of  certiorari  is  therefore  dismissed. 
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IsAAO  S.  Andrews,. Appellee,  v.  The  Chicago,  Rook  Is- 
ULKD  &  Pacific  Railway  Company,  Appellant 

New  trial:  discretion.  The  appellate  court  is  reluctant  to  interfere 
with  the  discretion  of  the  trial  court  in  granting  a  new  trial. 
In  this  case  the  court's  order  granting  plaintiff  a  new  trial  after 
judgment  for  the  defendant,  because  of  the  inadvertent  use  of 
the  word  "plaintiff"  in  lieu  of  the  word  "defendant"  in  one  of 
its  instructions  relating  to  the  proximate  cause  of  the  damage 
claimed,  and  because  .there  was  little  or  no  evidence  to  support 
a  portion  of  the  instruction,  is  upheld;  even  though  a  contrary 
conclusion  would  have  'been  sustained. 

Appeal  from  Cass  District  Court. — Hon.  A.  B.  Thoenell, 

Judge. 

Monday,  Apeil  10,  1911. 

Action  for  damages  to  crops  resulting  from  a  flood. 
The  claim  of  the  plaintiff  was  that  the  flood  was  caused 
by  the  diversion  of  water  by  the  act  of  the  defendant  com- 
pany. Such  alleged  act  consisted  in  cutting  the  banks  of 
one  ditch,  and  thereby  diverting  the  water  from  one  cul- 
vert to'  another.  There  was  a  trial  to  a  jury  and  a  ver- 
dict for  the  defendant.  Upon  motion  of  the  plaintiff,  a 
new  trial  was  granted,  and  the  defendant  appeals.  Af- 
firmed. 

» 

Carroll  Wright,  J.  L.  Parrish  and  /.  B.  Bockafellow, 
for  appellant. 

H.  F.  Andrews  and  E.  E.  Willardj  for  appellee. 

Evans,  J. — Appellant  urges  that  the  new  trial  should 
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not  have  been  granted,  because  no  proper  ground  therefor 
was  shown.  It  is  urged  that  the  evidence  supported  the 
verdict  and  that  the  record  was  free  from  error. 

The  principal  grounds  urged  in  support  of  the  ruling 
of  the  trial  court  are  that  the  verdict  was  against  the 
weight  of  the  evidence  and  that  the  trial  court  erred  in 
instruction  No.  9.  We  have  repeatedly  announced  our 
reluctance  to  interfere  with  the  discretion  vested  in  the 
trial  court  in  the  granting  of  a  new  trial.  The  trial  court 
did  not  announce  the  ground  upon  which  the  new  trial 
was  granted.  The  grounds  upon  which  such  order  may 
be  supported  are  not  very  prominent  in  this  record.  As  to 
the  weight  of  the  evidence,  we  could  readily  have  sup- 
ported a  ruling  of  the  court  sustaining  the  verdict  in  this 
respect.  The  burden  was  upon  the  plaintiff,  and  the  evi- 
dence in  his  behalf  is  not  so  persuasive  as  to  fairly  im- 
peach the  verdict  upon  that  ground  alone. 

We  find,  however,  that  in  instruction  No.  9  the  trial 
court  inadvertently  used  the  word  "plaintiff"  in  lieu  of  the 
word  'defendant."  The  effect  of  the  instruction  in  this 
form  was  to  assume  that  the  plaintiff  had  cut  a  certain 
bank,  whereas  the  claim  of  the  plaintiff  was  that  the  de- 
fendant had  cut  such  bank.  That  the  use  of  the  word 
"plaintiff"  in  such  a  connection  was  a  mere  oversight 
would  be  manifest  to  a  person  of  professional  experience. 
Whether  it  might  not  have  been  to  some  extent  misleading 
to  a  jury  is  not  so  clear.  The  instruction  under  considera- 
tion dealt  with  the  question  of  proximate  cause.  The  jury 
could  not  have  got  a  proper  understanding  of  such  ques- 
tion from  such  instruction  as  written.  It  could  do  so  only 
by  discovering  the  error  and  recognizing  it  as  an  inad- 
vertence. 

We  are  not  free  from  doubt,  also,  but  that  the  in- 
struction contained  another  slight  error,  in  permitting  the 
jury  to  find  that  the  flood  may  have  been  caused  by  an 
overflow  of  the  "west  bank  of  said  ditch  south  of  the  de- 
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fendant's  railroad."  There  was  no  evidence  in  the  ease  to 
serve  as  a  basis  for  this  suggestion*  We  are  impressed  that 
the  suggestion  was  within  the  range  of  fair  argument  on 
the  part  of  the  defendant,  but  whether  the  court  was  justi- 
fied in  incorporating  it  in  its  instruction  is  not  so  clear. 
It  is  suflScient  to  say  that  the  form  of  this  instruction,  in- 
cluding the  erroneous  use  of  the  word  "plaintiff,"  furnished 
a  sufficient  basis  for  the  exercise  of  the  court's  discretion 
in  the  granting  of  a  new  trial;  and  this  is  so,  even  though 
we  could  have  sustained  the  trial  court  in  a  contrary 
conclusion. 

The  order  granting  a  new  trial  will  therefore  be  af- 
firmed. 


Massena  Savings  Bank,  Appellant,  v.  R.  A.  Gabside. 

Attachment:     evidence:    value  of  use  of  attached  property.     In 

1  this  action  the  defendant,  in  support  of  his  counterclaim  for 
damages  because  of  the  wrongful  suing  out  of  the  attachment, 
testified  to  the  value  of  the  use  of  the  property  levied  upon, 
which  was  a  livery  stock,  and  that  subsequent  to  the  attachment 
he  had  leased  substantially  the  same  property.  Held,  that  the 
rental  he  was  to  receive  was  competent  evidence  on  the  ques- 
tion of  the  value  of  the  use  of  the  property  of  which  he  was 
deprived  by  the  attachment,  and  should  have  been  received. 

Same:    evidence:   hearsay.    Evidence  concerning  what  a  third  party 

2  said  it  would  cost  to  repair  the  attached  property  after  its  re- 
turn was  hearsay  and  incompetent  on  the  question  of  damage 
to  the  property. 

Same:     evidence:    wrongful  attachment.     Evidence  that  plaintiff 

3  failed  to  consult  a  third  person  concerning  defendant's  indebted- 
ness before  instituting  the  suit  was  immaterial  on  the  question 
of  wrongful  attachment,  and  was  prejudicial. 

Same.    Evidence  that  a  third  party,  without  authority  from  defend- 

4  ant»  offered  to  settle  his  indebtedness  to  plaintiff  was  imma- 
terial on  the  question  of  wrongful  attachment. 

Same:    evidence  of  compromise  and  settlement.    As  a  general  rule 

5  evidence  of  an  offer  to  compromise  and  settle  a  cause  of  action 
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is  inadmissible.  In  this  action  a  portion  of  a  writing  relating 
directly  to  the  proposition  of  compromise  contained  therein  should 
not  have  been  received,  and  the  error  in  admitting  the  same 
was  not  cured  by  admission  of  the  balance  of  the  writing. 

Same:     wrongful  attachment:    evidence  of  motive.    Letters  writ- 

6  ten  by  a  plaintiff  in  attachment  to  third  parties,  after  commence- 
ment of  the  suit  and  relative  to  settlement  of  the  action,  were 
inadmissible,  because  having  no  bearing  on  the  question  of  mo- 
tive in  bringing  the  suit. 

Same:    evidence:  impeachment:  collateral  matter.    A  party  should 

7  not  be  permitted  to  introduce  evidence  of  matters  entirely  for- 
eign to  the  issue,  for  the  purpose  of  laying  the  foundation  for 
impeachment,  and  with  the  view  of  introducing  prejudicial  mat- 
ters into  the  case. 

Same:     wrongful   attachment:    damages.     The   compensation   to 

8  be  allowed  for  wrongful  attachment  on  account  of  attorney's 
fees,  loss  of  time  and  expenses  in  consulting  attorneys  and 
attending  court,  should  be  limited  to  such  as  are  reasonably 
necessary  to  procure  a  release  of  the  attached  property,  or  in 
making  defense;  and  no  more  should  be  allowed  as  attome/s 
fees  than  the  services  rendered  are  worth,  whether  performed 
by  one  or  more. 

Appeal  from  Cass  District  Court. — Hon.  E.  B.  Woodruff, 

Judge. 

Monday,  Apeil  10,  1911. 

Action  on  promissory  notes  and  an  overdraft  aided 
by  writ  of  attachment.  Defendant  admitted  the  indebted- 
ness^ and  the  only  issues  tried  were  raised  by  the  counter- 
claim. Damages  having  been  allowed  thereon,  plaintiff 
appeals.     Reversed. 

Thomas  B.  Swan,  and  J.  B.  BocJcafellow,  for  appel- 
lant. 

Atchison  &  Weeks,  for  appellee. 

Ladd,  J. — ^When  this  action  was  begun,  August  31, 
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1908,  the  plaintiff  held  ten  notes  executed  by  the  defend- 
ant and  he  was  owing  it  $363.60  on  overdrafts.  But  two 
of  the  notes  were  past  due,  one  for  $362.65  and  another 
for  $108.  Four  others  of  the  face  value  of  $989.12  were 
payable  later  in  1908,  three  of  the  face  value  of  $1,100 
were  payable  in  1909,  and  one  of  $400  in  1910.  The  de- 
fendant refused  to  pay  the  notes  due  or  the  overdraft  un- 
less the  band  would  surrender  a  $1,500  note  held,  as  was 
claimed,  by  it  as  collateral  security,  though  this  was  de- 
nied by  defendant,  and,  after  some  negotiations,  as  he  per- 
sisted in  such  refusal  and  declined  to  secure  the  indebted- 
ness to  the  bank,  this  action  on  all  the  notes  and  over- 
drafts was  begun,  being  aided  by  a  writ  of  attachment 
which  was  levied  on  several  parcels  of  real  estate,  a  livery 
stock,  a  stallion,  and  a  jackass.  The  sheriff  retained  the 
property  seventeen  days,  when  it  was  released  by  the 
execution  of  a  bond  conditioned  to  perform  whatever  judg- 
ment might  be  entered.  The  defendant  admitted  that  but 
for  the  counterclaim  plaintiff  was  entitled  to  recover  on 
the  several  counts  of  the .  petition.  In  the  counterclaim 
the  writ  of  attachment  was  alleged  to  have  been  sued  out 
without  probable  cause  and  with  malice,  and  the  defendant 
to  have  suffered  damages  aggregating  $10,000.  Forty-two 
errors  are  assigned,  but  only  those  essential  to  a  proper 
disposition  of  the  case  will  be  considered. 

I.  The  defendant  testified  that  the  use  of  the  livery 
stock  in  connection  with  the  barn  was  worth  $60  per  week. 
On    cross-examination    he    named    the    expenses    incident 

thereto,  and  said  that  about  six  weeks  pre- 
evidcnce:  vious   he   had  leased   "practically   the   same 

of  atuchcd       outfit"  he  had  prior  to  the  attachment,  ex- 
property,  f^  ^  ' 

cept  that  he  did  not  have  quite  as  many 
horses.  He  was  asked  at  how  much  per  day,  and  an  ob- 
pection  as  immaterial,  incompetent,  and  irrelevant  was 
sustained.  It  should  have  been  overruled.  The  leasing 
was  but  about  six  months  subsequent  to  the  time  in  ques- 
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tion,  and  evidence  of  the  rental  he  was  to  receive  would 
have  been  material  in  determining  the  reasonable  value  of 
the  use  of  which  he  was  deprived  by  the  levy  of  the  writ 
of  attachment. 

II.  Defendant  claimed  $400  as  damages  because  of 
alleged  injuries  to  an  automobile  while  retained  by  the 
sheriff,   and  in  support  thereof   testified  that  he  had  not 

had  it  examined  since  being  returned  to  him, 

a.  Sake:  . 

evidekce:  and   that   ouc  man  wanted   to   fix   it.      "Q. 

What  did  he  say  it  would  cost  to  fix  it?" 
Objection  as  incompetent,  immaterial,  irrelevant,  and  hear- 
say was  overruled  and  he  answered :  "Why,  not  to  exceed 
hundred  dollars."  That  this  was  hearsay  and  incompetent 
is  manifest. 

III.  George  Garside,  a  brother  of  defendant,  testi- 
fied to  a  conversation  with  the  cashier  of  the  bank  after 
the  levy  of  the  writ  of  attachment,  and  was  asked:    "What 

Same-  ^^^   ^®   ^^7  "With   reference  to   Robert   Gar- 

t^rongfui*  side  as  to  the  notes  or  claims  the  bank  held 

Ettecffmcnt        jj^   ^j^jg   attachment   suit?"      Objected   to    as 

incompetent,  immaterial,  irrelevant;  it  not  appearing  that 
the  declarations  were  made  by  the  cashier  when  engaged 
in  any  business  for  the  bank.  This  was  overruled,  and 
the  witness  answered:  "Why,  he  claimed  that  my  brother 
would  not  settle  the  overdraft.  And  I  asked  him  why  he 
did  not  see  me  before  he  run  the  attachment.  Q.  What 
reply  did  he  make  to  that;"  Same  objection  overrmled. 
"A.  He  did  not  make  any  particular  reply.  I  told  him 
we  had  never  refused  to  help  my  brother,  and  I  thought 
he  ought  to  let  me  know  the  circumstances  before  he  ran 
the  attachment.  He  advised  me  not  to  go  on  my  brother's 
papers  for  anything."  The  plaintiff  was  not  required  to 
consult  defendant's  brother  before  instituting  the  suit,  and 
the  evidence  tending  to  show  delinquency  in  this  respect 
should  not  have  been  received  and  was  prejudicial.  True, 
the  first  inquiry  did  not  call  for  the  answer  given,  but  the 
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defendant  was  subsequently  permitted  to  show  that  the 
cashier  impliedly  conceded  his  neglect  in  this  respect.  The 
objections  should  have  been  sustained. 

IV.  The  same  witness  testified  to  a  conversation 
with  the  cashier  after  the  levy  of  the  writ  of  attachment 
concerning  the  $1,500  note  held  by  the  bank,  according  to 

its  claim  as  collateral  security,  and  the* 
witness  was  asked,  'What  did  he  say  about 
that?"  The  same  objection  above  mentioned  was  inter- 
posed and  overruled.  "A.  I  offered  to  turn  that  Joy  note 
to  pay  oflf  all  of  Robert's  individual  notes  that  was 
given  direct  to  the  bank,  and  he  refused  to  do  it."  Coun- 
sel for  plaintiff  then  moved  that  the  answer  be  stricken 
as  incompetent  for  any  purpose,  whereupon  the  court 
overruled  the  objection.  We  think  the  motion  should 
have  been  sustained.  There  was  no  showing  that  this 
witness  had  any  authority  from  defendant  to  make 
such  an  offer,  and,  even  if  he  had,  it  was  but  an  offer  of 
settlement  which  had  no  bearing  on  whether  the  attachment 
was  wrongfully  sued  out,  and  was  improperly  received. 

V.  The  evidence  disclosed  that  a  few  days  before  the 
trial  the  president  of  the  bank  wrote  a  letter  to  the  de- 
fendant proposing  a   compromise-      Over   objection   as   in- 
competent,   the    defendant    was    allowed    to 

^'  evidence. of       read  in  evidence  the  following  excerpt  from 
and  settle-        the  letter:     "If  you  do  not,  it  will  compel 

me  to  get  ready  for  a  trial,  and,  if  you  force 
me  to  fight,  you  may  rest  assured  that  this  proposition 
will  not  be  good  after  Saturday  of  this  week,  and  you  can 
make  your  arrangements  to  fight  the  case  to  the  bitter  end 
because  I  will  not  stop  until  justice  is  done  to  the  bank, 
no  difference  how  long  it  takes  or  how  much  money  is  re- 
quired. Trusting  that  you  may  take  this  letter  in  the 
spirit  in  which  it  is  written,  and  with  best  wishes,  I  am, 
very  respectfully  yours,  James  E.  Bruce."  The  above 
was  at  the  close  of  a  letter  addressed  to  the  defendant  pro- 
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posing  to  compromise  and  settle  the  suit^  and  as  it  was 
not  independent  thereof,  but  related  directly  in  the  prop- 
osition of  compromise,  it  should  have  been  excluded.  That 
it  may  be  better  understood,  we  set  out  that  portion  of  the 
letter  which  preceded  it: 

My  Dear  Sir:  I  have  always  regretted,  what  seemed 
to  be  an  absolute  necessity  on  the  part  of  our  bank  at 
Massena,  the  commencement  of  the  present  suit  against 
you.  As  you  well  know,  the  boys  did  everything  possible 
to  try  and  get  a  settlement  or  security  before  starting  the 
suit,  and  it  seemed  that  you  were  willing  yourself  to  do 
this,  but  saw  fit  to  take  the  advice  of  others.  Now,  Mr. 
Garside,  the  case  is  set  for  trial  next  Monday,  and  before 
making  additional  cost  on  our  part,  I  want  to  make  a 
si^iffiestion  to  you  for  a  settlement.  My  understanding 
is  that  there  has  been  $1,500  paid  in  on  the  collateral.  If 
you  will  apply  this  amount  on  the  indebtedness  and  give 
the  bank  security  on  the  balance  of  the  indebtedness,  we 
will  give  you  one,  two  or  three  years'  time  as  you  may 
need,  and  we  will  divide  the  costs  with  you,  that  is,  we 
will  pay  one-half  of  all  costs  you  pay  the  other  one-half. 
I  am  very  sure,  Mr.  Garside,  that  this  will  save  us  both 
attorney's  fees,  time,  worry  and  costs  and  be  much  better 
for  bodi  of  us.  This  proposition  is  made  to  you  as  an 
offer  of  compromise  and  settlement,  and  is  not  to  be  con- 
sidered or  used  for  any  other  purpose,  and  shall  not  in  any 
way  prejudice  the  right  of  any  of  the  parties  to  the  suit 
referred  to.  My  son,  Clarence,  expects  to  be  in  Massena 
on  Wednesday  of  this  week,  and  if  this  proposition  is 
acceptable  to  you,  you  can  fix  the  matter  up  with  him.  I 
want  you  to  understand  that  I  want  to  be  fair  and  I  be- 
lieve that  this  is  a  fair  proposition,  and  I  trust  that  you 
may  see  fit  to  accept  it. 

That  the  letter  was  an  offer  of  compromise  is  mani- 
fest, and  under  rules  too  well  settled  to  require  discussion 
was  not  admissible  in  evidence.  Boylan  v.  McMillan,  137 
Iowa,  142. 

The  introduction  of  the  portion  last  quoted  by  appel- 
lant did  not  obviate  the  error,  but  was  permissible,  inas- 
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much  as  a  part  had  been  erroneously  received,  to  remove 

the  sting  as  far  as  possible.     At  the  same 
wrongful  time   the   president  of  the  bank  wrote   two 

attachment: 

^idence  of       of  defendant's  brothers,   expressing  to  each 

his  regret  that  the  bank  was  compelled  to 
institute  suit  against  defendant,  and  that  he  had  made  the 
offer  of  compromise  in  the  letter  quoted,  adding:  "If  I 
am  compelled  to  go  ahead  and  fight  him,  there  will  be  no 
use  talking  settlement  until  the  court  of  last  resort  finally 
settles  it.  I  am  sending  you  this  letter  so  if  you  are  so 
disposed  you  can  counsel  Robert  concerning  it.  With 
continual  kind  regards  and  best  wishes,  I  am  respectfully 
yours."  The  closing  portion  of  each  letter  was  introduced 
in  evidence  over  objection.  This  was  error.  Neither 
letter  had  any  bearing  whatever  on  the  motive  of  the  bank 
in  instituting  the  suit  seven  months  previous  and  the  letters 
should  have  been  excluded  from  evidence. 

VI.  The  plaintiff  sought  to  show  that  shortly  before 
beginning  the  suit  the  defendant  had  negotiated  for  the 
exchange  of  his  property  at  Massena  for  land,  and  for  this 

purpose   called   P.   R.    Smith,   who   testified 
evidence:  to  making  a  trip  with  him  to  South  Dakota 

cofiaterai  with  ouc  Carcv  to  show  land.     In  rebuttal 

matters.  ^  ^ 

Geo.  Garside  was  called  by  defendant,  and, 
after  stating  that  upon  the  return  of  his  brother  from 
South  Dakota  he  had  a  conversation  with  Smith  at  the 
latter's  office,  this  question  was  propounded:  "I  will  ask 
you  to  state  if  said  Smith,  in  substance,  asked  you  to  ask 
Robert  to  make  the  trade,  referring  to  the  trade  for  the 
Dakota  land,  and  said  that  the  bank  would  close  him  out, 
and  beat  him  out  of  every  dollar;  he  did  not  know  why 
Robert  would  not  trade;  Bob  had  better  trade;  I  advised 
him  to  do  so,  and  deed  the  Dakota  land  to  his  wife,  in  his 
wife's  name — did  you  have  such  conversation  with  Mr. 
Smith  or  any  in  substance  that  at  that  time  and  place? 
(Objected  to  as  not  rebutting  testimony  and  as  incompe- 
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tent,  immaterial  and  irrelevant  and  hearsay.  Overruled. 
Plaintiff  excepts.)  A.  Yes,  sir;  I  did.  Q.  I  will  ask  you 
if  you  had  any  conversation  on  the  fair  grounds  of  Mas- 
sena,  Iowa,  last  September  after  the  attachment  of  your 
brother's  property  had  been  levied  on  in  which  he  said 
Smith  said  that  the  bank  would  beat  Robert  out  of  every 
dollar,  or  in  substance  that  ?  And  in  the  same  conversation 
that  he  wanted  your  brother  to  put  his  property  in  his 
wife's  name,  or  in  substance  that?  (Objected  to  as  not 
rebutting  testimony,  incompetent,  immaterial,  irrelevant 
and  hearsay  and  not  proper  impeaching  testimony.  Over- 
ruled. Plaintiff  excepts.)  A.  Yes,  sir;  he  did."  The 
rulings  were  erroneous,  and  manifestly  very  prejudicial. 
Supposing  Smith  did  have  such  a  conversation,  it  had  no 
bearing  upon  the  issues.  It  was  merely  an  expression  of 
opinion  by  a  person  in  no  wise  interested  in  or  connected 
with  the  suit,  and,  even  though  an  attempt  had  been  made 
in  the  cross-examination  of  Smith  to  elicit  similar  state- 
ments, it  furnished  no  warrant  to  inject  such  matters  into 
the  case  through  specious  attempts  at  alleged  impeachment. 
VII.  Exception  is  taken  to  several  of  the  instructions 
and  to  other  rulings  on  the  admissibility  of  the  evidence. 
Criticisms  of  these  likely  will  be  obviated  on  another  trial. 

s.  Same-  ^^    ^^^   ^    ^®^^    *^    ^^^^    howcvcr,    that    a 

rttachment:       P^rtj   IS    uot   entitled    to    compensation    for 
damages.  ^.j^^^    ^^^    cxpenscs    ou    cvcry    occasion    he 

chooses  to  consult  an  attorney  in  such  a  case.  To  warrant 
such  compensation,  it  must  appear  that  the  conference  was 
reasonably  necessary  in  order  to  procure  the  release  of 
his  property  from  the  levy  or  in  the  preparation  of  the 
defense  against  the  alleged  wrongful  suing  out  of  the  writ. 
Nor  can  a  party  be  allowed  for  loss  of  time  and  expense 
when  in  attendance  at  court,  unless  this  appears  to  have 
been  reasonably  necessary  in  making  defense.  Here  de- 
fendant employed  attorneys  at  different  county  seats,  and, 
without  any  showing  that  these  were  necessary,  his  claim 
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for  value  of  time  and  expense  for  visiting  one  firm  of 
attorneys  three  and  the  other  five  times  was  submitted  to 
the  jury,  as  was  also  his  claim  for  time  and  expense  in 
attending  court  eight  days,  though  the  cause  was  not  then 
tried,  and  his  attendance  was  not  shown  to  have  been  nec- 
essary. Again,  the  amount  taxed  against  plaintiff  as 
attorney  fees  seems  excessive.  No  evidence  appears  to 
have  been  introduced  as  to  value  of  the  services  rendered; 
the  court  acting  on  its  own  knowledge.  The  questions  in- 
volved in  such  litigation  are  not  complicated,  and,  even 
though  counsel  may  have  achieved  a  signal  victory  in  con- 
vincing the  jury  that  the  attachment  was  wrongfully  sued 
out,  the  record  did  not  warrant  the  assessment  of  $800  for 
the    services    rendered. 

Even  though  a  party  may  employ  numerous  attorneys, 
no  more  should  be  allowed  than  the  services  rendered  are 
worth,  whether  rendered  by  one  or  more  than  one.  Other- 
wise a  defendant  in  such  a  case  might  enhance  the  amount 
to  be  assessed  against  the  adverse  party  by  inducing  every 
attorney  possible  to  join  in  the  defense. 

.For  the  errors  pointed  out,  the  judgment  is  reversed. 


T.  L.  CuMMiNos,  Appellee,  v.  L.  J.  Sherman  and  Claka 

F.  Sherman^  Appellants. 

Mortgages:  foreclosure:  failure  of  consideration.  Where,  as 
in  this  action  to  foreclose  a  mortgage  given  to  secure  the  pur- 
chase price,  of  property,  the  only  defense  relied  upon  was  that 
the  property  was  wholly  worthless,  and  the  most  liberal  con- 
struction of  the  evidence  simply  tended  to  show  that  it  was 
worth  less  than  the  amount  paid  for  it,  a  judgment  for  the  full 
price  and  decree  of  foreclosure  was  proper. 

Appeal  from  Clay  District  Court, — ^Hon.  A.  D,   Bailie, 

Judge, 
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Monday,  April  10,  1911. 

C.  E,  Cooper,  for  appellants. 

/.  W.  Cory,  for  appellee. 

Evans,  J. — ^Action  of  foreclosure  of  a  chattel  mort- 
gage. The  mortgage  was  given  to  secure  a  note  for  $250, 
being  the  purchase  price  of  the  property  covered  by  the 
mortgage.  The  property  so  purchased  and  mortgaged  was 
a  self-feeding  attachment  to  a  threshing  machine.  The  de- 
fendant admitted  the  execution  of  the  note  and  mortgage, 
but  averred  that  the  consideration  had  failed  and  that  the 
property  was  worthless.  The  defendant  also  pleaded  a 
warranty  and  a  breach  thereof.  But  he  pleaded  no  dam- 
ages, nor  did  he  plead  a  rescission.  His  sole  reliance  seems 
to  be  placed  on  the  proposition  that  the  property  was  worth- 
less. The  only  question  submitted  for  our  consideration 
is  one  of  fact,  viz.,  whether  under  the  evidence  the  property 
in  question  should  be  deemed  as  of  no  value.  The  trial 
court  found  for  the  plaintiff  for  the  full  amount  of  his 
note,  and  entered  a  decree  of  foreclosure  of  the  mortgage. 

We  have  read  the  evidence  with  care,  and  find  no 
ground  for  interference.  The  most  that  can  be  said  favor- 
able to  the  defendant's  case  is  that  the  evidence  might  sup- 
port a  finding  that  the  machine  in  question  was  worth  less 
that  the  amount  paid  for  it.  But  the  evidence  lends  no 
fair  support  to  the  contention  that  the  property  was  worth- 
less. If  there  was  a  breach  of  warranty,  as  defendant 
contends,  he  could  have  rescinded  the  sale  because  thereof, 
or  he  could  have  claimed  damages  for  the  breach.  He 
did  neither.  It  is  needless,  therefore,  for  us  to  determine 
or  inquire  whether  there  was  in  fact  any  breach  of  war- 
ranty. Defendant  set  up  a  second  count  in  his  answer, 
whereby  he  claimed  various  items  for  expense  and  damage 
resulting  to  him  as  incidental  to  the  alleged  breach  of  war- 

VOL.   ISI   Ia.— 12.  g 
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ranty.  These  were  all  disallowed.  These  are  not  discussed 
in  appellant's  argument,  though  referred  to  in  his  state- 
ment of  facts. 

The  conclusions  of  the  trial  court  are  amply  sustained 
by  the  evidence.  The  decree  entered  below  must  therefore 
be  affirmed* 


Thic  Union  Bank  of  Bbidgewatee  v.  Wm.  J.  Spies, 

Appellant. 

Negotiable  instrumentB:     indorsement.    A  note  drawn  payable  to 

1  one  of  two  payees  does  not  fall  within  the  provisions  of  section 
3o6o-a4i,  providing  that  when  payable  to  two  or  more  persons 
it  must  be  indorsed  by  all  to  pass  title,  but  may  be  negotiated 
upon  the  indorsement  of  one  of  the  payees. 

« 

Same:     negotiability.     A  note  given  for  an  insurance  premium  is 

2  not  rendered  nonnegotiable  by  a  stipulation  written  thereon  to 
the  effect  that  in  case  of  the  death  of  the  insured  before  its 
maturity  the  amount  with  interest  shall  be  deducted  from  the 
amount  of  the  policy. 

Appeal  from   Cass  District   Court. — Hon.   E.    B.   Wood- 

BUFF,  Judge. 

Tuesday^  April  11,  1911. 

Suit  on  a  promissory  note.  There  was  a  directed 
verdict  for  the  plaintiff  and  judgment  thereon.  The  de- 
fendant appeals.     Affirmed. 

Meyers  &  Spies,  for  appellant. 

Willard  &  Willard,  for  appellee. 

Shebwi^t,  C.  J. — One  Hugh  Blackman  was  a  solicit- 
ing agent  of  the  Royal  Mutual  Life  Insurance  Company 
of  Des  Moines,  Iowa.     On  the  13th  of  December,  1906, 
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the  defendant  signed  a  note  for  $268,  payable  to  the  Eoyal 
Mutual  Life  Insurance  Company,  or  Hugh  Blackman,  and 
due  in  thirty  days,  and  delivered  the  same  to  Mr.  Black- 
man.  On  the  21st  of  December  the  plaintiff  bought  the 
note  of  Blackman,  who  duly  indorsed  it  and  delivered  it 
to  the  bank.  The  note  contained  the  following  provision: 
"In  case  of  the  death  of  the  insured  before  this  note  falls 
due,  the  above  amount  with  interest  shall  be  deducted 
from  the  amount  of  the  policy."  The  defendant  pleaded 
that  the  note  was  procured  by  the  fraud  of  Blackman,  that 
Blackman  had  fraudulently  changed  answers  made  by  the 
defendant  in  his  written  application  for  the  policy  in  ques- 
tion, and  that  Blackman  had  orally  agreed  that  the  note 
would  be  returned  to  the  defendant  if  he  was  not  satisfied 
with  the  policy. 

The  appellant's  most  insistent  claim  is  that  the  plain- 
tiff failed  to  prove  that  it  was  the  owner  of  the  note  in  suit, 
and  in  support  of  this  claim  he  cites  and  relies  on  Code 

Supplement,  section  3060a41,  and  authorities 
iMSTsuMEirrs:    to  which  wc  shall  hereinafter  refer.     Section 

indorsement.  .  lemi  i  • 

3060a41  provides:  "That  wh^re  an  instru- 
ment is  payable  to  the  order  of  two  or  more  payees  or  in- 
dorsers  who  are  not  partners,  all  must  indorse  unless  the 
one  indorsing  has  authority  to  indorse  for  the  others." 
It  is  manifest  that  the  note  before  us  does  not  fall  within 
the  terms  of  the  statute,  for  the  reason  that  it  was  not 
made  payable  to  two  or  more  payees  or  to  their  order.  It 
was  made  payable  to  either  one  of  two  payees,  and  under 
Code  Supp.  section  3060a8,  its  indorsement  by  either  one 
of  the  payees  named  therein  would  pass  title.  Under  the 
last-named  provision  of  the  statute  a  note  made  payable  to 
one  or  some  of  several  payees  is  payable  to  the  order  of 
any  of  the  payees  named,  and  is  negotiable.  Selover's 
Negotiable  Instruments  Law,  section  54;  Iforton  on  Bills 
and  Notes,  page  60;  Crawford,  Neg.  Insts.  section  27; 
Bank  v.  UgUner,  74  Kan.  736   (88  Pac.  59).     In  Mc- 
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Namee  v.  Carpenter,  56  Iowa,  276,  and  Gordon  v.  Ander- 
son, 83  Iowa,  224,  relied  upon  by  the  appellant,  the  notes 
were  payable  to  several  jointly,  and  hence  the  cases  are  not 
authority  against  the  rule  here  announced.  Moreover,  the 
evidence  in  this  case  shows  the  absolute  ownership  of  the 
note  to  be  in  the  plaintiff  without  any  question. 

The  appellant'  further  contends,  or,  at  least,  we  so 
understand  his  argument,  that  the  provision  in  the  note 
for  a  deduction  of  the  amount  due  thereon  from  the  policy, 
J.  Sakb:  should  the  maker  die  before  the  note  became 

negotiawiity.  j^^^  made  it  nonnegotiable,  and  hence  sub- 
ject to  his  defenses.  But  his  position  can  not  be  sustained 
without  overriding  the  statute.  A  negotiable  instrument 
is  therein  defined  as  follows,  so  far  as  material  here:  It 
^%ust  contain  an  unconditional  prcmiise  or  order  to  pay  a 
sum  certain  in  money."     Code  Supp.  3060al. 

Does  the  stipulation  in  the  note,  to  which  we  have 
referred,  render  it  nonnegotiable?  We  are  of  the  opinion 
that  the  question  is  answered  in  the  negative  by  two  pro- 
visions of  the  statute.  Section  3060a3  says  that  ^^a  promise 
is  unconditional,  though  coupled  with  (1)  an  indication 
of  a  particular  fund  out  of  which  reimbursement  is  to 
be  made,  or  a  particular  account  to  be  debited  with  the 
amount,  or  (2)  a  statement  of  the  transaction  which  gives 
rise  to  the  instrument."  Again,  section  3060a5  provides 
that  certain  things  therein  enumerated  shall  not  affect  the 
negotiability  of  an  instrument,  and  says  that  a  provision 
authorizing  the  sale  of  collateral  security  in  case .  the  in- 
strument is  not  paid  at  maturity,  or  authorizing  a  confes- 
sion of  judgment,  or  giving  the  holder  an  election  to  re- 
quire something  to  be  done  in  lieu  of  payment  of  money, 
shall  not  affect  the  negotiability.  We  think  the  provision 
in  this  note  is  clearly  covered  by  section  3060a3,  for  the 
reason  that  it  does  no  more  than  to  provide  that,  in  the 
event  of  the  death  of  the  maker  before  it  becomes  due, 
the  amount  due  thereon  may  be  taken  from  the  indebted- 
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n^ss  of  the  insurance  company  to  him,  and  thus  indicating 
a  particular  fund  out  of  which  the  holder  is  to  reimburse 
himself.  We  also  think  the  spirit  and  intent  of  section 
3060a5  clearly  applies  to  the  provision  under  consideration. 
Our  conclusion  is  that  the  note  was  negotiable.  While 
other  questions  are  argued,  we  do  not  consider  them  in 
any  way  controlling. 

The  defendant's  principal  contentions  are  that  the 
title  to  the  note  did  not  pass  to  the  bank  by  the  indorse- 
ment of  Blackman,  and  that  the  note  was  not  negotiable 
because  of  its  terms.  As  both  of  these  propositions  are 
untenable,  it  is  apparent  that  the  court  rightly  directed  a 
verdict  for  the  plaintiff.     Affirmed. 


Chables  E.  Cablislb,  Appellee,  v.  City  of  Council 

Bluffs,  Iowa,  Appellant. 

New  trial:  misconduct  of  juroks.  Granting  a  new  trial  on  the 
ground  of  intoxication  of  a  juror  during  the  trial  will  not  be 
disturbed  for  abuse  of  discretion,  where  the  evidence  was  con- 
flicting and  where  the  judge  based  his  ruling  in  part  on  his  own 
observation;  although  the  greater  number  of  witnesses  were 
against  the  ruling. 

Appeal  from  Pottawattamie  District  Court, — ^Hon.  W.  R. 

Gbeei^,  Judge. 

Tuesday,  April  11,  1911. 

Action  for  damages  resulting  to  plaintiff  by  reason 
of  an  excavation  in  a  street.  There  was  a  trial  to  a  jury 
and  a  verdict  for  the  defendant.  TJpon  motion  of  plain- 
tiff, a  new  trial  was  granted.  Defendant  appeals.  Af- 
firmed. 

We  have  no  argument  for  appellee. 
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CUm  F,  Kimball,  for  appellant.  ^ 

Thomas  Q.  Harrison^  for  appellee. 

Evans,  J. — Many  grounds  were  urged  in  the  motion 
for  a  new  trial.  The  order  of  the  court  sustaining  the 
same  did  not  disclose  the  particular  ground  thereof.  One 
ground  of  such  motion  was  the  alleged  misconduct  of  one 
of  the  jurors,  in  that  he  was  under  the  influence  of  intox- 
icating liquors  during  the  trial  of  the  case.  Evidence  was 
heard  by  the  trial  court  upon  that  question.  Such  evidence 
was  conflicting.  The  preponderance  of  mere  numbers  was 
with  the  defendant,  but  the  trial  judge  based  his  ruling 
in  part  upon  his  own  observations  of  the  juror.  In  passing 
upon  a  question  of  this  kind,  the  trial  court  is  in  a  posi- 
tion of  peculiar  advantage  over  us  in  ascertaining  the  real 
truth,  be  the  witnesses  many  or  few.  We  have  seldom, 
if  ever,  interfered  with  the  affirmative  finding  of  a  trial 
judge  on  the  question  whether  a  juror  was  under  the  in- 
fluence of  intoxicating  liquors  or  not  Fairchild  v.  Sny- 
der, 43  Iowa,  23. 

We  think  no  abuse  of  discretion  is  shown  in  the  rec- 
ord before  us.  The  order  granting  a  new  trial  is  there- 
fore affirmsd. 


L.  Laubbnob  bt  al..  Appellants,  v.  Boabd  of  Supeb- 
visoBS  OF  Page  County  et  al. 

Drainage:  establishment  of  districts:  return  of  engineer.  .  Where 
I  the  return  of  an  engineer  in  a  proceeding  to  establish  a  drainage 
district  contains  a  list  of  lands  proposed  to  be  included  within 
the  district,  described  by  government  subdivisions  and  with  the 
names  of  the  owners  thereof,  it  sufficiently  defines  the  bound- 
aries of  the  district  and  constitutes  a  description  of  each  tract 
of  land  therein  as  required  by  statute;  the  return  need  not 
embrace  a  diagram  of  the  district  showing  its  boundaries. 

Same:  •  survev  of  districts.    Under  the  present  statute  the  engineer 
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2  in  making  a  preliminary  survey  of  a  proposed  drainage  district 
*  is  only  required  to  give  the  elevation  of  lakes,  ponds  and  deep 

depressions;  he  is  not  required  to  determine  and  report  how 
the  various  tracts  of  land  will  be  affected  by  the  improvement, 
but  this  matter  is  left  for  investigation  and  report  in  the  sub- 
sequent permanent  survey  to  be  made. 

Same:    improvement  of  natural  water  course:  elevation  of  ponds 

3  AND  depressions.  Where  the  proposed  improvement  consists  in 
straightening  the  channel  of  a  stream  to  facilitate  the  flow  of 
water  during  periods  of  excessive  rainfall  so  that  adjoining 
lands  may  not  be  flooded,  the  elevation  of  lakes,  ponds  and  deep 
depressions  in  the  proposed  district  is  immaterial;  since  the  stat- 
ute contemplates  that  after  the  principal  improvement  has  been 
made  subordinate  or  lateral  drains  may  be  established  'in  the 
district  for  the  purpose  of  draining  the  ponds  anTi  depressions 
therein,  and  then  the  question  of  their  elevation  becomes  ma- 
terial. 

Same:     lateral  drains:    survey  and  report.     Where  a  proposed 

4  drainage  improvement  is  for  the  purpose  of  straightening  a 
natural  water  course  the  return  of  the  engineer  need  not  show 
what  lateral  drains  would  be  required  to  relieve  the  land  within 
the  district  of  surface  water,  and  especially  to  drain  ponds  and 
depressions  found  therein.  Nor  need  the  return  show  the  method 
or  expense  of  connecting  the  lateral  drains  with  the  main  ditch, 
to  give  the  supervisors  the  necessary  information  to  enable  them 
to  determine  the  practicability  of  the  entire  enterprise. 

» 

Same:     establishment  of  district:    order  of  supervisors.'  Where 

5  the  supervisors  acting  upon  the  representations  of  the  engineer 
showing  the  course  of  a  proposed  ditch,  its  width,  depth,  length 
and  termini,  and  an  estimate  of  its  probable  cost  with  recom- 
mendation  that  it  be  constructed  as  thus  described,  made  a  rec- 
ord that  the  improvement  would  be  of  public  benefit  and  utility, 
but  requested  the  engineer  to  make  further  report,  which  he 
did,  showing  a  proposed  change  in  a  portion  of  the  ditch  with 
an  estimate  of  the  additional  expense,  and  the  board  thereupon 
established  the  district  in  accord  with  the  recommendations  of 
the  engineer  and  its  former  action,  the  establishment  was  of  the 
entire  improvement  and  not  merely  that  part  covered  by  the  sec- 
ond report. 

Same:     change  in  improvement:    cost:    discretion.     Discretion  as 

6  to  the  cost  of  constructing  a  drainage  system  is  lodged  with 
the  board  of  supervisors  and  not  with  the  engineer,  and  if  it 
is  justified  in  believing  that  a  larger  ditch  than  that  recom- 
mended by  the  engineer  will  be  more  efficient  ^nd  th^t  the  in' 
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creased  cost  will  be  justified  by  the  additional  benefit,  it  may 
modify  the  report  by  increasing  the  size  of  the  ditch;  although 
the  board  might  not  have  power  to  reduce  the  size  of  the  ditch 
where  the  engineer  recommended  one  of  a  certain  capacity  as 
necessary  for  the  desired  purpose. 

Appeal  from  Page  District  Court. — Hon.  A.  B.  Thobnell^ 

Judge. 

Tuesday,  May  2,   1911. 

Fbom  the  action  of  the  defendant  Board  of  Super- 
visors in  establishing  a  drainage  district  and  providing  for 
the  construction  of  a  ditch  therein,  the  cost  to  be  assessed 
upon  the  lands  included  within  such  district,  the  plain- 
tiffs who  had  objected  before  the  board  to  the  establishment 
of  such  drainage  district  appealed  to  the  district  court 
from  its  action.  After  hearing  this  appeal  on  its  merits, 
the  court  entered  a  decree  dismissing  the  appeal,  and  the 
appellants  in  the  district  court  have  prosecuted  their  fur- 
ther appeal  to  this  court.     Affirmed. 

J,  M.  Junkin  and  Ralph  Pringle,  for  appellants. 

Parslow  &  Peters  and  H.  H.  Scott,  for  appellees. 

MoClain,  J. — The  grounds  of  objection  urged  by  the 
appellants  before  the  board  of  supervisors  were  somewhat 
indefinite  in  character;  but  the  objections  urged  on  this 
appeal  which  may  be  considered  to  have  been  sufficiently 
raided  before  the  board  and  on  appeal  before  the  district 
court  are  that  the  cost  was  excessive,  resulting  in  a  greater 
burden  than  should  be  properly  borne  by  the  land  benefited; 
that  the  improvement  was  ordered  without  the  recommen- 
dation of  an  engineer;  that  the  action  of  the  board  as 
properly  construed  involved  the  construction  of  a  ditch 
for  only  a  small  portion  of  the  distance  for  which  the  im- 


May  1911J       Laubence  v.  Page  County.  185 

provement  was  contemplated;  that  the  finding  of  the  engi- 
neer did  not  show  the  lakes,  ponds,  and  deep  depressions 
within  the  contemplated  district  and  their  elevations  nor  the 
lateral  ditches,  drains,  and  watercourses,  and  the  cost  of 
their  connection  with  the  proposed  ditch;  that  such  find- 
ing did  not  show  a  description  of  each  tract  of  land  to  be 
contained  within  the  district  and  the  name  of  the  owner 
thereof  nor  the  boundaries  of  such  district;  and  in  general 
that  such  finding  furnished  insufficient  data  on  which  the 
board  could  act  intelligently  in  establishing  such  district 
and  providing  for  such  improvement.  Counsel  have  not 
observed  the  order  of  their  objections  in  their  argument, 
nor  shall  we  do  so  in  disposing  of  them;  but  the  points 
suggested  will  be  covered  in  the  course  of  this  opinion, 
and  the  facts  appearing  on  the  record  as  to  the  action  of 
the  board  and  the  nature  of  the  improvement  will  be  stated 
as  occasion  may  require  in  connection  with  the  discussion 
of  the  objections  urged. 

As  these  objections  relate  principally  to  the  sufficiency 
of  the  engineer's  report  and  findings  which  are  by  statute 
made  a  necessary  basis  for  the  action  of  the  board,  we  set 
out  the  provisions  on  that  subject  which  are  a  part  of  sec- 
tion 2,  chapter  68,  Acts  of  the  Thirtieth  General  Assem- 
bly, as  amended  by  section  1,  chapter  94,  of  the  Acts  of 
the  Thirty-Second  (Jeneral  Assembly  (Code  Supplement 
1907,  section  1989-a2) ;  these  being  the  statutory  pro- 
visions under  which  this  proceeding  was  prosecuted  before 
the  board.  After  providing  for  a  petition  and  the  ap- 
pointment by  the  .board  of  a  disinterested  and  competent 
engineer  who  is  to  proceed  to  examine  the  lands  described 
in  the  petition  or  which  would  be  benefited  by  the  im- 
provement and  "survey  and  locate  such  drains,  ditch  or 
ditches,  improvement  or  improvements,  as  may  be  practica- 
ble and  feasible  to  carry  out  the  purpose  of  the  petition 
and  which  are  a  public  benefit  or  utility  or  conducive  to 
public  health,  convenience,  or  welfare,"  it  is  further  pro- 
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vided,  as  to  the  return  of  such  engineer,  as  follows:  "He 
shall  make  return  of  his  proceedings  to  the  county  auditor, 
which  return  shall  set  forth  the  starting  point,  the  route, 
the  terminus  or  termini  of  said  ditch,  or  ditches,  drain 
or  drains,  or  other  improvements,  together  with  the  plat 
and  profile  showing  the  ditches,  drains  or  other  improve- 
ment, and  the  course  and  length  of  the  drain  or  drains 
through  each  tract  of  land  and  the  elevation  of  all  lakes, 
ponds,  and  deep  depressions  in  said  district  and  the  bound- 
ary of  the  proposed  district,  and  the  description  of  each 
tract  of  land  therein  and  names  of  the  owners  thereof  as 
shown  by  the  transfer  books  in  the  auditor's  office,  to- 
gether with  the  probable  cost  and  such  other  facts  and  rec- 
ommendations as  he  may  deem  material.  .  .  ."  It  is 
further  provided  (Code  Supplement,  section  1989-a3),  that 
upon  filing  the  engineer's  return,  if  the  same  recommends 
the  establishment  of  the  drainage  district,  the  board  shall 
examine  such  return,  and,  if  the  plan  seems  to  be  expe- 
dient and  meets  with  the  approval  of  the  board,  it  shall 
direct  the  auditor  to  cause  a  notice  to  be  given,  etc.,  and 
further,  it  is  provided  (Code  Supplement,  section  1989-a6), 
that  if  the  board  shall  find  that  the  improvement  will  be 
conducive  to  the  public  health,  benefit,  or  utility,  they  may, 
if  deemed  advisable,  locate  and  establish  the  improvement 
"in  accordance  with  the  recommendations  of  the  engineer 
or  they  may  refuse  to  establish  the  same  as  they  may  deem 
best." 

I.  The  objection  that  the  return  of  the  engineer  did 
not  show  the  boundary  of  the  proposed  district  and  the 
description  of  each  tract  of  land  therein  and  the  names 

of  the  owners  thereof  is  without  merit.     Ac- 

z.  Drainage:  .  i    .       i>    ^i  i    • 

establishment     compauymg  a  plat  of  the  proposed  improve- 
rcturn  of  mcut,  the  duly  appointed  engineer  returned 

a  list  of  lands  described  by  government  sub- 
divisions with  the  names  of  the  owners  thereof,  which  he 
proposed   should   be   included   within   the    district.      Such 
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return  sufficiently  defined  the  boundaries  of  the  district 
and  constituted  a  description  of  each  tract  of  land  therein. 
We  find  nothing  in  the  statute  to  indicate  that  the  engineer 
should  draw  a  diagram  of  the  district  showing  its  bound- 
aries. The  platting  is  required  of  the  proposed  improve- 
ment to  show  the  tracts  of  land  through  which  it  is  to 
be  established.  The  return,  of  course,  may  be  in  the  form 
of  a  plat  showing  by  location  thereon  all  the  tracts  of  land 
in  the  proposed  district  and  the  names  of  the  owners  as 
well  as  such  other  data  as  are  required  to  be  shown  by  a 
plat;  but  there  is  no  necessity  that  we  can  see  under  the 
statute  to  make  a  plat  showing  the  entire  boundaries  of 
the  proposed  district  and  all  the  tracts  of  land  included 
therein. 

11.  The  objection  that  the  return  of  the  engineer 
does  not  sufficiently  show  elevations  is  also  without  merit. 
Section  2  of  chapter  68,  Acts  of  the  Thirtieth  General 
«.  Saxb:  survey  Assembly,  required  the  engineer's  return  to 
•  of  diitricL  include  "a  plat  and  profile  of  the  lands  in- 
cluded within  the  proposed  district  with  the  levels  and 
elevations  of  the  same  thereon  and  how  said  different  plats 
of  land  will  be  affected  thereby."  The  portion  of  the  sec- 
tion which  included  this  language  was  repealed  by  section 
1,  chapter  94,  Acts  of  the  Thirty-Second  General  Assem- 
bly, and  the  language  which  has  already  been  quoted  was 
substituted;  and  it  appears  that  the  only  showing  which 
is  necessary  to  be  made  in  the  return  as  to  elevations  re- 
lates to  "the  elevation  of  all  lakes,  ponds,  and  deep  de- 
pressions in  said  district."  Counsel  in  argument  erro- 
neously quote  the  statutory  language  set  out  at  the  be- 
ginning of  this  opinion  as  though  it  were  found  in  section 
1,  chapter  68,  Acts  of  the  Thirtieth  General  Assembly, 
and,  comparing  that  language  with  Code,  section  1940, 
argue  that  it  constitutes  a  new  and  independent  require- 
ment about  elevations.  The  confusion  is  easily  explained 
in  view  of  the  way  in  which  the  statute  has  been  put  to- 
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gether  in  successive  amendments;  but  in  fact  the  provi- 
sions as  to  reporting  elevations  in  the  Act  of  the  Thirtieth 
General  Assembly  were  much  broader,  as  already  indicated, 
and  the  purpose  of  the  amendment  made  by  the  Thirty- 
Second  General  Assembly  (section  1,  chapter  94),  was  to 
relieve  the  engineer  from  making  this  detailed  statement 
as  to  the  elevations  of  the  different  tracts  of  land  in  his 
preliminary  report  as  to  the  practicability  of  the  enter- 
prise and  leave  those  details  to  be  furnished  in  his  subse- 
quent "permanent  survey  of  said  ditch  as  so  located,  show- 
ing the  levels  and  elevations  of  each  forty-acre  tract  of 
land,"  on  which  permanent  survey  assessment  of  damages 
to  the  lands  through  which  the  ditch  is  to  be  constructed 
may  be  based,  and  which  shall  also  be  taken  into  account 
as  we  infer  in  assessing  the  benefits  on  each  of  the  tracts 
of  land  within  the  district.  See  Code  Supp.  section 
1989-a6.  In  the  case  of  Zinser  v.  Board  of  Supervisors, 
137  Iowa,  660,  the  court  comments  upon  the  failure  of 
the  engineer  to  visit  each  tract  of  land  for  the  purpose 
of  determining  whether  it  would  be  benefited  by  the  im- 
provement and  make  report  as  to  how  each  would  be  af- 
fected. But  that  case  related  to  proceedings  under  chapter 
68,  Acts  of  the  Thirtieth  General  Assembly,  above  referred 
to,  which  required  these  matters  to  be  returned  by  the 
engineer  in  his  first  report,  and  the  court  treats  the  matters 
thus  required  to  be  returned  as  essential  in  determining 
the  final  assessment  of  benefits.  As  we  have  already 
pointed  out,  the  statute  as  now  in  force  does  not  require 
the  engineer  in  his  preliminary  report  on  which  the  board 
is  to  determine  as  to  whether  it  shall  establish  the  district 
and  order  the  improvement  to  describe  how  the  various 
tracts  of  land  shall  be  affected,  but  leaves  that  matter  to 
be  subsequently  investigated  by  him  and  reported  in  a 
permanent  survey.  So  far,  therefore,  as  the  Zinser  case 
can  have  any  application  to  the  sufficiency  of  the  return 
as  to  elevations,  it  has  no  bearing  on  the  present  case. 
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Now,  the  portion  of  the  statute,  which  we  have  not 
taken  the  space  to  quote,  but  which  may  be  sufficiently  re- 
ferred to  by  general  description,  provides  for  the  establish- 
ment of  levees,   ditches,   drains,   and  water- 
improvement      courses,    and    the    straifi:htening,    widening, 
SSrS^      deepening,    and    changi^    of    any    natural 
CJSL.?Pi        watercourse  whenever   the   same   will  be   of 

depresstons. 

public  utility,  etc.,  and  the  drainage  of  sur- 
face waters  from  agricultural  lands.  It  is  evident  that  the 
Legislature  could  not  have  contemplated  that  the  retutn  of 
the  engineer  for  one  kind  of  improvement  must  necessarily 
contain  the  same  data  as  would  be  required  for  a  wholly 
diflFerent  improvement.  If,  for  instance,  a  district  were 
being  created  for  the  purpose  of  establishing  an  improve- 
ment consisting  of  a  ditch  for  the  drainage  of  surface 
waters  from  agricultural  lands,  it  would  be  quite  important 
that  the  elevations  of  lakes,  ponds,  and  deep  depressions 
should  be  given,  for  otherwise  the  board  of  supervisors 
could  not  pass  upon  the  sufficiency  of  the  proposed  plan. 
But  the  improvement  proposed  in  this  case,  and  which  the 
board  of  supervisors  attempted  to  establish,  was  a  ditch 
about  thirteen  miles  in  length  along  the  course  of  the 
Nodaway  river,  at  the  ordinary  stage  of  water  an  incon- 
siderable stream,  by  which  the  channel  of  the  stream  should 
be  reduced  from  twenty-seven  miles  and  the  average  fall 
per  mile  should  be  increased  from  one  and  three-fourths 
feet  to  three  and  one-half  feet.  For  about  three  and  one- 
third  miles  of  this  total  distance  of  thirteen  miles  the 
ditch  would  coincide  with  the  channel  of  the  river,  leaving 
nine  and  two-thirds  miles  to  be  excavated.  The  purpose 
of  this  proposed  ditch  is  to  facilitate  the  flow  of  water  dur- 
ing periods  of  excessive  rainfall  so  that  adjoining  lands 
may  not  be  flooded.  That  the  straightening  of  the  channel 
of  a  very  tortuous  stream,  such  as  this  is,  tends  to  prevent 
the  overflow  of  adjoining  lands  during  periods  of  high 
water  is  well  known,  and  the  evidence  shows  without  sub- 
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stantial  controversy  that  the  lands  included  within  the 
proposed  district  have  been  subject  to  overflow  during  such 
periods.  It  is  perfectly  plain  from  the  report  of  the  engi- 
neer, the  action  of  the  board  of  supervisors,  and  the  evi- 
dence contained  in  this  record,  that  the  purpose  of  the 
proposed  improvement  was  the  statutory  purpose  of  straight- 
ening a  natural  watercourse,  and  not  the  wholly  distinct 
statutory  purpose  of  draining  surface  water  from  agricul- 
tural lands.  For  this  purpose  the  elevation  of  lakes,  ponds, 
and  deep  depressions  in  the  proposed  district  were  wholly 
immaterial.  A  statutory  purpose  could  be  accomplished 
by  preventing  the  overflow  of  water  from  the  river,  al- 
though the  improvement  had  no  tendency  to  relieve  ad- 
joining lands  from  the  surface  waters  which  might  natur- 
ally accumulate  thereon  not  coming  from  the  river.  As 
a  matter  of  fact,  the  engineer's  plat  did  show  the  eleva- 
tions of  two  ponds,  which,  as  we  understand  the  testi- 
mony, constituted  the  principal  ponds  in  the  adjacent  ter- 
ritory. However  this  may  be,  we  are  satisfied  that  in  giv- 
ing the  elevations  of  the  land  along  the  proposed  ditch  and 
those  of  the  bottom  of  the  ditch  where  it  intersected  the 
river  at  various  points,  the  engineer  substantially  com- 
plied with  the  statutory  requirements,  so  far  as  they  are 
applicable  to  the  proposed  improvement. 

III.     It  is  also  objected  that  the  return  of  the  engi- 
neer did  not  show  what  lateral  drains  would  be  necessary 
to  relieve  the  land- within  the  district  of  its  surface  water 
Same-  lateral      ^^^   especially  to   drain  the  ponds   and   de- 
vey^Sncf^*^       prcssious  fouud  therein.     What  has  already 
report.  ^^gj^  said*  disposes  of  this  objection.     It  was 

not  proposed  to  drain  the  surface  water  from  agricultural 
lands,  but  to  straighten  a  natural  watercourse.  That  other 
improvements  might  be  found  desirable  for  the  purpose 
of  draining  the  water  from  these  ponds  and  depressions 
is  now  wholly  immaterial.  The  statute  plainly  contem- 
plates that  after  a  principal  improvement  has  been  made, 


May  1911]       Lauhence  v.  Page  County.  191 

other  improvements  subordinate  thereto  may  be  established 
in  districts  which  may  include  portions  of  the  district  cre- 
ated for  the  principal  improvement.  See  Code  Supple- 
ment, sections  1908,  1909-al3,  1909-a23;  In  re  Hay  Drain- 
age District,  146  Iowa,  280. 

It  is  contended,  however,  that  the  return  of  the  engi- 
neer did  not  show  the  method  or  expense  of  connecting  the 
small  ditches  and  watercourses,  which  at  present  empty 
into  the  river,  with  the  proposed  ditch,  and  that  there- 
fore the  members  of  the  board  did  not  have  the  necessary 
information  to  enable  them  to  judge  as  to  the  practicability 
of  the  entire  enterprise.  The  proposed  ditch  is  deeper 
than  the  channel  of  the  river,  and  each  portion  of  the 
river  will  empty  into  it  at  some  point.  When  the  ditch  is 
constructed,  there  will  still  be  an  outlet  into  the  ditch  for 
all  the  water  coming  from  lateral  ditches  and  streams  now 
existing.  It  is  argued  that  in  time  the  old  channel  of 
the  river  will  be  filled  up.  However  this  may  be,  there  is 
nothing  in  the  record  to  indicate  and  nothing  in  the  gen- 
eral knowledge  possessed  by  the  members  of  this  court  to 
suggest  that  the  water  from  collateral  streams  and  ditches 
will  not  keep  open  for  itself  and  in  accordance  with  the 
laws  of  nature  an  outlet  into  the  proposed  ditch.  We 
think  this  objection  to  be  wholly  speculative  and  to  have 
no  material  bearing  upon  the  practicability  of  the  pro- 
posed improvement  for  the  purposes  for  which  it  is  to  be 
made  nor  upon  the  question  as  to  its  substantial  cost. 

Much  reliance  is  placed  for  appellants  on  the  opinion 
handed  down  by  this  court  in  the  case  of  Focht  v.  Board 
of  Supervisors,  In  re  Nishnahotna  River  Improvement  Dis- 
trict, 145  Iowa,  130;  but,  as  said  in  that  opinion  as  to 
another  case:  "In  arriving  at  the  doctrine  announced  in 
any  case,  we  must  always  have  in  mind  the  particular 
facts  in  regard  to  that  case,  the  arguments  used,  and  the 
conclusion  reached.  Not  every  statement  found  in  a 
judicial  opinion  is  to  be  regarded  as  the  law  of  the  case. 
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Much  that  is  said  by  way  of  argument  is  to  be  regarded 
as  dictum,  and  the  case  is  authority  for  nothing  more  than 
it  expressly  decides."  The  Focht  case  was  one  in  which 
the  district  court  had  set  aside  an  order  establishing  a 
river  improvement  and  drainage  district  on  the  ground 
that  its  establishment  was  not  for  the  best  interests  of  the 
landowners  in  the  district.  This  court,  giving  some  weight 
to  the  finding  of  the  lower  court  because  of  its  superior 
opportunities  to  understand  the  exact  situation  by  reason 
of  having  the  witnesses  before  it  and  to  know  the  very 
truth  of  the  matter,  sustained  the  trial  court,  holding, 
among  other  things,  that  the  uncertainty  of  the  method 
and  cost  of  connecting  lateral  streams  and  ditches  might 
have  been  considered  by  the  lower  court  in  reaching  the 
conclusion  that  the  entire  scheme  was  so  incomplete,  so 
problematical,  and  the  expense  so  uncertain  as  to  justify 
the  reversal  of  the  action  of  the  board  of  supervisors. 
What  is  said  in  Zinser  v.  Board  of  Supervisors,  137  Iowa, 
660,  above  referred  to,  with  reference  to  the  expense  of 
laterals,  has  the  same  bearing;  for  in  that  case  the  action 
of  the  lower  court  in  reversing  a  resolution  of  the  board 
of  supervisors  denying  a  petition  praying  for  the  estab- 
lishment of  a  drainage  district  was  set  aside  on  the  ground 
that  the  report  of  the  engineer  did  not  show  that  the  pro- 
posed scheme  for  the  reclamation  of  land  from  surface 
water  was  practicable.  In  short,  that  case  is  authority 
only  for  the  proposition  that  the  board  of  supervisors  is 
not  bound  to  establish  a  drainage  district  until  it  has 
before  it  an  engineer's  report  showing  that  the  prop^d 
improvement  will  be  effectual  for  the  purposes  for  which 
it  is  intended  and  that  the  cost  of  effecting  that  purpose 
is  not  excessive  and  a  greater  burden  than  should  be  prop- 
erly borne  by  the  land  to  be  assessed  therefor.  In  the 
case  before  us  we  have  exactly  the  opposite  situation. 
There  is  substantially  no  complaint  made  in  argument  as 
to  the  practicability  of  the  scheme  as  a  whole,   and   the 
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cost  of  the  enterprise  is  easily  to  be .  estimated.  The  trial 
court)  after  a  full  consideration  of  the  evidence,  has  sus- 
tained the  action  of  the  board  of  supervisors,  and  we 
should  not  feel  justified,  on  merely  technical  objections  to 
the  engineer's  return,  in  setting  it  aside.  When  the  engi- 
neer's plat  was  introduced  in  evidence  in  the  lower  court 
it  did  show  the  elevations  now  insisted  upon,  and  there  is 
no  contention  that  the  facts  thus  made  to  appear  by  the 
plat  corroborated  by  the  engineer's  testimony  indicate  the 
impropriety  of  the  improvement.  The  objection  made  is 
that  these  data  were  not  shown  on  the  plat  when  it  was 
submitted  to  the  board  of  supervisors  for  their  action. 
The  objection  is  technical,  and,  as  it  relates  to  a  matter 
which  appears  to  have  been  immaterial,  we  are  not  in- 
clined to  smstain  it 

lY.  When  the  board  acted  there  was  before  it  a 
plat  of  the  engineer  showing  the  proposed  improvement 
by  course  and  also  in  profile,  accompanied  with  a  report 

describing  the  width  and  depth  of  the  pro- 

c    Sams  * 

establishment     poscd   ditch  as  Well   as   its  length,   termini, 

of  district:  ,        .    ,  »  -    .  i     i  i 

order  of  etc.,  and  giving  an  estimate  of  its  probable 

supervisors.  /  o  o  r 

cost,  and  in  this  report  the  engineer  recom- 
mended the  construction  of  tbe  improvement  thus  de- 
scribed. At  a  subsequent  meeting  the  board  made  a  rec- 
ord of  a  finding  that  the  proposed  improvement  would  be 
conducive  to  the  public  benefit  and  utility,  but  that  it 
was  deemed  advisable  to  order  the  engineer  to  examine 
further  the  proposed  improvement  and  make  a  further 
report.  The  engineer  did  make  such  further  report,  in 
which  he  recommended  a  change  of  course  for  a  distance 
of  less  than  a  mile  in  order  to  cut  out  another  bend  in 
the  river.  As  this  change  took  the  ditch  out  of  the  river 
bed  at  one  point,  it  increased  the  amount  of  excavating 
to  the  extent  of  about  eight  hundred  linear  feet,  and  to 
that   extent   involved   an   increased   expenditure.      In   this 

report,  which  recommended  the  establishment  of  the  changed 
Vol.  151  Ia.— 13. 
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course  as  of  the  same  width  and  depth  recommended  in 
the  original  report — that  Ls,  a  width  of  fifteen  feet  at  the 
bottom  with  side  slope  of  one-half  foot  horizontal  measure 
to  each  foot  yertical,  and  average  depth  of  about  fourteen 
and  one-fourth  feet — ^the  engineer  added  the  following: 
^^At  your  yerbal  request  I  also  submit  an  estimate  of  the 
yardage  to  be  removed  in  a  channel  thirty-six  feet  wide 
at  top,  twenty  feet  at  bottom,  and  an  average  depth  of 
sixteen  feet."  He  then  compared  the  channel  recom- 
mended by  him  as  to  length  and  cross-section  with  the  one 
thus  estimated,  but  made  no  recommendation  with  refer- 
ence to  the  change  in  width  and  depth.  Thereupon  the 
board  ordered  that  the  dimensions  adopted  for  the  new 
channel  be  a  bottom  depth  of  twenty  feet  and  an  average 
depth  of  sixteen  feet  and  side  slopes  of  one-half  foot  hori- 
zontal, to  one  foot  vertical,  or  an  alternate  channel  of  not 
less  width  and  depth  of  bottom  and  equal  cross-section, 
and  after  proper  notice  was  given  by  the  auditor  and 
claims  for  damages  were  filed  the  board  located  and  estab- 
lished the  drainage  district  ''in  accordance  with  recom- 
mendations of  the  engineer"  and  its  former  action.  It  is 
now  objected  for  appellants  that  the  board  in  fact  estab- 
lished only  the  short  portion  of  the  ditch  described  in  the 
subsequent  report;  but  this  is  clearly  not  in  accordance 
with  the  record.  It  did  attempt  to  establish  the  entire 
improvement  recommended  in  the  first  report  as  modified 
in  the  second  report,  so  that  as  to  the  course  of  the  ditch 
the  action  of  the  board  was  based  upon  the  recommenda- 
tion of  the  engineer. 

But  the  further  and  more  material  objection  is  that 
the  engineer  did  not  recommend  a  ditch  of  the  dimensions 
adopted  by  the  board;  that  is  to  say,  the  ditch  recom- 
^  c         u  mended  by  the  engineer  was  of  less  depth 

6.  Same:  change  -^  ^  ^ 

TOcmr'^costi       *^^  width  and  would  involve  a  smaller  cost 

discretion.         ^£  construction.     It  is  plain  that  the  deeper 

and  wider  ditch  would  not  be  less  effectual  in  accomplish- 
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ing  the  purposes  intended,  and  the  only  departure  from 
the  engineer's  report  was  in  constructing  a  ditch,  which  as 
the  board  believed  would  be  more  effective,  but  would  in- 
volve some  increase  in  cost  of  construction,  though,  as  the 
evidence  tends  to  show,  not  an  increase  proportioned  to 
the  increase  in  size.  We  have  therefore  this  question: 
May  the  board  in  the  exercise  of  its  discretion  so  modify 
the  recommendations  of  the  engineer  as  to  increase  the 
estimated  cost  for  the  purpose  of  securing  what  in  the 
judgment  of  the  board  will  be  increased  effectiveness? 
The  engineer  is  required  to  report  the  probable  cost  of  the 
proposed  improvement;  but  the  board  is  to  determine  for 
itself  whether  the  cost  of  construction  and  amount  of 
damages  awarded  make  the  improvement  '^a  greater  bur- 
den that  should  be  properly  borne  by  the  improvement" 
(Code  Supplement,  section  1989-a6),  and  as  to  that  matter 
no  recommendation  by  the  engineer  is  required.  If,  in 
the  belief  that  a  larger  ditch  will  be  more  efficient,  and 
that  the  increased  cost  will  be  justified  by  the  increased 
benefits  to  result  from  the  improvement,  the  board  sees 
fit  to  increase  the  size  of  the  ditch  as  recommended  by  the 
engineer,  we  have  no  statutory  authority  for  holding  its 
action  to  be  beyond  the  scope  of  its  powers.  The  discre- 
tion as  to  cost  is  with  the  board,  and  not  with  the  engi- 
neer. The  evident  purpose  of  the  statute  is  to  have  the 
engineer  exercise  the  expert  judgment  necessary  in  deter- 
mining whether  the  scheme  is*  feasible,  and  unless  he  rec- 
ommends it  as  practical,  desirable,  and  likely  to  be  effi- 
cient for  the  purpose  intended,  the  board  can  not  establish 
it;  but  the  relation  of  the  benefit  conferred  to  the  value 
of  the  land  to  be  benefited  and  the  consequent  desirability 
of  the  improvement  on  that  basis  is  for  the  board.  In 
this  case  the  engineer  fixed  the  depth  and  width  of  the 
ditch  recommended,  not  on  the  theory  that  it  would  be 
adequate  at  once  to  carry  all  the  water  coming  down  the 
iNodaway  river  during  periods  of  flood,  but  in  the  belief 
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that  a  flow  of  water  therein  would  be  induced  which 
would  soon  widen  and  deepen  the  new  channel  until  it 
should  have  sufficient  capacity  to  prevent  the  overflowing 
of  the  land  to  be  benefited.  This  is  made  clear  by  the  tes- 
timony of  the  engineer  as  a  witness.  Members  of  the 
board  of  supervisors  testified  that  they  became  convinced 
the  proposed  depth  would  not  be  sufficient,  and  that  while 
the  channel  would  widen  rapidly  during  times  of  flood, 
it  would  not  materially  deepen,  and  they  thought  that  a 
ditch  both  deeper  and  wider  would  be  materially  better 
for  the  purposes  intended.  This  judgment  on  their  part 
was  not  formed  without  individual  efforts  to  obtain  in- 
formation by  personal  inspection  of  similar  ditches  on 
the  same  and  other  streams  which  had  been  constructed 
and  in  operation  for  several  years. 

What  is  said  in  Zinser  v.  Board  of  Supervisors,  137 
Iowa,  660,  already  commented  upon, .with  respect  to  the 
necessity  of  a  report  by  a  competent  engineer,  has  refer- 
ence to  the  land  upon  which  assessment  is  to  be  made  in 
accordance  with  the  benefits.  Indeed,  that  was  a  case 
relating  to  the  establishment  of  the  boundaries  of  the  dis- 
trict, and  the  determination  of  the  question  whether  the 
lands  included  in  the  district  were  properly  so  included, 
and  not  to  the  question  whether  the  report  of  the  engi- 
neer as  to  the  proposed  improvement  was  sufficiently  defi- 
nite to  authorize  its  establishment  On  this  ground  the 
case  is  clearly  distinguishable  from  the  one  before  us,  for 
what  is  said  therein  as  to  the  necessity  for  an  engineer's 
report  is  without  application  to  the  present  case. 

The  case  of  Hartshorn  v.  D,istTict  Court,  142  Iowa, 
72,  is  subject  to  the  same  explanation.  In  that  case  the 
lower  court  was  reversed  in  establishing  a  district  not  rec- 
ommended by  the  engineer  and  ordering  an  improvement 
in  accordance  with  a  plan  which  the  engineer  had  not  rec- 
ommended. It  was  the  efficiency  of  the  proposed  dis- 
trict and  improvement  as  an  engineering  enterprise  as  to 
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which  the  report  of  the  engineer  was  held  conclusive  on 
the  hoard  and  the  court  in  such  sense  that  the  district 
could  not  be  established  and  the  improvement  ordered  save 
on  the  recommendation  of  such  engineer. 

We  can  readily  agree  that  if  the  engineer  had  recom- 
mended a  ditch  of  a  certain  capacity  as  necessary  for  the 
purpose,  the  board  could  not  have  ordered  the  construction 
of  a  ditch  of  less  capacity;  but  we  see  no  reason  for  hold- 
ing that  if  the  board  believed  in  the  exercise  of  its  reason- 
able judgment  and  in  the  light  of  the  information  available 
that  a  larger  ditch  would  be  more  effective,  it  might  not 
order  the  improvement  at  an  increased  expense,  provided 
the  increased  expense  would  not  make  the  enterprise  a 
greater  burden  than  should  be  borne  by  the  land  in  view 
of  the  benefits  to  result. 

We  reach  the  conclusion  that  the  objections  made  for 
appellants  to  the  action  of  the  lower  court  in  affirming 
the  proceedings  of  the  board  of  supervisors  are  not  well 
taken,  and  the  decree  is  affirmed. 


State  "OF  low^  Appellee,  v.  Joseph  Bhandenberoee^ 

Appellant. 

Criminal  law:    evidence:  cross  examination:   discretion.    The  de- 

1  fendant  in  a  criminal  action  when  testifying  in  his  own  behalf 
stands  upon  the  same  footing  as  any  other  witness,  and  may 
be  cross  examined  touching  his  memory,  history,  motives  or 
upon  matters  affecting  his  credibility,  the  extent  to  which  such 
inquiries  may  be  carried  resting  largely  in  the  discretion  of  the 
trial  court.    In  the  instant  case  no  abuse  of  discretion  is  shown. 

Same:     new  trial:    misconduct  of  counsel:    discretion.    The  re- 

2  fusal  of  a  new  trial  on  the  ground  of  misconduct  in  argument 
involves  an  exercise  of  the  court's  discretion,  and  a  reversal 
will  not  be  ordered  unless  an  abuse  of  such  discretion  is  shown. 

Same:    instructions:   good  character.     Mere  failure  to  instruct  is 

3  not  reversible  error  unless  the  result  is  to  deprive  defendant 
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of  a  fair  trial;  and  where  the  instructions  given  are  correct 
as  far  as  they  go  defendant  should  request  further  instructions 
if  he  desires  them,  otherwise  he  will  not  be  heard  to  complain. 
In  this  case  failure  to  instruct  on  the  subject  of  the  good  char- 
acter of  defendant,  no  request  therefor  having  been  made,  is 
held  not  reversible  error. 

Murder:     evidence.    The  evidence  in  this  action  is  held  to  sustain 

4  conviction  for  murder  in  the  first  degree. 

Same:     passion:    RESPONSiBiLrrv :    instruction.     One  having  a  ra- 

5  tional  intellect  or  sound  mind  is  responsible  for  his  criminal 
acts,  although  done  in  the  heat  of  passion  or  the  spirit  of  re- 
venge, the  result  of  real  or  fancied  injury. 

Same:    unconscious  act  :  quantum  op  fboof:  instkuctions.    Where 

6  the  court  treated  defendant's  claimed  unconsciousness,  the  result 
of  passion,  as  the  equivalent  of  insanity,  it  was  error  to  instruct 
that  the  evidence  in  support  of  his  claim  must  be  conclusive; 
as  this  was  equivalent  to  saying  that  he  must  establish  the  de- 
fense beyond  a  reasonable  doubt,  when  the  law  only  requires  that 
such  a  defense  be  established  by  a  preponderance  of  the  evidence. 

Appeal  from  Dubuque  District   Court. — ^Hon.   Bobekt 

Bonbon,  Judge. 

Tuesday,  May  2,  1911. 

Defenpant  was  indicted  for  the  c;;rime  of  murder 
in  the  first  degree.  Upon  trial  to  a  jury  he  was  convicted 
of  the  offense  charged,  and  his  punishment  was  imprison- 
ment for  life  in  the  state  penitentiary.  He  appeals.  Re- 
versed. 

Johr^  P.  Frantzen,  for  appellant 

Oeorge  Cosson,  Attorney-General,  and  John  Fletcher, 
Assistant  Attorney-General,  for  the  State. 

Deemeb,  J. — ^Defendant  and  the  deceased,  Henry 
Schranz,  were  hricklayer's  helpers,  residing  together  in 
the  city  of  Dubuque  for  some  weeks  prior  to  the  27th  day 
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of  August;  1909;  in  a  gmall  cottage  in  said  city.  These 
parties  had  known  each  other  for  many  years,  had  often 
worked  together,  and  had  had  several  quarrels  prior  to 
the  one  which  resulted  in  the  death  of  Schranz.  Defend- 
ant was  engaged  about  his  work  on  August  27,  1909,  until 
five  or  six  o'clock  in  the  evening,  when  he  went  to  the 
cottage  where  he  and  Schranz  resided.  Schranz  had  pre- 
ceded him,  and  shortly  after  defendant's  arrival  there  was 
considerable  loud  talking  and  quarreling  between  the  men 
a  short  time  before  six  o'clock  in  the  evening.  They  were 
seen  to  come  out  of  the  house  shortly  thereafter  and  to  go 
back  again,  when  the  quarreling  was  renewed.  It  is 
claimed  by  defendant  that  the  deceased,  Schranz,  made  an 
assault  upon  him,  and  choked  and  beat  him  to  such  an 
extent  as  to  cause  him  to  lose  consciousness;  that  when  he 
regained  control  of  himself,  the  deceased  was  out  in  the 
yard;  and  that  defendant,  still  maddened  from  the  beating 
he  had  received,  and  without  realizing  the  consequences 
of  his  act,  took  a  loaded  shotgun  from  the  house,  went  out 
into  the  yard,  and  fired  two  shots  in  rapid  succession  at 
Schranz,  each  of  which  took  effect,  causing  the  death  of 
said  Schranz  shortly  thereafter.  Deceased  was  a  man 
about  five  feet  ten  inches  in  height,  weighed  from  two 
hundred  and  forty  to  two  hundred  and  fifty  pounds,  had 
quite  a  reputation  as  a  wrestler,  and  of  being  a  quarrel- 
some man.  There  was  testimony  for  the  state  tending 
to  show,  and  from  which  the  jury  may  have  found,  that 
when  defendant  and  Schranz  came  out  of  the  house, 
after  they  first  met,  defendant  called  Schranz  vile  names, 
and  took  out  his  knife,  intending  to  use  it  as  he  said 
if  Schranz  attacked  him.  Defendant  claimed  that  after 
the  first  wordy  conflict  he  went  out  onto  the  street  to 
look  for  a  policeman;  but,  in  fact,  he  went  into  a  saloon, 
where  he  took  a  glass  of  beer.  After  defendant  re- 
turned to  the  house,  deceased  came  out  and  began  talking 
to  some  neighbor  boys,  and  in  ten  or  fifteen  minutes  after- 
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ward  defendant  appeared  at  the  door  of  the  house  with  a 
double-barreled  shotgun,  and,  according  to  the  state's  claim, 
immediately  raised  it,  took  deliberate  aim  at  S^hranz,  who 
was  about  twenty-five  feet  from  him  and  fired  the  two 
shots  which  caused  the  death  of  Schranz.  There  is  tes- 
timony showing  that  upon  the  first  discharge  of  the  gun 
Schranz  fell  to  the  ground,  and  that,  after  he  fell,  de- 
fendant fired  the  second  shot  Schranz  died  within  a  few 
minutes  after  the  last  shot  was  fired,  and  a  post  mortem 
examination  revealed  the  fact  that  his  heart,  lungs,  kid- 
neys, spleen,  and  stomach  were  penetrated  by  ia  great  num- 
ber of  shot.  No  one  was  in  the  house  save  the  defendant 
and  the  deceased,  but  the  defendant  says  that  the  quarrel 
arose  over  who  was  entitled  to  the  possession  of  a  salt 
shaker;  that,  because  thereof,  he  was  attacked  by  Schranz 
after  he  had  entered  the  house  a  second  time,  and  was 
beaten  into  insensibility;  and  that  he  had  no  recollection 
whatever  of  shooting  Schranz. 

For  a  reversal  of  the  judgment  appellant's  counsel 
contend,  first,  that  counsel  for  the  state  was  guilty  of  mis- 
conduct in  his  examination  of  the  defendant  while  on  the 
witness  stand  and  in  his  argument  to  the  jury;  second, 
that  the  court  erred  in  failing  to  give  any  instruction  to 
the  jury  with  reference  to  the  effect  of  testimony  adduced 
by  the  defendant  showing  his  good  character;  third,  that 
the  court  erred  in  giving  certain  of  its  instructions  to  the 
jury;  and,  fourth,  that  the  verdict  is  contrary  to  the" 
evidence  and  is  not  supported  thereby. 

I.  Defendant  was  a  witness  in  his  own  behalf,  and 
the  first  point  made  is  that  counsel  for  the  state  in  his 
cross-examination   was   guilty  of  misconduct   in   inquiring 

into   the    defendant's   past   history,    previous 

I.    ClIMINAL  .J  .  J         .  J  J  ^     T 

law:  evi-         rcsideuccs,  prior  conduct,  and  mode  of  liv- 

dence:   cross        ,  _  ,  , 

examination:     mg.     That  the  cxact  qucstiou  presented  may 

be  understood,  we  here  quote  from  the  rec- 
ord as  follows: 
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Q,  Were  you  married  in  Alsace-Lorraine?  (Defend- 
ant objects  as  not  cross-examination,  and  wholly  imma- 
terial. Objection  overruled,  and  defendant  duly  excepts.) 
A.  Yes,  sir.  Q.  What  year  were  you  married  in?  (De- 
fendant objects  as  incompetent,  irrelevant,  and  immaterial, 
and  not  cross-examination.  Objection  overruled,  and  de- 
fendant duly  excepts.)  A.  1884.  Q.  With  whom  did 
you  live  from  1884  to  1896?  (Defendant  objects  as 
not  cross-examination,  incompetent,  irrelevant,  and  imma- 
terial. Objection  overruled,  and  defendant  duly  excepts.) 
A.  Until  1892  I  was  home.  Q.  I  said  with  whom?  A. 
My  wife.  .  .  .  Q.  And  from  1892  until  1896  with 
whom  did  you  live?  (Defendant  objects  as  not  cross- 
examination,  incompetent,  irrelevant,  and  immaterial.  Ob- 
jection overruled,  and  defendant  duly  excepts.)  A.  I  was 
boarding  then.  .  .  .  Q.  With  whom  did  you  live  in  the 
city  of  Dubuque  from  1906  until  1908  ?  (Same  objection. 
Objection  overruled,  and  defendant  duly  excepts.)  A. 
Well,  from  1906  until  1908  I  was  working  for  the  gov- 
ernment. Q.  No;  who  did  you  live  with?  (Same  objec- 
tion. Objection  overruled,  and  defendant  excepts.)  A. 
I  was  working  on  the  river  two  summers,  1897  and  1898. 
Q.  You  were  working  on  the  river  in  1908 — ^I  am  asking 
you  from  1906  until  1908?  A.  I  was  boarding.  Q. 
With  whom?  A.  By  John  Klein.  Q.  With  whom  did 
you  live  in  the  year  1907?  (Defendant  objects  as  not 
cross-examination,  incompetent,  irrelevant,  and  immaterial. 
Objection  overruled,  and  defendant  duly  excepts.)  ^  A.  My 
wife.  Q.  Your  wife  that  you  married  in  Alsace-Lorraine? 
(Defendant  objects  as  prejudicial,  incompetent,  irrelevant, 
•  and  immaterial,  not  proper  cross-examination.)  By  the 
Court:  I  think  I  will  sustain  the  objection.  Q.  What 
was  your  wife's  name  before  you  were  married  to  her  that 
you  lived  with  in  1907?  (Defendant  objects  as  incompe- 
tent, irrelevant,  and  immaterial,  and  not  cross-examination. 
Objection  overruled,  and  defendant  duly  excepts.)  A. 
Mrs.  Shertung.  Q.  Mrs.  Shertung?  During  the  time — 
during  the  year  1907 — I  will  ask  if  your  wife,  to  whom 
you  were  married  in  Alsace-Lorraine  in  1884,  was  still 
alive?  (Defendant  objects  as  incompetent,  irrelevant,  and 
immaterial,  not  cross-examination,  and  not  tending  to  prove 
or  disprove  any  issue  in  the  case,  and  prejudicial.)      Q. 
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And  from  whom  you  had  never  had  any  divorce?  (De- 
fendant objects  as  prejudicial,  incompetent,  irrelevant,  and 
immaterial,  not  cross-examination;  this  witness  not  having 
testified  to  any  such  facts.) 

Counsel  for  State:  I  might  suggest  to  counsel  that 
this  is  for  the  purpose  of  testing  the  credibility  of  this 
witness,  subject  to  the  same  rules  as  any  other  witness. 

Counsel  for  Defendant:  I  don't  see  how  that  would 
in  any  way  test  the  credibility  of  the  witness.  The  ques- 
tion that  has  been  asked,  how  that  would  in  any  way  tend 
to  throw  any  light  upon  the  credibility  of  this  witness.  It 
is  apparently  an^  attempt  to  get  into  this  record  some  mat- 
ter which  is  entirely  foreign  and  outside  of  the  record, 
and  good  for  no  purpose  or  object  of  any  kind  in  this  case. 

By  the  Court:  I  think  I  will  sustain  the  objection- 
There  is  no  question  but  what  in  the  civil  practice  that 
might  be  allowed  and  competent. 

Counsel  for  State:  Of  course,  the  court  has  the  say 
on  the  proposition,  but  I  take  issue  with  the  court  on  that 
proposition.  Any  witness  taking  the  stand  we  have  a 
right  to  show  anything  that  would  tend  to  discredit  the 
witness.      (State  duly  excepts.)     .     « 

Q.  You  may  state  if  you  consulted  any  lawyer  upon 
the  proposition  of  your  continuing  to  live  with  the  wife 
that  you  had  married  in  'this  country  in  the  year  1908  ? 
(Defendant  objects  as  prejudicial,  not  cross-examination, 
and  asked  for  the  purpose  of  prejudicing  the  jury,  and 
counsel  knows  that  the  question  itself  is  incompetent  and 
improper.      Objection  sustained,   and  state   duly  excepts.) 

Defendant  is  here  shown  "State's  Exhibit  1"   (being 
the  double-barreled  shotgun  introduced  in  evidence  by  the  « 
state  upon  its  main  case),  and  the  county  attorney  asks  of 
defendant:     Q.  Is  this  your  gim? 

Counsel  for  Defendant:  Objected  to  as  incompetent, 
irrelevant,  and  immaterial,  not  cross-examination;  nothing 
asked  on  direct  examination  about  that.  If  the  state  wants 
to  make  him  their  witness,  I  have  no  objection,  but  it  is 
not  cross-examination. 

By  the  Court:  This  man  was  interrogated,  was  he 
not,  as  to  what  was  in  that  house  ?  He  may  answer.  (De- 
fendant duly  excepts.) 

A.  Yes,  sir.     Q.   When  was  the  last  time  that  you 
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had  that  gun,  that  you  know  of,  prior  to  the  27th  of 
August,  1909  ?  (Defendant  objects  as  incompetent,  irrel- 
evant, and  immaterial,  and  not  cross-examination.) 

Counsel  for  defendant:  We  make  the  further  objec- 
tion for  the  reason  that  this  witness  has  not  been  examined 
in  relation  to  the  statement  (State's  Exhibit  2),  and  it 
is  therefore  not  cross-examination. 

By  the  Court:  I  assume  you  will  interrogate  him  in 
regard  to  this  statement,    'State's  Exhibit  2V 

Counsel  for  the  State:     I  certainly  will. 

By  the  Court:  He  may  answer.  (Defendant  duly 
excepts.) 

A.  About  a  couple  of  weeks.  Q.  What  was  the  occa- 
sion of  having  the  gun?  Where  were  you?  (Same  ob- 
jection. Objection  overruled,  and  defendant  duly  excepts.) 
A.  I  cleaned  it.  Q.  How  long  before  the  27th  day  of 
August  was  it  that  you  had  this  gun  over  on  the  slough? 
(Defendant  objects  as  not  cross-examination.) 

Counsel  for  Defendant:  I  would  like  to  suggest  to 
the  court  in  this  matter,  as  to  the  introduction  of  this 
statement  (State's  Exhibit  2),  that  the  state  can  not  in- 
troduce the  statement  as  part  of  their  case,  .and  then  turn 
around  and  cross-examine  him  about  it;  that  is  one  of  the 
further  groimds  on  which  we  object  to  this  line  of  exam- 
ination. (Objection  overruled,  and  defendant  duly  ex- 
cepts.) 

A.  Well,  I  don't  remember  that  I  had  it  on  the 
slough.  Q.  You  don't  remember  of  having  this  gun  on  the 
slough?  A.  No,  sir.  ...  Q.  Do  you  remember 
whether  you  put  shells  in  it  at  that  time  or  not — ^when 
you  cleaned  it?  (Defendant  objects  as  not  cross-examina- 
tion, incompetent,  irrelevant,  and  immaterial.  Objection 
overruled,  and  defendant  duly  excepts.)  A.  I  didn't  put 
no  shells  in  it.  Q.  Did  you  have  any  shells  in  your  room; 
(Same  objection.  Objection  overruled,  and  defendant  duly 
excepts.)  A.  Yes,  sir.  Q.  You  may  look  at  State's  Ex- 
hibits 3,  4,  5,  and  6,  and  state  whether  the  shells  you  had 
in  your  room  were  similar  to  those.  A.  No,  sir.  Q.  I 
will  ask  you  if  those  shells,  Mr.  Brandenberger,  will  fit 
your  gun?    A.  I  can't  tell  you. 

Counsel  for  Defendant:  Objected  to  as  calling  for 
the  opinion  or  conclusion  of  the  witness,  incompetent,  ir- 
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relevant;   and  immaterial,   and   move   that   the   answer  be 
stricken  out  for  the  same  reasons. 

By  the  Court:  The  answer  may  stand.  (Defendant 
duly  excepts.) 

Now,  while  the  statute  (Code,  section  5485),  pro- 
vides that  when  the  defendant  testifies  on  his  own  behalf, 
he  shall  be  subject  to  cross-examination  as  an  ordinary 
witness,  but  that  the  state  shall  be  strictly  confined  therein 
to  the  matters  testified  to  in  the  examination  in  chief,  yet 
it  is  the  rule  of  this  court,  as  everywhere,  that  such  witness 
stands  upon  the  same  footing  as  any  other  with  relation 
to  his  memory,  history,  motives,  or  matters  affecting  his 
credibility.  See  State  v.  Kuhn,  117  Iowa,  216;  State  v. 
Bed,  53  Iowa,  70;  State  v.  Watson,  102  Iowa,  654;  State 
V.  Chingren,  105  Iowa,  172;  State  v.  O'Brien,  81  Iowa, 
93;  State  v.  Wasson,  126  Iowa,  321.  Again;  it  is  quite 
generally  held  that  the  extent  to  which  such  inquiries  may 
be  carried  must  necessarily  rest  in  the  sound  discretion 
of  the  trial  court.  See  State  v.  Chingren,  supra.  In 
O'Brien's  case,  supra,  it  was  held  that  a  defendant  as  a 
witness  may  be  cross-examined  as  ^to  crimes  theretofore 
committed  by  him  in  order  to  impeach  him,  citing  State 
V.  KirJcpatrich,  63  Iowa,  654;  State  v.  Teeter,  69  Iowa, 
717.  In  Chingren' s  case,  supra,  the  defendant  was  cross- 
examined  with  reference  to  his  prior  occupations,  and  this 
indicated  that  he  had  been  running  a  gambling  machine. 
Such  inquiry  was  held  proper  as  showing  his  occupation, 
although  there,  as  here,  defendant  was  directly  asked  as 
to  whether  or  not  he  had  been  running  a  gambling  insti- 
tution. Objection  to  the  question  was  sustained.  In 
Watson's  case,  supra,  the  defendant  was  cross-examined  as 
to  his  various  places  of  residence,  his  going  under  assumed 
names,  and  as  to  his  whereabouts  at  particular  times,  and 
this  was  held  within  the  discretion  vested  in  the  trial  court. 
In  Wasson's  case,  supra,  defendant  on  his  cross-examina- 
tion was  asked  as  to  his  former  residence  and  occupation, 
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and  these  questions  elicited  the  fact  that  he  had  been  an 
inmate  of  the  reform  school  at  Eldora.  This  was  held 
proper,  although  it  tended  to  disgrace  and  discredit  him — 
citing  State  v.  Pugsley,  75  Iowa,  742.  In  Kvhn's  case, 
suprdy  the  state  was  permitted  to  cross-examine  the  defend- 
ant as  to  her  relations  with  one  Smith.  This  was  held 
proper  for  the  purpose  of  showing  the  character  of  the 
witness  and  also  to  develop  a  motive  for  a  crime  with 
which  she  was  charged.  It  will  be  observed  that  the  rul- 
ings complained  of  are  sustained  by  the  authorities  cited. 
At  any  rate,  the  trial  court  did  not  abuse  the  discre- 
tion vested  in  it,  and  no  prejudice  will  be  inferred  from 
the  record  as  it  now  appears.  State  v.  Seery,  129  Iowa, 
259;  State  v.  Porter,  34  Iowa,  131. 

II.  The  other  claim  of  misconduct  on  the  part  of 
the  county  attorney  refers  to  his  statements  made  in  ar- 
gument of  the  case  to  the  jury.  We  shall  not  set  out 
»  Same-  new       theso  Statements,  as  they  are  long  and  would 

duct'o?*coSn'     unduly  extend  this  opinion.     It  is  sufficient 

sehdiscreUon.     ^^    g^y    ^^^^    ^j^^    ^^.j^j    ^^^^    jj^    ^^^    ^^^    j^ 

refusing  to  grant  a  new  trial  on  account  thereof.  These 
statements,  while  perhaps  a  little  flamboyant,  were  not 
such  as  to  justify  our  ordering  a  new  trial  of  the  case. 
See  State  v.  Mclntire,  89  Iowa,  139;  State  v.  Newhouse, 
116  Iowa,  173;  State  v.  Norman,  135  Iowa,  483, 

III.  Although  defendant  introduced  testimony  tend- 
ing to  show  his  previous  good  character,  the  court  gave 
no  instruction  with  reference  to  this  evidence.     Defendant 

asked  for  no  instruction  upon  the   subject, 
inatnictions:      but   he    iusists    that    the    court's    failure    to 

good  chftracter. 

give  one  constituted  reversible  error. 
Now,  while  it  is  the  duty  of  the  court  in  a  criminal 
case  to  fairly  present  the  issues  in  its  charge  to  the  jury 
in  order  that  they  may  have  a  clear  and  intelligent  notion 
as  to  what  they  are  to  decide,  yet  it  is  not  necessary  that 
the  court  on  its  own  motion  instruct  upon  every  matter 
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arising  in  the  case.  While  mere  failure  to  instruct  may 
constitute  reversible  error,  if  it  should  be  apparent  that 
this  failure  resulted  in  depriving  defendant  of  a  fair  trial, 
yet,  where  the  instructions  given  are  correct  as  far  as 
they  go,  the  defendant  should,  if  he  desires  further  in- 
structions, ask  them,  or  he  will  not  be  beard  to  com- 
plain. State  V.  Helvin,  65  Iowa,  289;  State  v.  Illsley,  81 
Iowa,  49;  State  v.  Watson,  81  Iowa,  380. 

Ordinarily  this  court  will  not  reverse  for  failure  to 
give  instructions  not  asked,  unless  it  be  satisfied  that  such 
failure  has  deprived  defendant  of  a  fair  trial.  State  v» 
Hathaway,  100  Iowa,  225.  Following  these  general  rules^ 
it  has  been  held  not  erroneous  for  the  court  to  fail  to' 
instruct  as  to  an  alibi  where  no  such  instruction  was  asked. 
State  V.  Lightfoot,  107  Iowa,  344.  Again,  failure  to  in- 
struct as  to  self-defense  where  no  such  instruction  was 
asked  was  held  not  erroneous.  State  v.  Woodard,  84  Iowa, 
172.  And  in  State  v.  Seevers,  108  Iowa,  738,  it  was  held 
that  as  to  any  matter  not  referred  to  in  the  pleadings  or 
the  issues,  but  introduced  into  the  case  by  competent  and 
material  testimony,  failure  to  instruct  with  reference  to 
this  testimony  in  the  absence  of  a  request  is  not  erroneous. 
See,  as  further  sustaining  these  views,  State  v.  House,  108 
Iowa,  68;  State  v.  Miller,  65  Iowa,  65;  State  v.  Stevens, 
67  Iowa,  557;  State  v.  Nadal,  69  Iowa,  483;  State  v. 
Oaston,  96  Iowa,  505.  While  we  apparently  have  no  case 
covering  the  exact  proposition,  the  rule  in  other  states 
seems  to  be  that  in  the  absence  of  request,  failure  to  in- 
struct as  to  evidence  of  good  character  in  a  criminal  case 
does  not  constitute  reversible  error.  Heard  v.  State,  9 
Tex.  App.  1 ;  Pharr  v.  State,  9  Tex.  App.  129.  The  only 
case  apparently  to  the  contrary  is  State  v.  AnsUnger,  171 
Mo.  600  (71  S.  W.  1041.)  But  that  decision  is  bot- 
tomed upon  a  statute  which  requires  the  court  whether 
requested  or  not  to  instruct  the  jury  whenever  necessary 
upon  the  subjects  of.  good  character  and  reasonable  doubt* 
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We  do  not  feel  justified  in  reversing  this  case  because 
of  the  failure  of  the  court  to  instruct  upon  the  subject  of 
good  character. 

IV.  The  testimony  is  amply  sufficient  to  justify  the 
verdict  returned.  Defendant's  claim  was  that  he  had  no 
recollection  of  shooting  the  deceased,  that  he  in  effect  had 
4.  Murder:  been-  beaten  into  a  condition  of  insensibility, 

cndenoe.  ^^^  ^^^  uuconscious  of  the   act  if  he   did 

perform  it  This  is  something  different  from  an  assertion 
that  his  conduct  was  in  the  heat  of  blood  and  upon  suffi- 
cient provocation  to  reduce  his  offense  from  murder  to 
manslaughter. 

V.  Instructions  challenged  by  counsel  read  as  fol- 
lows: 

(31)  But  if  you  believe  from  all  the  evidence  and 
circumstances  in  the  case  that  defendant  was  in  the  pos- 
session of  a  rational  intellect  or  sound  mind,  and  from  real 

or  fancied  injury  he  allowed  his  passion  to 
passion:  cscapo   coutrol,   then,   though   passion   or   re- 

SSSJSSn'*^'    venge  may   for   a.  time   have   driven   reason 

from  its  seat  and  usurped  it,  and  urged  the 
defendant  with  a  force  at  the  moment  irresistible  to  do 
the  deed,  if  he  did  do  it,  he  can  not  then  escape  legal  re- 
sponsibility for  such  acts. 

(33)  You  are  instructed  that  the  claimed  uncon- 
sciousness, such  as  testified  to  by  the  defendant,  should  be 
carefully  considered  and  weighed  by  you.  It  is  a  claimed 
condition  of  the  mind  that  can  be  easily  asserted  or  man- 
ufactured, and  one  that  is  difficult  to  disprove,  and  the 
evidence  establishing  same  must  be  conclusive  to  your 
minds  that  it  is  true.  In  determining  this,  if  you  find 
that  the  evidence  on  the  part  of  the  defendant  does  not 
outweigh  the  evidence  on  the  part  of  the  state  in  regard 
thereto,  or,  in  other  words,  if  you  find  the  evidence  ad- 
duced on  the  part  of  the  defendant  and  that  on  the  part 
of  the  state  equally  balanced,  on  that  subject,  then  the 
necessary  preponderance,  or  greater  weight  of  the  evidence, 
in  favor  of  the  defendant  would  be  wanting,  and  the  de- 
fendant has   failed   to   establish   this   condition   of   uncon- 
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sciousnesSy  and  the  defendant  would  not  be  entitled  to  a 
verdict  of  acquittal  on  the  claim  of  unconsciousness. 

The  thirty-first  instruction  is  clearly  correct,  and 
needs  no  argument  in  its  support  If  one  through  passion 
or  revenge  does  an  act,  he  is  certainly  not  unconscious, 
but  is  clearly  amenable  to  the  law. 

The  thirty-third  instruction  must  be  considered  with 
reference  to  some  of  the  others  relating  to  the  same  subject 
matter.     In  its  twenty-sixth  instruction  the  court  charged 

as   follows:     '^(26)    The   defendant   in   this 
unconsciout       caso  has  testified  on  his  own  behalf,  and  in 

•ct:  quantum  i  •  i 

f^^U^f-         such    testimony    has    stated    that    a    quarrel 

took  place  between  him  and  the  deceased, 
Henry  Schranz,  and  that,  as  a  result  of  the  punishment 
infiicted  upon  him  by  the  said  Schranz,  the  defendant  lost 
consciousness  and  was  in  fact  unconscious  at  the  time  of 
the  shooting.  If  you  find  defendant  did  so  shoot,  and 
because  of  such  unconsciousness,  he  is  not  legally  responsi- 
ble." And  in  the  twenty-ninth  instruction  the  court  said: 
"(29)  If,  by  a  preponderance  of  the  credible  evidence, 
you  find  that  the  defendant  did  in  fact  lose  consciousness 
because  of  the  acts  of  the  decedent,  Schranz,  committed 
upon  the  person  of  the  defendant,  and  you  further  so  find 
that  such  unconscious  condition  existed  at  the  time  of  the 
shooting  and  infliction  of  the  mortal  wounds  upon  the  body 
of  said  Schranz,  as  alleged,  which  resulted  in  his  death, 
and  you  find  defendant  did  the  shooting,  then,  in  such 
case,  you  are  instructed  that  the  defendant  would  not  be 
criminally  responsible  for  the  acts,  if  any,  committed  by 
him,  and  you  should  therefore  acquit  him."  This  was 
followed  by  the  thirtieth,  reading  in  this  wise:  "(30) 
By  the  term  ^unconscious,'  as  expressed  in  these  instruc- 
tions, is  meant  such  mental  derangement  as  dethrones  the 
reason  and  judgment  in  respect  to  those  acts  alleged  to 
have  been  committed,  which  destroys  the  power  to  ration- 
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ally  comprehend  the  nature  and  consequences  of  those 
acts,  and  which  overpowers  the  will."  From  these  it  is 
evident  that  the  court  was  endeavoring  to  treat  defend- 
ant's claim  of  unconsciousness  as  the  equivalent  of  insanity 
or  mental  derangement  as  distinguished  from  an  uncon- 
trollable impulse  or  irresistible  passion,  although  the  dis- 
tinction was  not  very  clearly  pointed  out.  The  instruc- 
tions should  have  more  clearly  differentiated  passion  from 
insanity.  In  other  words,  the  jury's  Jittention  should  have 
been  directed  to  the  question  as  to  whether  or  not  defend- 
ant's act  was  the  result  of  an  unsound  mind  or  of  an  out- 
burst of  violent,  reckless,  and  uncontrollable  passion  in  a 
mind  not  diseased.  If  the  former,  the  jury  should  have 
been  directed  to  acquit.  If  the  latter,  unless  the  passion 
was  found  to  be  an  insane  one,  they  should  have  been  told 
to  convict. 

Having  in  mind,  then,  that  the  court  was  treating 
defendant's  claim  of  unconsciousness  as  the  equivalent  of 
insanity,  it  was  in  error  in  charging  in  the  thrrty-third 
instruction  that  the  evidence  to  establish  the  unconscious- 
ness must  be  conclusive.  Nothing  more  was  required  of 
the  defendant  than  that  he  show  this  claimed  unconscious- 
ness by  a  preponderance  of  the  testimony.  This  is  the 
rule  applicable  where  insanity  is  claimed  as  a  defense. 
See  State  v.  Felter,  32  Iowa,  49 ;  State  v.  Bruce,  48  Iowa, 
630 ;  State  v.  Jones,  64  Iowa,  349 ;  State  v.  Oeddis,  42 
Iowa,  2'64;  State  v.  Thiele,  119  Iowa,  659.  And  such  a 
defense,  like  that  of  an  alibi,  must  be  proved  by  the  de- 
fendant by  a  preponderance  of  the  evidence  (State  v. 
Hemrick,  62  Iowa,  414) ;  and,  unless  it  be  established 
by  such  preponderance,  it  is  not  sufficient  to  raise  a  rea- 
sonable doubt.  See  cases  hitherto  cited.  The  only  case 
which  in  any  manner  supports  the  charge  as  given  is  State 
V.  Novak,  109  Iowa,  717.  The  instruction  there  consid- 
ered, however,  is  not  so  broad  as  the  one  now  before  us 

in  that,  as  the  court  said:     "In  the  other  sentence  of  the 
Vol.  151  I  A. — 14. 
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instruction  the  words  ^clearly  establishes  such  fact'  are 
construed  by  appellant  to  mean  by  the  connection  in  which 
they  are  used  that  the  insanity  must  be  established  beyond 
a  reasonable  doubt  In  People  v,  Hamilton,  supra  (62 
Cal.  377),  in  considering  the  weight  of  evidence  to  estab- 
lish insanity,  and  in  passing  upon  an  instruction  in  which 
the  words  'clearly  established'  were  used,  it  is  said,  in  the 
connection  in  which  they  are  used,  to  say  that  insanity 
must  be  clearly  established  is  not  to  say  that  the  evidence 
must  more  than  preponderate,  but  only  that  the  preponder- 
ance must  be  plainly  apparent'  In  State  v.  Welter,  32 
Iowa,  49,  it  is  said  that  the  fact  of  sanity  can  not  be 
avoided;  it  being  in  the  nature  of  an  affirmative  defense, 
'except  by  a  preponderance  of  proof,  or  (which  is  the 
same)  satisfactory  evidence  of  his  sanity.'  That  prepon- 
derance which  amounts  to  satisfactory  evidence  of  a  fact 
must  be  such  as  clearly  establishes  the  fact  We  discover 
no  error  in  the  instruction."  In  the  instruction  com- 
plained of  the  jury  is  told  that  the  evidence  to  establish 
the  claimed  unconsciousness  must  be  conclusive  to  the 
jurors'  minds  that  it  is  true.  This  manifestly  cast  a  heavy 
burden  upon  the  defendant,  and  was  the  equivalent  of 
saying  that  he  must  establish  his  claim  by  evidence  be- 
yond a  reasonable  doubt 

The  word  "conclusive"  means  "decisive,  irrefutable." 
In  Hoadley  v.  Hammond,  63  Iowa,  599,  we  said:  "It  is 
certainly  true  that  these  instructions  must  be  regarded  as 
announcing  the  law  of  this  case,  and  in  determining  it 
they  will  be  so  treated.  But  we  can  not  assent  to  their 
soundness,  and  give  them  recognition  as  expressing  correct 
rules.  We  regard  them  only  as  applicable  to  this  case, 
for  the  reason  that  it  is  not  in  a  condition  to  authorize  us 
to  review  them.  By  these  instructions  the  court  below  did 
not  attempt  to  weigh  the  evidence  for  the  jury,  but  simply 
directed  them  that,  in  order  to  reach  certain  conclusions, 
the  evidence  must  be  'clear,  satisfactory,  and  conclusive'  to 
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their  minds.  The  jury,  under  the  instructions,  were  left 
to  determine  whether  the  evidence  possessed  the  qualities 
described  by  the  instruction.  The  word  'conclusive'  is  not 
used  in  its  legal  sense  as  possessing  weight  and  force  that 
can  not  be  contradicted,  but  rather  in  its  common  accepta- 
tion, in  which  it  means  'decisive,'  'putting  an  end  to  de- 
bate or  question,'  'leading  to  a  conclusion  or  decision.' " 
In  West  V.  West,  90  Iowa,  41,  we  said:  "The  word  'con- 
clusive,' as  used  in  some  of  the  decisions  of  this  court, 
relating  to  the  character  of  evidence  necessary  in  cases 
where  it  is  sought  to  reform  an  insttument  for  fraud  or 
mistake,  is  certainly  not  used  in  the  sense  contended  for 
by  counsel.  As  used  in  the  cases  relied  upon  by  counsel, 
it  means  that  measure  or  degree  of  proof  which  produces 
in  the  unprejudiced  mind  the  belief  and  conviction  of  the 
truth  of  the  fact  asserted,  having  in  view  all  the  facts  and 
circumstances  surrounding  the  transaction.  A  fact  thus 
established  may  be  said  to  have  been  proven  by  testimony 
which  is  clear  and  satisfactory  within  the  definition  above 
quoted  from  Greenleaf."  From  these  quotations  it  is 
manifest  that  evidence  establishing  a  fact  conclusive  to 
the  minds  of  a  jury  is  something  more  than  a  preponder- 
ance  of  the   testimony. 

As  defendant  was  entitled  to  an  acquittal,  if  he 
showed  his  unconsciousness  (insanity)  by  a  fair  prepon- 
derance of  the  testimony,  the  instruction  was  erroneous, 
and  for  this  reason  the  judgment  must  be,  and  it  is,  re- 
versed. 


Taylob  Moboan  v.  Iowa  Centbal  Railway  Company, 

Appellant. 

Railroads:     crossing  signals:    evidence.     The  testimony  of  a  wit- 

I    ness  that  he  looked  and  listened  for  an  approaching  train  at  a 

certain  distance  from  the  crossing,  that  he  could  have  heard  the 

crossing  signals  had  they  been  stiven  and  that  none  were  given. 
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is  not  merely  negative  evidence,  but  is  entitled  to  as  much  weight 
as  the  statement  of  one  who,  in  tfie  same  position,  testified  that 
he  heard  the  signals. 


pKoxiMATE  CAUSE.    In  this  action  for  the  value  of  plaintiffs 

2  horses  killed  at  a  crossing  the  evidence  that  defendant's  failure 
to  give  the  statutory  signals  was  the  proximate  cause  of  the 
accident  was  sufficient  to  take  that  issue  to  the  jury. 

Same:    contributory  negligence.    It  is  also  held  that  the  questions 

3  of  plaintiff's  negligence  in  approaching  the  crossing,  and  in  his 
attempt  to  control  the  team  after  they  became  frightened  were 
for  the  jury. 

Appeal  from  Hardin  District   Court. — ^Hon.   C.   Q.   Lee, 

Judge. 

Wednesday,  May  3,  1911. 

Suit  to  recover  the  value  of  property  destroyed  by 
collision  with  one  of  defendant's  trains.  Verdict  and  judg- 
ment for  the  plaintiff.     The  defendant  appeals.     Affirmed. 

W.  H.  Bremner  and  J.  H,  Scales  (Oeorge  SeeverSy  of 
counsel)  y  for  appellant. 

Chas.  L,  Hays,  for  appellee. 

Sheewin,  C.  J. — One  of  the  defendant's  trains  killed 
a  pair  of  horses  and  destroyed  other  property  belonging 
to  the  plaintiff  at  a  highway  crossing.  The  plaintiff  al- 
leged negligence  because  of  a  failure  to  give  the  statutory 
signals  for  the  crossing  and  negligence  in  operating  the 
train  at  an  excessive  and  dangerous  rate  of  speed,  consid- 
ering the  location  of  the  crossing.  The  crossing  in  ques- 
tion is  at  the  north  end  of  a  cut  and  on  a  slight  curve  in 
the  defendant's  road  to  the  east.  The  plaintiff,  with  his 
team,  was  going  east  on  the  highway,  and  when  a  short 
distance  from  the  crossing  the  team  became  frightened  at 
a  train  coming  from  the  south,  broke  away  from  the  plain- 
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tiff,  and  were  killed  by  collision  with  the  train  on  the 
crossing. 

The  appellant  contends  that  there  was  no  evidence 
from  which  the  jury  could  find  that  the  whistle  was  not 
blown  and  the  bell  rung  for  this  crossing,  as  required  by 

I.  Railroads;  ^*^ '     ^^^     ^^     *^^^     ^^^     appellant     is     clcarly 

•iJStef  mistaken.     The  plaintiff  and  a  witness  who 

evidence,  ^^^    approaching    the    crossing    immediately 

ahead  of  him  testified  that  they  looked  and  listened  for  a 
train  from  a  point  twenty  rods  west  of  the  crossing  until 
they  were  close  to  it,  and  that  they  did  not  hear  a  bell  or 
whistle.  They  were  both  where  they  could  have  heard 
both  the  whistle  and  the  bell,  had  they  been  sounded,  and 
both  were  listening  for  such  signals.  Their  testimony  was 
not,  therefore,  merely  negative.  It  was  in  the  nature  of 
positive  testimony,  because,  if  the  witnesses  were  where 
they  could  not  fail  to  hear,  if  giving  the  matter  attention, 
and  they  were  in  fact  looking  out  for  and  listening  for  the 
signals  which  they  knew  should  be  given,  their  testimony 
would  be  entitled  to  as  much  weight  as  that  of  a  witness 
who  in  the  same  position  heard  the  signals.  Mackerall  v. 
Mailway  Co.,  Ill  Iowa,  547;  Stanley  v.  Railway  Co.,  119 
Iowa,  526;  Selensky  v.  Railway  Co.,  120  Iowa,  113;  Hof- 
fard  V.  Railway  Co.,  138  Iowa,  543. 

It  is  further  said  that  there  is  no  evidence  that  the 
failure  to  give  the  signals  was  the  cause  of  the  plaintiff's 
loss.     We  think  otherwise,  4iowever.     The  plaintiff  testified 

J.  Same:  proxi-      ^^^^  ^^^   team  was   afraid   of   the  cars   and 
mate  canse.       ^£  ^j^^  smokc  emitted  by  engines,   and  that 

he  was  looking  out  for  the  train  as  he  went  toward  the 
crossing.  He  was  driving,  walking  behind  his  wagon,  and 
when  the  horses  saw  the  smoke  of  the  train  rolling  up  over 
the  bank  of  the  cut  close  to  them  they  became  frightened 
and  broke  away.  Had  the  plaintiff  been  advised  of  the 
coming  of  the  train  by  the  proper  signals,  it  is  fair  to 
presume  that  he  would  have  stopped  his  team  in  a  safe 
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place  and  had  it  under  better  control.  Under  the  facts 
presented,  we  think  the  question  of  proximate  cause  was 
for  the  jury.     Ward  v.  Railway  Co.,  97  Iowa,  50. 

As  we  have  already  said,  the  plaintiff  testified  that 
he  looked  and  listened  for  the  approach  of  this  train.  The 
conformation  of  the  land  between   the   highway  and  the 

railroad  south  of  the  crossing  was  such  that 
'  contributory  a  train  could  not  be  seen  between  the  point 
"«««««'-  ^here  the  horses  became  frightened  and  a 
point  several  rods  farther  west;  hence,  the  plaintiff  must 
necessarily  rely  on  the  statutory  signals.  We  think  the 
question  of  his  negligence,  both  in  this  respect  and  in  re- 
spect to  his  attempt  to  control  his  horses  after  they  became 
frightened,  was  for  the  jury. 

Although  the  appellant  does  not  mention  the  matter 
in  its  brief  of  points,  it  argues  that  the  issue  of  excessive 
speed  should  not  have  been  submitted  to  the  jury,  and  that 
the  court  erred  in  instructing  on  the  subject  of  the  de- 
fendant's negligence  aside  from  the  failure  to  give  the 
statutory  signals.  We  do  not  propose  to  notice  these  mat- 
ters further  than  to  say  that  while  the  plaintiff's  pleading 
is  not  as  clear  as  it  might  be  made,  we  still  think  it  fairly 
admits  the  construction  given  it  by  the  trial  court. 

We  find  no  error  in  the  record,  and  the  judgment 
must  therefore  be  affirmed. 


Ellen  A.  Stbothees,  Appellee,  v.  Clarence  E.  Leigh, 

Claba  Ei  Leioh,  Appellant. 


Real  property:  kescission  of  contract  :  recovery  for  improvements, 
I  ETC.:  form  of  action.  In  an  action  by  the  purchaser  for  rescis- 
sion of  a  real  estate  contract,  the  fact  that  in  a  second  count  of 
the  petition  plaintiff  sought  to  recover  for  improvements  made 
upon  the  property,  expenses  of  maintaining  and  for  taxes  paid, 
and  offered  to  set  off  against  his  claim  the  rental  value  of  the 
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property  did  not  entitle  him  to  a  jury  trial  on  that  count;  as  the 
relief  sought  in  the  two  counts  related  to  the  same  subject  matter 
and  a  consideration  of  both  was  essential  to  a  determination  of 
the  controversy. 

Same:     rescission:    laches.     Where  both  parties  to  a  real  estate 

2  contract  supposed  that  good  title  was  being  transferred  but  the 
grantee  thereafter  discovered  that  it  was  fatally  defective,  so 
informed  the  grantor,  and  at  his  request  brought  an  action  to 
quiet  title,  which  failed,  and  within  a  reasonable  time  thereafter 
the  grantee  elected  to  rescind  the  purchase,  the  delay  occasioned 
by  the  action  to  quiet  title  did  not  defeat  the  right  to  rescind. 

Same:     mutual  mistake  as  to  title.    The  mutual  mistake  of  both 

3  parties  in  believing  that  the  grantor  possessed  and  was  convey- 
ing good  title,  which  was  in  fact  in  a  third  party,  is  ground  for 
rescission,  independent  of  the  question  of  fraud. 

Same:     rescission:    reasonable  time.     The  question  of  reasonable 

4  time  within  which  an  election  to  rescind  a  real  estate  contract 
must  be  exercised  is  governed  by  the  circumstances  of  the  case; 
and  where  time  has  been  given  a  grantor  to  make  his  title  good, 
equity  will  be  slow  to  declare  a  forfeiture  at  his  instance. 

Same:     rescission  :    waiver  of  right.     Under  some  circumstances 

5  the  bringing  of  an  action  by  a  grantee  in  his  own  name  to 
perfect  the  title  conveyed  will  preclude  the  right  to  rescind,  but 
not  where  it  is  done  at  the  request  of  the  grantor  for  the  pur- 
pose of  making  his  covenant  good. 

Appeal  from  Linn  District  Court. — Hon.  W.  N.  Treioh- 

LEB,  Judge. 

Wednesday,  May  3,  1911. 

The  nature  of  the  case  and  the  material  facts  shown 
by  the  record  are  stated  in  the  opinion.    Affirmed. 

Crosby  &  Fordyce,  for  appellants. 

Charles  W.  Kepler  &  Son,  for  appellee. 

Weavee,    J. — ^In    December,    1902,    the    defendants 
berein  claiming  to  own  a  certain  residence  property  in  the 
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town  of  Mt.  Vernon,  Iowa,  entered  into  an  agreement  to 
sell  and  convey  the  same  to  the  plaintiff,  Ellen  A.  Strothers, 
for  the  sum  of  $2,650.  In  pursuance  of  said  agreement, 
defendants  then  and  there  made  and  delivered  to  the  plain- 
tiff their  deed  of  said  premises  with  the  usual  covenants 
of  warranty,  and  in  consideration  thereof  plaintiff  paid 
to  defendants  said  purchase  price  in  full.  In  the  year 
1905  plaintiff  discovered  that  defendants'  said  deed  did 
not  convey  a  good  title,  in  that  a  certain  prior  grantor, 
through  whom  defendants  had  claimed  to  derive  their  title, 
was  a  life  tenant  only,  and  the  remainder  over  was  still 
outstanding.  This  fact  was  at  once  brought  to  the  notice 
of  defendants,  and  after  consultation  with  plaintiff  it  was 
determined  to  bring  an  equitable  action  in  plaintiff's  name 
to  quiet  the  title  in  her  against  the  alleged  remaindermen; 
the  defendants  undertaking  to  bear  the  costs  and  expense 
of  the  proceedings.  Trial  of  that  cause  in  the  district  court 
resulted  in  plaintiff's  favor,  but  on  appeal  to  this  court 
the  decree  was  reversed.  Strothers  v.  Woodcox,  142  Iowa, 
648.  Upon  announcement  of  said  decision,  plaintiff  noti- 
fied defendants  that  she  elected  to  rescind  the  purchase  of 
the  property,  tendered  a  deed  of  reconveyance,  and  de- 
manded a  return  of  the  purchase  money  paid  by  her.  The 
defendants  did  not  comply  with  said  demand,  and  this 
action  was  thereupon  instituted  in  equity.  Plaintiff's  peti- 
tion states  the  facts  substantially  as  hereinbefore  recited, 
and  prays  a  decree  of  the  court  for  a  rescission  of  said 
sale  and  for  the  recovery  of  the  purchase  money  paid  by 
her,  with  interest. 

In  a  second  count  plaintiff  further  asks  to  recover  for 
permanent  improvements  placed  on  the  property  by  her 
before  the  discovery  of  the  defect  in  her  title,  for  expenses 
incurred  by  her  in  the  case  of  Strothers  v.  Woodcox,  supra, 
and  for  taxes  and  other  expenses  incurred  in  the  main- 
tenance of  said  property,  against  which  she  offers  to  credit 
the  reasonable  rental  value  thereof  during  the  time  of  her 
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occupancy,  and  in  furtherance  of  the  relief  sought  by  her 
she  tenders  a  conveyance  of  the  premises,  warranting  the 
same  against  any  incumbrance  by,  through,  or  under  her. 

Before  answering,  defendants  moved  to  transfer  the 
second  count  of  the  petition  to  the  law  calendar  for  trial, 
which  motion  was  overruled  and  error  is  assigned  thereon. 
Defendants  then  answered,  admitting  the  sale  and  con- 
veyance of  the  property  as  alleged  in  the  petition  and  the 
receipt  of  the  purchase  price  in  the  sum  named.  They 
admit  the  subsequent  discovery  of  the  defect  in  the  title 
so  conveyed,  and  that  upon  consultation  between  the  par- 
ties an  action  to  quiet  title  in  plaintiff  was  instituted,  and 
that  defendants  agreed  to  pay  the  expense  thereof,  but 
deny  that  it  was  begun  at  their  request.  They  also  aver 
that  the  rental  value  of  the  premises  during  the  plaintiff's 
occupancy  has  been  much  in  excess  of  legal  interest  on  the 
purchase  price  thereof,  and  in  excess  of  all  expenditures 
by  plaintiff  for  improvements,  repairs,  insurance,  and  other 
incidental  expenses.  Defendants  further  allege  that  after 
the  discovery  of  the  defect  in  said  title  the  plaintiff  af- 
firmed the  conveyance  to  her  by  claiming  and  exercising 
rights  thereunder  as  purchaser  and  owner,  and  thereby 
waived  her  right,  if  any  she  had,  to  rescind  the  deal  or 
demand  a  return  of  the  money  paid  by  her. 

On  hearing  the  evidence,  the  trial  court  entered  a 
decree  for  plaintiff  for  the  rescission  of  the  conveyance 
and  for  the  recovery  of  the  purchase  price,  with  interest 
thereon,  together  with  amounts  expended  for  taxes,  insur- 
ance, and  repairs,  and  for  the  cost  of  constructing  a  per- 
manent sidewalk  and  certain  unpaid  costs  and  expenses 
incurred  in  the  case  of  Strothers  v.  Woodcox,  supra;  said 
allowances  aggregating  the  sum  of  $4,233.75,  upon  which 
there  was  applied  a  credit  for  the  rental  value  of  the  prop- 
erty while  in  the  occupancy  of  the  plaintiff,  aggregating 
$1,260,  leaving  a  remainder  due  to  plaintiff  of  $2,973.75, 
for  which  judgment  was  entered. 
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The  defendants  appeal. 

I.  Complaint  is  made  of  the  refusal  of  the  trial 
court  to  transfer  the  second  count  of  the  petition  to  the 
law  calendar.     It  is  argued  that  the  claim  stated  in  this 

„  count  was  clearly  an  ordinary  demand  for 

I.  Real  Ptop-^  •'  •' 

lionJ^n-  ^^®  recovery  of  money  paid  and  expended, 
ery^^forS-'  ^^^  ^^*  ^^  no  equitable  relief  was  asked  in 
etc.'[*Sfrm'        conuectiou  therewith  it  was  triable  to  a  jury. 

The  point  can  not  be  sustained.  Though  the 
pleader  divided  the  petition  into  two  counts,  the  right  to 
recovery  on  the  second  was  dependent  upon  the  facts  stated 
in  the  first  count.  It  was  in  substance  a  demand  that  in 
case  plaintiff  be  found  entitled  to  recover  on  the  allegations 
of  the  first  count,  the  court  should  then  require  an  equitable 
accounting  between  the  parties,  in  which  the  claims  for 
interest,  taxes,  insurance,  repairs,  improvements,  and  ex- 
penses on  the  one  hand,  and  for  use  and  rent  of  the  prop- 
erty on  the  other,  should  be  adjusted,  and  the  proper 
balance  between  them  ascertained  and  adjudicated.  All 
this  matter  might  well  have  been  set  up  in  a  single  count 
The  petition  in  its  essence  states  but  a  single  cause  of  ac- 
tion, and  the  relief  asked  in  the  two  counts  all  relates 
to  the  same  transaction,  and  the  consideration  of  both  is 
essential  to  a  complete  adjudication  of  the  controversy. 
The  court  did  not  err  in  overruling  the  motion  to  transfer. 

II.  The  defense  on  which  appellant  principally  re- 
lies is  that  plaintiff  having  failed  to  demand  a  rescission 
promptly  on  discovering  the  defect  in  the  title,  and  hav- 

2.  Same:  rcscia-  ^S  S^^®  ^^^  court  in  the  casc  of  Stvotkers 
9ion:  laches.  ^^  Woodcox,  asscrtiug  owucrship  of  the  prop- 
erty and  asking  to  have  her  title  quieted,  her  right  to 
rescind  the  purchase  was  thereby  waived  and  lost.  In  other 
words,  if  we  correctly  apprehend  the  argument  it  is  the 
claim  of  counsel  that  plaintiff's  right  of  action,  if  any  she 
has,  is  upon  the  covenants  of  warranty  in  her  deed,  and 
not  an  action  in  equity  for  rescission.     But  we  think  it 


May  1911]  Stbothbrs  v.  Leigh.  219 

very  clear  from  the  record,  including  the  testimony  and 
admissions  of  the  defendants  themselves,  that  the  delay 
occasioned  by  the  litigation  in  the  case  of  Strothers  v. 
Woodcox,  was  made  or  permitted  at  the  instance  of  de- 
fendants, and  that  the  suspension  of  further  action  on 
plaintiff's  part  pending  said  proceedings  would  not  defeat 
her  right  of  rescission  in  the  event  of  the  alleged  outstand- 
ing title  being  established.  The  question  whether  there 
was. in  fact  a  failure  of  title  had  been  in  issue  against  the 
hostile  claimants  at  defendants'  request,  and  they  can 
not  be  permitted  to  acquire  any  advantage  over  plaintiff, 
simply  because  she  waited  until  such  failure  had  been 
judicially  established  before  pressing  her  claim  against 
them.  I^ot  until  that  litigation  had  culminated  in  final 
decree  was  it  known  to  a  certainty  that  the  title  conveyed 
by  the  defendants  was  bad,  and,  as  plaintiff  announced 
her  election  to  rescind  within  reasonable  time  thereafter, 
the  rescission  was  timely. 

/  That  the  circumstances  were  such  as  to  justify  rescis- 
sion, there  can  be  no  doubt.  It  was  not  necessary  to  that 
end  for  plaintiff  to  prove  actual  fraud  or  misrepresenta- 
tion on  part  of  defendants   in  making  the 

mistake  as        salc  to   her.      It  is  enoufi^h   if  both  parties 

to  title  ,  . 

believed  defendants  possessed  a  good  title 
which  they  were  authorized  to  convey,  and  it  was  subse- 
quently found  that  the  title  was  in  third  parties,  and  the 
deed  to  plaintiff  proved  ineffective  to  vest  in  her  the  prop- 
erty she  had  purchased.  Such  mistake  would  involve  no 
fraud  in  the  moral  sense  of  that  word;  but  to  permit  the 
seller  to  insist  upon  an  advantage  so  obtained  and  refuse 
to  place  the  purchaser  in  statu  quo,  so  far  as  that  is  pos- 
sible by  a  proper  decree,  would  be  to  make  the  law  an  in- 
strument of  fraud.  It  is  conceded  that  defendants  under- 
took to  convey  a  good  title,  and  that  plaintiff,  relying  upon 
their  claims  and  representations  in  this  respect  and  upon 
the  abstract  exhibited  by  them^  made  her  purchase,  and  it 
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is  also  conceded  that  the  title  so  conveyed  was  later  con- 
clusively adjudged  to  be  bad.  That  a  rescission  may  be 
had  under  such  circumstances  has  often  been  held  by  this 
court.  Weise  v.  Orove,  123  Iowa,  589;  Smith  v.  Bricker, 
86  Iowa,  285;  Clapp  v.  Oreenlee,  100  Iowa,  695;  Camp- 
bell V.  Spears,  120  Iowa,  673.  For  reasons  already  stated, 
we  can  not  say  that  plaintiff  was  guilty  of  laches  forfeiting 
her  right  to  rescind. 

It  is  true  that  one  who  wishes  to  rescind  a  contract 
must  indicate  the  purpose  so  to  do  with  reasonable  prompt- 
ness.    But  what  is  "reasonable  promptness,"  so  far  as  the 
Same-  element   of   time   is   concerned,   varies   with 

rcasonLbie         ^^®  Varying  circumstancos  of  the  cases.     Ap- 
*""*"  parent  delay  is  always  open  to  explanation. 

Walling  v.  Thomas,  133  Ala.  430  (31  South.  982),  and, 
if  such  delay  has  been  accorded  to  give  the  other  party 
time  and  opportunity  to  make  good  the  defective  title,  a 
court  of  equity  will  be  slow  to  make  it  a  ground  for  for- 
feiture or  waiver  upon  the  objection  of  the  party  for  whose 
benefit  it  has  been  given.  No  authority  holding  otherwise 
has  been  called  to  our  attention,  and  we  are  quite  certain 
none  can  be  found. 

It  is  said,  however,  that  plaintiff's  act  of  acquiescence 
in  the  prosecution  of  the  former  action  in  her  name  as  the 
alleged  owner  of  the  property  is  an  assertion  of  ownership 

inconsistent  with  the  right  to  rescind.     Con- 

5-  relciwion:         codiug   that   uudcr    some    circumstances    the 

right'  ^^         bringing  of  such  an  action  could  be  treated 

as  a  waiver  of  the  right  of  rescission,  it 
would  be  inequitable  to  so  treat  it  in  this  case.  The 
plaintiff  did  hold  such  title  as  defendants  could  give  her, 
and  they  were  seeking  to  confirm  it  and  make  it  good.  To 
do  so  that  action  was  brought  and  prosecuted  in  her  name, 
but  her  grantors  who  arranged  for  it  and  assumed  the  ex- 
penses of  it  were  the  real  plaintiffs,  and  were  bound  by  the 
judgment  therein   as   effectually   as   the  nominal   plaintiff 
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herself.  That  action  was  simply  an  expedient,  and  a  law- 
ful one,  adopted  by  defendants  to  remove  any  cause  for 
rescission  which  plaintiff  might  have.  It  failed,  and  when 
that  failure  was  settled  beyond  question  by-  the  court's 
decree  plaintiff's  right  of  rescission  was  left  unimpaired. 
The  decree  for  plaintiff  was  therefore  properly  entered. 
We  are  more  satisfied  with  this  conclusion  from  the 
fact  that  were  appellants'  contention  as  to  appellee's  ap- 
propriate remedy  to  be  sustained  by  us  and  a  reversal 
ordered,  or  the  cause  remanded  as  an  action  at  law  upon 
a  breach  of  the  covenant  of  seisin,  plaintiff's  recovery,  in 
view  of  her  practical  ouster  by  the  adverse  decree  in 
Strothers  v.  Woodcox,  would  be  assessed  upon  substan- 
tially the  same  basis  as  a  rescission,  i.  e.,  a  return  of  the 
money  paid,  with  lawful  interest.  2  Sutherland,  Dam. 
(3d  Ed.)  section  693.  We  have  no  doubt,  however,  of 
the  propriety  of  the  remedy  here  employed  or  of  the  jus- 
tice of  the  conclusion  reached  by  the  trial  court  Af- 
firmed. 


TowHT  OP  ScRANTON,  Appellant,   v.   Lewis  Henbsn  and 

J.  Gr.  "Bulck,  Appellees. 

Criminal  law:     appeal  by  state:    scope  of  review.    A  prosecution 

1  for  the  violation  of  an  ordinance  prohibiting  a  transient  mer- 
cantile business  without  a  license  is  at  least  of  quasi  criminal 
character,  and  on  appeal  from  a  judgment  of  acquittal  the  court 
will  do  nothing  more  than  announce  proper  rules  for  future 
guidance. 

Municipal    corporations:     transient    mJerchants:     evidence.     On 

2  a  prosecution  under  an  ordinance  requiring  a  license  of  transient 
merchants  it  was  error,  under  the  showing  in  this  case,  to  ex- 
clude evidence  that  a  person  other  than  defendant  in  fact  owned 
and  had  an  interest  in  the  goods,  and  that  defendants  were 
simply  handling  them  as  agents  to  close  them  out  at  an  early 
date. 

Same:     criminal  law:    evidence:    admissions.     An  offer  to  com- 

3  promise  the  offense  is  admissible  in  a  criminal  prosecution:    So 
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that  evidence  that  one  charged  with  selling  goods  as  a  transient 
merchant  without  a  license  offered  to  give  the  mayor  a  certain 
sum  to  settle  the  controversy,  not  however  as  license  money, 
was  competent,  either  as  an  admission  of  guilt  or  an  attempt  to 
compromise. 

Same:    transient  merchants:   evidence.    The  term  transient  mer- 

4  chant  has  reference  rather  to  the  character  of  the  business  con- 
ducted than  to  the  residence  of  the  merchant;  and  in  determin- 
ing whether  a  merchant  shall  be  deemed  transient  the  kind  of 
business  and  place  where  conducted,  and  the  duration  or  intended 
duration  are  to  be  considered.  Evidence  held  to  require  sub- 
mission of  this  issue. 

Same*     On  a  prosecution  for  the  violation  of  an  ordinance  requir- 

5  ing  a  license  of  transient  merchants,  evidence  that  the  stock  of 
goods  had  been  kept  and  offered  for  sale  in  an  itinerant  manner 
is  competent 

Appeal  from  Oreene  District  Court. — How.  F.  M.  Pow- 

£BS,  Judge. 

Wednesday,  May  8,  1911. 

Defendants  were  accused  of  the  violation  of  an  or- 
dinance of  the  plaintiflE  town,  in  that  without  a  license 
they  carried  on  a  transient  mercantile  business  in  the  said 
town.  The  trial  court  directed  a  verdict  for  defendants, 
and  plaintiff  appeals.     Reversed. 

B.  0.  Clark  and  J.  A.  Henderson,  for  appellant. 

J,  Y.  Imke  and  Wilson  &  Albert,  for  appellees. 

Deemeb,  J. — Section  700  of  the  Code  provides  that 
"towns  shall  have  power  to  define  by  ordinance  who  shall 
be  considered  transient  merchants  and  to  regulate  license 
and  tax  their  sales.  .  .  ."  Pursuant  to  this  statute 
the  plaintiff  town  enacted  an  ordinance  from  which  we 
extract  the  following: 

Section  1.     Be  it  ordained  by  the  coimcil  of  the  in- 
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corporated  town  of  Scranton,  in  Greene  County,  Iowa,  that 
no  person,  firm  or  company  or  corporation  shall  be  en- 
gaged in  any  manner,  directly  or  indirectly,  carry  on  any 
trade,  business,  profession,  or  scheme,  hereinafter  men- 
tioned, described  or  defined  within  the  corporate  limits 
of  said  town  until  such  person,  company  or  corporation 
shall  have  first  procured  a  license  therefor. 

Sec  2.  In  all  cases  applications  for  license  shall  be 
made  to  the  mayor,  who  shall  inform  the  applicant  of  the 
amount  required  to  be  paid  for  the  same,  and  upon  pro- 
duction of  the  receipt  of  the  town  treasurer  showing  that 
the  required  amount  of  such  license  has  been  paid  to  him 
for  that  purpose,  shall  issue  to  the  applicant  the  required 
license  in  accordance  with  the  ordinances  of  the  town,  but 
in  no  case  to  be  inconsistent  to  the  laws  of  the  state.    .    .   • 

Sec.  7.  Peddlers  and  hawkers,  proprietors  or  op- 
erators of  dollar  stores  or  gift  enterprises  not .  prohibited 
by  the  laws  of  the  state,  all  transient  merchants  and  per- 
sons transiently  remaining  in  said  town  and  selling  or 
offering  for  sale,  in  any  manner,  any  goods,  wares,  or 
merchandise,  or  chattels  of  any  kind,  at  retail  in  tempo- 
rary places  of  business,  or  traveling  about  the  town,  shall 
pay  a  license  of  not  less  than  ($1.50)  one  dollar  and  fifty 
cents  nor  more  than  ($15.00)  fifteen  dollars,  in  the  discre- 
tion  of  the  mayor,  for  each  day  80  engaged.    ..... 

Sec.  11.  Any  person  violating  any  of  the  provisions 
of  this  ordinance  shall  on  conviction  thereof  be  subject 
to  a  fine  of  not  less  than  ($3.00)  three  dollars  nor  more 
than  ($75.00)  seventy-five  dollars,  and  costs  of  prosecu- 
tion, in  the  discretion  of  the  court  or  mayor,  and  shall 
be  imprisoned  until  such  fines  and  costs  are  paid,  not  ex- 
ceeding  thirty  days. 

On  January  31,  1910,  an  information  was  filed  before 
the  mayor  of  the  town,  accusing  defendants  of  a  violation 
of  this  ordinance,  in  that  they  "did  on  or  about  the  29th 
day  of  January,  1910,  rent  and  occupy  the  frame  building 
located  on  lot  nine  in  block  ten  of  the  original  town  of 
Scranton,  Iowa,  and  place  therein  a  stock  of  clothing  and 
other  merchandise  for  sale  and  to  be  sold  by  the  said 
defendants  at  retail  temporarily  and  to  be  closed  out  and 
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sold  out  within  the  next  sixty  days,  the  said  stock  and 
goods  being  a  transient  stock  and  goods,  and  the  defend- 
ants being  engaged  in  said  business  temporarily  and  as 
transient  merchants  without  buying  and  procuring  a  li- 
cense from  the  authorities  of  the  said  town  of  Scranton, 
Iowa,  for  the  purpose  of  conducting  and  carrying  on  said 
business  and  the  sale  of  said  goods,  and  the  defendants 
have  refused  to  purchase  and  buy  a  license  as  by  ordi- 
nance of  said  town  provided,  though  demanded  to  do  so 
for  the  carrying  on  of  said  business  and  the  sale  of  said 
goods/*  Upon  trial  before  the  mayor  defendants  were 
convicted,  and  they  each  appealed.  The  case  coming  on 
for  hearing  in  the  regular  way  before  the  district  court, 
that  court,  after  hearing  all  of  the  testimony  for  plaintiff, 
directed  a  verdict  for  the  defendants  upon  the  following 
grounds:  "(7)  That  the  evidence  of  the  plain tiflE  entirely 
fails  to  show  that  the  defendants  are  transient  merchants 
under  the  laws  of  the  state  of  Iowa.  (8)  The  evidence 
entirely  fails  to  show  in  any  manner  that  said  stock  of 
goods  is  to  be  sold  out  or  removed  from  the  town  within 
such  a  period  as  would  make  them  transient  merchants." 
Plaintiff  appeals. 

I.     As  the  case  is  criminal  or  qvasi  criminal  in  char- 
acter, we  can  do  no  more  than  announce  proper  rules  of 

law  for  the  future;  for  the  acquittal  of  the 
law:  appeal  defendants  is  final,  and  they  can  not  again 
•cope  of  be   tried.      Columbus   City  v.    Cuicomp,    61. 

Iowa,  672;   City  v.   Unterktrcher,  99  Iowa, 
401.     See,  also.  Code,  section  5463, 

In  addition  to  the  claim  that  the  trial  court  was   in 
error  in  directing  the  verdict,  certain  rulings  on  evidence 

are  complained  of.  The  testimony  tended  to 
coEPORATioNs:  show  that  defendant  Hcnson,  in  connection 
merchants:        with  his  father,  had  formerly  run   a   small 

evidence.  ,  '  />    a 

shoe  store  in  the  town  of  Scranton,  but  not 
in    the   building    in    which    the    goods    in    question    were 
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handled.  The  stock  of  clothing  in  question  was  at  (}lad- 
brook,  Iowa,  the  latter  part  of  the  year  1909,  and  in  Jan- 
uary of  the  year  1910  was  placed  in  what  is  known  as 
the  Dowling  building  in  plaintiff  town.  The  building  was 
owned  by  T.  Lewis  and  A.  E.  Edwards  jointly.  This 
building  was  rented  ostensibly  by  the  defendant  Henson 
about  January  23,  1910,  for  no  definite  period;  the  agree- 
ment being  that  he  should  have  it  for  thirty  or  sixty 
days  or  perhaps  one  year.  Defendant  Black  came  with 
the  goods  from  the  town  of  Qladbrook  and  remained  in 
Scranton  for  a  period  of  from  ten  days  to  two  weeks.  He 
was  a  stranger  in  the  town  of  Scranton,  but  was  engaged 
in  the  business  which  was  there  being  conducted  in  the 
defendant  Henson^s  name.  Henson  had  an  advertisement 
printed  in  one  of  the  newspapers  published  in  plainti£F 
town,  in  which  he  asserted  that  he  was  conducting  a  public 
liquidation  sale;  that  he  had  bought  $10,000  worth  of 
clothing,  sh6es,  and  furnishings  which  he  expected  to  turn 
into  money  within  the  next  sixty  days;  that  the  sale 
would  commence  January  29,  1910,  and  would  last  sixty 
days.  The  character  of  the  goods  was  stated  and  the  prices 
at  which  such  goods  would  be  sold,  and  the  list  disclosed 
such  bargains  as  would  appeal  to  bargain  hunters.  Plain- 
tiflE  sought  to  show  that  one  Keedick,  or  the  Union  Cloth- 
ing Company,  in  fact  owned  or  had  some  interest  in  the 
goods,  and  that  defendants  were  simply  handling  the  same 
for  Keedick  or  the  company  in  order  to  close  them  out  at 
an  early  day.  Objection  to  testimony  tending  to  show  this 
ownership  or  control  of  the  goods  was  sustained,  and  in 
this  we  think  the  trial  court  was  in  error. 

Plaintiff  also  offered  to  show  that  after  this  case  was 

commenced  defendant  Henson  went  to  the  mayor  of  the 

Same-  *^^^  *"^^  ^^^^  ^®  Wanted  to  give  him   (the 

evwlnSl:'*^'     t^^Jot)  the  sum  of  $50  to  settle  the  contro- 

admitsions.       ^^^^^^    Defendant  Henson  also  said  that  he  did 

not  want  it  to  apply  as  a  license,  but  that  he  just  wanted 
Vol.  isi  Ia.— 15. 
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to  give  the  mayor  $50.  This  testimony  was,  upon  de- 
fendants' motion,  stricken  out  on  the  ground  that  as  it 
was  an  attempt  to  compromise,  the  testimony  was  not  ad- 
missible. In  this  the  trial  court  was  also  in  error.  The 
statement  made  by  the  defendant  was  either  an  admission 
of  guilt  or  an  attempt  to  compromise  an  offense,  and,  in 
either  event,  it  was  admissible.  Admissions  in  the  form 
of  a  compromise  are  not  admissible  in  a  law  action;  but 
this  rule  does  not  apply  to  criminal  cases.  See  McMath  v. 
State,  65  Ga.  303;  Barr  v.  People,  113  111.  471;  State  v. 
Soper,  16  Me.  293  (33  Am.  Dec.  666) ;  Cecil  v.  Territory, 
16  Okl.  197  (82  Pac.  654);  Collins  v.  State,  116  Wis. 
696  (92  N.  W.  266) ;  Bumph  v.  State,  91  Ga.  20  (16  S. 
E.  104)  ;  Jones  v.  State,  64  Ind.  473. 

11.     We  are  also  of  opinion  that  the  trial  court  was 
in  error  in  directing  a  verdict  for  the  defendants.     The 
ordinance  from  which  we  have  quoted  does  define  "tran- 
Same-  sient   merchants,"   although   it  must   be   ad- 

mcrlhanta:        mittcd  that  this  definition  is  not  perhaps  as 
evidence.  lucid  as  it  might  have  been.     It  says  "all 

transient  merchants  and  persons  transiently  remaining  in 
said  town  and  selling  or  offering  for  sale  in  any  manner 
any  goods,  wares,  or  merchandise  at  retail  in  temporary 
places  of  business."  Defendant  Black  was  undoubtedly  a 
transient.  Henson  was  not,  because  he  was  a  permanent 
resident  of  the  town  of  Scranton.  Each  was  undoubtedly 
a  merchant  or  acting  for  a  merchant.  There  was  enough 
testimony  to  take  the  case  to  the  jury  upon  the  question 
as  to  whether  or  not  this  business  was  permanent  or  was 
intended  to  be  of  that  character,  or  whether  it  was  tran- 
sitory. Ordinarily,  it  is  the  character  of  the  business 
which  is  the  determinative  feature,  rather  than  the  resi- 
dence of  the  merchant,  and  in  solving  this  problem  three 
things  must  be  considered:  First,  the  kind  of  business; 
second,  the  place  where  it  is  conducted;  and,  third,  the 
duration  or   intended   duration  thereof.      If   the   business 
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wasj  or  was  intended  to  be,  intermittent  in  character,  and 
not  permanent,  then  the  seller  was  an  itinerant  vendor, 
and  not  a  permanent  tradesman.  As  said  in  City  of  Ot- 
tumwa  V.  Zekind,  96  Iowa,  622,  we  do  not  understand 
that  the  term  "transient  merchant"  has  reference  to  the 
residence  of  the  individual.  It  more  properly  relates  to 
the  business  carried  on  by  him. 

Without  quoting  from  the  testimony  at  length,  .for 
to  do  so  would  serve  no  useful  purpose,  we  are  constrained 
to  hold  that  the  trial  court  was  in  error  in  directing  a  ver- 
dict; for  whether  the  defendants,  or  either  of  them,  were 
principals  or  merely  agents  in  the  transaction,  is  entirely 
immaterial,  for  in  either  event  they  would  be  liable  if  en- 
gaged in  business  as  transient  merchants  without  first  pro- 
curing the  license  required  by  the  ordinance. 

III.  Carrying  this  rule  to  its  logical  conclusion,  it 
is  apparent  that  the  trial  court  was  in  error  in  denying 
plaintiff  the  right  to  show  that  the  stock  of  goods  in  ques- 
tion had  been  kept  and  offered  for  sale  at 
other  towns  in  an  itinerant  manner;  that 
the  said  stock  was  in  fact  owned  by  Keedick  or  the  Union 
Clothing  Company;  and  that  it  was  being  handled  by  the 
defendants  as  agents  in  such  a  way  as  to  make  them  liable 
as  clerks  ,or  agents  for  the  true  owners  of  the  goods.  See 
Iowa  City  v.  Newell,  115  Iowa,  55. 

The  following  authorities  sustain  the  views  herein 
announced:  CarrolUon  v.  Bazzette,  159  III.  284  (42  N. 
E.  837,  31  L.  R  A.  522);  State  v.  Feingold,  77  Conn. 
326  (59  Atl.  211);  Commonwealth  t?.  Crowell,  156  Mass. 
215  (30  N.  E.  1015);  Snyder  v.  Closson,  84  Iowa,  184; 
Ottumwa  V.  Zekind,  95  Iowa,  622. 

Having  now  announced  the  proper  rules  of  law  for 
the  government  of  such  proceedings,  our  duty  is  done,  with 
the  result  that  while  the  defendants  can  not  be  punished 
for  their  unlawful  act,  the  judgment  of  the  trial  court 
should  be,  and  it  is,  reversed. 
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Jamss  Malet  v.  The  Western  Union  Telbosaph  Com- 
pany, Appellant. 

Telegraphs  and  telephones:     negligent  delay:    mental  anguish: 

1  damages.  Wherever  mental  anguish  is  the  natural  consequence 
of  negligent  delay  in  the  transmission  and  delivery  of  a  telegram 
damages  are  recoverable  therefor. 

In  this  action  plaintiff  was  absent  from  home  and  the  delay  in 
delivering  a  message  announcing  the  serious  illness  of  his  wife 
caused  him'  to  reach  home  twenty-four  hours  later  than  he  might 
otherwise  have  done,  although  he  could  not  have  reached  her 
while  living. 

Same:     evidence.     Evidence  that  an  operator  receiving  a  message 

2  for  transmission  did  everything  possible  to  have  it  forwarded 
through  another  office  of  the  company,  but  failed  because  he 
could  get  no  response  from  it,  would  not  have  the  effect  to  re- 
lieve the  company  from  liability  for  the  delay  and  was  therefore 
immaterial,  in  the  absence  of  any  evidence  tending  to  excuse  the 
conduct  of  the  other  office. 

Same:    amount  op  damage.    An  award  of  $6oo  damages  in  this  case 

3  is  reduced  on  appeal  to  $300. 

Appeal  from  Cedar  District  Court. — Hon.  W.  N.  Tbbich- 

usR,  Judge* 

Friday,  May  5,  1911. 

.  Action  for  damages  consequent  on  delay  in  delivery 
of  a  telegram  resulted  in  judgment,  from  which  defendant 
appeals.     Affirmed  on  condition. 

Oeo.  H.  Fearons,  Hewitt,  Miller  &  Wallingford,  Daw- 
ley  &  Wheeler  and  John,  T.  Moffit,  for  appellant 

C7.  c7.  Lynch,  for  appellee. 
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Ladd^  J. — The  following  message  was  delivered  to 
defendant's  agent  at  Stanwood,  Iowa,  at  4:13  o'clock  in 
the  morning  of  September  6,  1909:  "Stanwood,  Iowa, 
Sept.  6,  1909.  To  Jim  Maley,  care  Ray  Maley,  Brook- 
ings, South  Dakota.  Come  home  at  once,  your  wife  is 
sick.  Dr.  Tilden."  The  sender  was  a  physician  in  at- 
tendance on  the  wife,  and  the  sendee,  plaintiff  herein,  was 
visiting  his  brother,  Ray  Maley,  on  a  farm  seven  miles 
from  Brookings.  Mrs.  Maley  died  at  about  twelve  o'clock 
m.  of  the  same  day,  and  a  telegram  from  plaintiff's  brother 
BO  stating  was  delivered  with  that  first  mentioned  by 
telephone  from  Brookings  at  five  o'clock  in  the  afternoon. 
Had  it  been  delivered  promptly,  the  sendee  would  have 
received  the  first  telegram  in  time  to  have  taken  a  train 
at  11:15  o'clock  in  the  forenoon,  and  he  would  have 
reached  Stanwood  the  next  morning  at  6:30  o'clock.  Be- 
cause of  the  delay  he  was  compelled  to  remain  untrl  the 
following  day,  and  arrived  in  Stanwood  twenty-four  hours 
later  than  he  would  have  arrived  but  for  the  defendant's 
negligence.  This  did  not  prevent  him  from  being  present 
at  the  funeral,  and,  had  the  message  been  promptly  deliv- 
ered, he  could  not  have  reached  home  in  time  to  have  seen 
his  wife  alive. 

I.  The  mental  anguish  for  which  recovery  is  sought 
is  that  growing  out  of  his  peculiar  situation,  far  from 
home,   and   his   two   motherless   children,    ignorant   of   the 

circumstances    attendinff    the    death    of    his 

I.  Telegsapbs  " 

PHOKM^^eg-     "^if^j  ^^  ^^  had  left  her  well,  and  un^ble  to 
in^iiwcn?:       participate  in  necessary  preliminary . arrange- 
SSS*  *°"        ments   for   her  burial.     For   such   detention 
*"*  the  defendant,  if  negligent,  was  responsible, 

and  no  argument  is  required  to  demonstrate  that  his  grief 
for  the  loss  of  his  wife  was  intensified  thereby.  Counsel 
do  not  contend  otherwise,  but  call  upon  this  court  to  de- 
fine arbitrary  boundaries  for  the  doctrine  awarding  dam- 
ages because  of  mental  anguish  due  to  the  negligent  delay 
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in  the  carriage  of  social  and  personal  messages.  It  urges 
that  recovery  in  such  cases  should  be  limited  (1)  to  per- 
sons who  are  prevented  from  being  present  before  death, 
or  (2)  from  being  present  at  the  funeral,  or  (3)  where, 
by  reason  of  the  failure  of  prompt  delivery,  no  arrange- 
ments have  been  made  for  the  funeral  when  the  sendee 
arrives  with  the  body  of  the  deceased.  No  reason  is  as- 
signed  for  this,  save  that  other  courts  are  said  to  have  so 
held,  and  it  seems  to  be  feared  that  in  some  way  the  al- 
legorical Pandora's  box  of  evils  may  be  opened  should  the 
carrier  of  intelligence  be  compelled  to  respond  in  repara- 
tion of  the  legitimate  consequences  of  negligence  in  the 
discharge  of  his  duties.  Since  the  mental  anguish  doc- 
trine has  been  recognized,  it  would  seem  that  in  a  proper 
case  damages  should  be  awarded  whenever  mental  anguish 
is  the  natural  and  proximate  result  of  Hhe  negligent  delay 
or  omission  of  the  carrier  in  the  performance  of  the  duty 
undertaken. 

That  some  courts  have  hesitated  about  doing  this,  and 
have  erected  barriers  beyond  which  they  have  declared 
they  will  not  go,  has  not  deterred  others  from  regarding 
mental  anguish  as  an  element  of  damages  to  be  taken  into 
accoimt  whenever  the  natural  consequefice  of  the  carrier's 
wrong.  Of  this  class  is  Foreman  v.  Western  Union  Tel. 
Co.,  141  Iowa,  32.  A  son  sent  a  telegram  to  his  father 
announcing  the  death  of  his  wife,  and  he  was  held  entitled 
to  recovery  for  mental  anguish  suffered  because  of  the 
father's  failure  to  attend  the  funeral  as  a  consequence  of 
the  omission  to  deliver  the  telegram.  In  Western  U.  T. 
Co.  V.  Crocker,  135  Ala.  492  (33  South.  45,  59  L.  R.  A. 
398),  the  plaintiff  sent  a  message  to  his  mother-in-law, 
saying  that  his  son,  four  years  old,  was  worse,  "Come  on 
midnight  train."  In  consequence  of  the  failure  to  deliver 
the  telegram,  the  grandmother  did  not  reach  the  home  of 
plaintiff  imtil  after  the  death  of  the  child,  and  recovery 
for  mental  anguish  suffered  by  the  father  was  approved; 
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the  court  saying:  "The  father,  in  sending  the  message, 
knew  of  the  affection  existing  between  the  child  and  the 
grandmother,  and  would  have  been  an  unnatural  father 
not  to  have  been  sustained  and  comforted  by  her  presence, 
pained  and  grieved  by  her  absence  in  the  trial  at  the  time 
of  the  death  of  his  son.  We  are  of  opinion  that  the  re- 
lationship between  the  sender  and  sendee  and  the  person 
named  in  the  message  is  such  as  to  warrant  the  recovery 
of  damages  for  mental  suffering  and  anguish."  In  West- 
em  U.  T.  Co.  V.  Hollingsworth,  83  Ark.  39  (102  S.  W. 
681,  11  L.  R.  A.  (N.  S).  497,  119  Am.  St.  Rep.  105), 
the  plaintiff  had  received  a  letter  stating  that  his  brother 
was  sick  with  pneumonia,  and  containing  the  statement 
that,  "Tuesday  will  be  the  ninth  day,  and  you  know  what 
that  means."  On  Tuesday  he  received  a  telegram  stating 
that  his  brother  was  on  the  point  of  death;  but,  owing  to 
the  inclemency  of  the  weather  and  the  condition  of  the 
roads,  he  was  unable  to  reach  him,  and  on  the  next  day 
inquired  by  telegram  of  a  friend:  "How  is  Hugh?  If 
dead,  when  and  where  buried?"  The  friend  delivered 
a  telegram  to  the  defendant  in  response,  saying:  "Hugh 
is  better  tonight."  There  was  a  delay  of  twenty-four  hours 
in  delivering  this  message,  and  the  plaintiff  was  allowed 
to  recover  for  mental  anguish.  In  Western  U.  Tel.  Co. 
V.  Robinson,  97  Tenn.  638  (37  S.  W.  545,  34  L.  R.  A. 
431)  recovery  for  mental  anguish  suffered  by  a  father  on 
account  of  the  delay  in  delivering  a  telegram  to  a  minister 
of  the  gospel  calling  him  to  the  bedside  of  a  daughter  who 
desired  baptism,  which  resulted  in  the  minister  failing  to 
get  there  before  the  daughter's  death,  was  approved.  These 
decisions  sufficiently  illustrate  the  tendency  of  the  better 
considered  cases  to  justify  the  allowance  of  damages  when- 
ever mental  anguish  is  the  natural  consequence  of  the  car- 
rier's negligence.  See,  also,  Willis  v.  Western  U.  T.  Co., 
69  S.   C.  531    (48  S.  E.   538,   104  Am.   St.  Rep.   828); 
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Oerock  v.  Tel  Co.,  142  N.  C.  22  (54  S.  E.  783) ;  West- 
ern U.  T.  Co.  V.  Mcllvoy,  107  Ky.  633  (55  S.  W.  428). 
There  are  plenty  of  decisions  in  conflict  with  these; 
but,  as  noted  by  the  Supreme  Court  of  Arkansas  in  the 
Hollingsworth  case,  it  is  difficult  to  justify  them  on  any 
logical  basis.  Thus,  in  Rowell  v.  W.  U.  Tel.  Co.,  75  Tex. 
26  (12  S.  W.  634),  the  court  held  that  where  omission  or 
delay  in*  transmitting  a  message  merely  resulted  in  not 
allaying  the  anxiety  for  the  condition  of  a  relative,  there 
could  be  no  recovery,  and  this  was  followed  in  Sparkman 
V.  Tel.  Co.  130  N.  C.  447  (41  S.  E.  881).  See  Western 
U.  T.  Co.  V.  Edmundson,  91  Tex.  206  (42  S.  W.  549). 
As  declining  to  extend  the  doctrine  beyond  the  limits 
claimed  by  appellant,  see  Western  U.  T.  Co.  v.  McCaul, 
115  Tenn.  99  (90  S.  W.  856)  ;  Robinson  v.  W.  U.  T.  Co. 
(Ky.)  68  S.  W.  656  (57  L.  R.  A.  611);  Francis  v.  W. 
U.  T.  Co.,  58  Minn.  252  (59  N.  W.  1078,  25  L.  R  A. 
406,  49  Am.  St.  Rep.  507).  See  valuable  note  to  W.  U. 
T.  Co.  V.  Hollingsworth,  11  L.  R.  A.  (N.  S.)  497,  from 
which  it  appears  there  is  much  conflict  in  the  decisions, 
and  that  those  from  Texas,  even,  are  not  in  harmony. 
The  cases  are  somewhat  reviewed  in  W.  U.  T.  Co.  v. 
Shenep,  83  Ark.  476  (104  S.  W.  154,  12  L.  R,  A.  (N. 
S.)  886,  119  Am.  St  Rep.  145),  where  the  distinction 
between  worry  over  imaginary  ills  and  mental  anguish  as 
a  natural  consequence  is  clearly  disclosed.  As  observed 
by  the  court:  "Anguish  over  imaginary  situations,  worry, 
anguish  over  business  matters,  inconvenience,  and  annoy- 
ance over  the  ordinary  affairs  of  life  do  not  amount  to 
mental  anguish  ae  a  recoverable  element  of  damages.  Such 
element  is  limited  to  social  and  personal  matters  as  con- 
tradistinguished from  business  transactions  and  contem- 
plates suffering  in  mind  over  the  real  ills,  sorrows,  and 
griefs  of  life,  and  such  suffering  as  would  reasonably  be 
contemplated  to  flow  from  the  failure  to  acquaint  the  per- 
son with  the  tidings  sought  to  be  conveyed."     The  limita- 
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lions  on  the  mental  anguish  doctrine  contended  for  ought 
not  to  obtain.  The  consequence  of  the  detention  of  plain- 
tifiF,  under  the  circumstances  disclosed,  was  the  intensifi- 
cation of  his  grief  because  of  the  great  sorrow  which  had 
fallen  upon  him  and  the  delay  in  reaching  home,  and  we 
are  of  opinion  that  the  defendant  should  respond  in  dam- 
ages because  of  its  wrong. 

IL  The  telegraph  operator  at  Stanwood  who  re- 
ceived the  message  at  4:13  o'clock  in  the  morning  testified 
that  it  had  not  been  transmitted  when  he  left  the  office 
J.  Same:  **  ^  o'clock  a.  m.     On  cross-examination  he 

evidence.  testified  that  he  tried  to  get  the  operator  at 

Cedar  Bapids  to  transmit  the  message  and  was  then  asked 
if  he  failed  the  first  time  he  tried.  An  objection  as  im- 
material and  not  cross-examination  was  sustained,  as  was 
also  a  like  objection  to  an  inquiry  as  to  what  he  next  did 
with  the  message,  and  also  if  he  made  any  efforts  to 
transmit  the  message,  and,  if  so,  when  and  how.  The 
court  might  well  have  been  more  liberal  in  its  rulings, 
but  they  were  without  prejudice,  even  if  the  operator  had 
done  everything  possible  to  have  the  message  forwarded 
through  the  Cedar  Rapids  office,  for  this,  while  it  might 
exonerate  the  local  operator,  would  not  relieve  the  de- 
fendant, for  such  testimony  would  merely  indicate  that 
the  employees  at  Cedar  Rapids  were  at  fault.  The  operator 
who  took  charge  of  the  office  at  7  o'clock  made  every  effort 
to  get  into  communication  with  the  Cedar  Rapids  office 
and  was  unable  to  transmit  the  message  until  10:25  a.  m. 
No  evidence  whatever  was  introduced  tending  to  excuse 
the  conduct  of  the  employees  at  Cedar  Rapids.  This  being 
so,  the  evidence,  had  it  been  received,  could  not  have  put 
a  different  phase  on  the  situation  as  to  defendant,  and  we 
think  the  ruling  without  prejudice. 

III.  The  judgment  was  for  $600,  and  appellant 
contends  that  this  is  excessive.  We  are  inclined  so  to  re- 
gard it.     The  mental  anguish  for  which   plaintiff  might 
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recover  was  not  because  of  the  death  of  his  wife  or  of  his 

inability  to  be  at  the  bedside  or  attend  the 
^'  a^'nt  of         funeral,  but  solely  because  of  being  detained 

far  from  home  for  a  period  of  twenty-four 
hours  under  circumstances  calculated  to  produce  mental 
suffering. 

We  are  of  opinion  that  not  to  exceed  $300  should 
have  been  allowed,  and  if  plaintiff  cares  to  file  a  remit- 
titur within  thirty  days  from  the  filing  of  this  opinion 
of  all  in  excess  of  this  amount,  with  interest,  the  judg- 
ment will  be  affirmed,  with  costs,  taxed  to  appellant;  other^ 
wise  reversed.     Affirmed  on  condition. 


State  of  Iowa  v.  J.  A.  Harris^  Alias  Asthitb  Johnson, 

Appellant. 

Criminal  law:    appeal:   transcript  for  defendant:   discretion.     An 

1  order  for  a  transcript  of  the  evidence  in  a  criminal  case,  to  be 
made  for  the  benefit  of  defendant  on  appeal  and  at  the  expense 
of  the  county,  is  largely  a  matter  of  discretion,  and  will  not  be 
reversed  on  appeal  unless  an  abuse  of  such  discretion  is  shown, 
or  for  its  illegal  exercise  not  based  on  the  law  and  the  facts 
presented. 

Same.     Where  defendant  stated  in  his  affidavit  for  a  transcript   at 

2  the  expense  of  the  county  that  he  was  wholly  without  means  to 
procure  the  same  and  that  he  had  been  in  confinement  for  over 
a  year,  and  the  opposing  affidavits  simply  disclosed  that  he  had 
a  small  sum  of  money  before  arrest  and  prior  to  two  trials  for 
felony,  in  the  defense  of  which  he  employed  counsel,  and  there 
was  no  showing  that  he  had  since  been  able  to  earn  any  things  or 
that  he  had  any  means  with  which  to  procure  the  transcript,  the 
court  was  not  justified  in  refusing  it  on  the  ground  that  he  iTvas 
able  to  pay  for  the  same  himself. 

Same.    Refusal  to  order  a  transcript  at  the  expense  of  the  county 

3  for  use  by  a  defendant  unable  to  procure  the  same  for  himself, 
on  the  ground  that  he  has  had  a  fair  trial,  is  an  illegal  exercise 
of  the  trial  court's  discretion. 
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Same:     showing  of  merits.    It  is  not  necessary  that  the  defendant 
4    make  a  showing  on  the  merits  of  the  case  in  support  of  his 
application  for  a  transcript  at  public  expense. 

Appeal  from  Linn  District  Court, — ^Hon.  Milo  P.  Smith, 

Judge. 

Fbiday,  May  5,  1911. 

The  defendant  was  convicted  of  the  crime  of  burglary 
and  sentenced  to  the  penitentiary  for  life.  He  appeals 
from  an  order  denying  him  a  transcript  of  the  shorthand 
notes  at  the  expense  of  the  county.  Reversed  and  re- 
manded. 

Don  Barnes  and  Barnes  &  Chamberlain,  for  appellant. 

« 

H.  W.  Byers,  Attorney-General,  and  Chas.  W,  Lyon, 
Assistant  Attorney-General,  for  the  State. 

Shebwin,  C.  J. — The  defendant  was  convicted  of  the 
crime  of  burglary  while  armed  with  a  dangerous  weapon, 
and  was  sentenced  to  the  penitentiary  for  life.  He  per- 
fected his  appeal  to  this  court,  and  thereafter  applied  to 
the  district  court  for  an  order  for  a  transcript  of  the  short- 
hand notes  of  the  evidence  at  the  expense  of  Linn  county. 
In  support  of  said  application,  he  filed  his  own  affidavit 
that  he  was  wholly  without  means  to  procure  such  tran- 
script, and  that  he  had  no  relatives  or  friends  who  were 
willing  to  assist  him.  He  further  showed  that  he  had 
been  confined  in  the  penitentiary  since  early  in  December, 
1909,  under  the  judgment  of  conviction  herein.  The  af- 
fidavit of  his  attorney  was  also  filed,  wherein  it  was  shown 
that  such  transcript  was  necessary  for  the  proper  presen- 
tation of  his  appeal  to  this  court.  The  county  attorney 
filed  a  resistance  to  the  defendant's  application,  in  which 
it  was  shown  that  when  the  defendant  was  arrested  on  the 
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charge  of  burglary  he  had  in  his  possession  $165  in  money, 
a  watch,  and  some  jewelry,  of  value  imknown,  none  of 
which  property  was  claimed  by  any  other  person  than 
defendant.  It  was  also  shown  by  the  affidavit  of  the 
county  attorney  that  the  defendant  had  been  indicted  at 
the  same  time  for  another  burglary,  and  that  he  had  been 
tried  and  convicted  on  that  charge,  and  that  he  employed 
counsel  in  both  defenses  and  appealed  from  the  other  con- 
viction as  well  as  from  the  conviction  in  this  case. 

The  trial  court  is  clothed  with  discretion  in  these 
matters,  and  its  order  will  not  be  reversed  unless  it  ap- 
pears  that   there   has   been   an   abuse   of   such   discretion. 

State  V,  Bobbins,  106  Iowa,   688;  State  v. 

I.  Criminal  '  ' 

J*™8c?i'3r**'      Steidley,  133  Iowa,  31.     But  the  discretion 

am:^di»cre'.       cxcrciscd  by  the  trial  court  must  be  a  legal 

**°"'  discretion,  based  on  the  law  and   the  facts 

presented.     Where  it  is  otherwise,  the  trial  court  can  not 

be  sustained. 

The  resistance  to  this  application  does  not  show  that 
the  defendant  had  any  means  with  which  to  procure  a 
transcript,  or  any  way  of  raising  the  necessary  money.     It 

is  true  that  he  had  $165  in  June,  1909,  be- 
fore  either  of  his  trials,  but  such  fact  does 
not  under  the  circumstances  tend  even  to  show  that  he 
had  money  when  he  made  this  application  in  1910.  He 
employed  counsel  to  defend  in  both  trials.  The  charges 
were  both  felonies,  and  a  proper  defense  and  preparation 
therefor  involved  labor  for  which  he  is  presumed  to  have 
paid.  Nor  is  there  any  showing  that  the  defendant  was 
in  a  situation  to  earn  anything  after  his  arrest  in  June, 
1909.  Unless  the  defendant's  positive  assertion  is  to  be 
wholly  disregarded,  we  think  it  must  be  said  that  he  had 
conclusively  shown  his  own  inability  to  procure  a  tran- 
script. If  that  be  true,  the  court  was  not  warranted  in 
denying  his  application  on  the  ground  that  the  defendant 
was  able  to  pay  for  the  transcript  himself. 
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Was  he  exercising  a  sound  legal  discretion  in  denying 
it  for  other  reasons?  The  only  other  reason  that  could 
he  given  for  the  ruling, would  be  that  the  defendant  had 

had  a  fair  trial  and  was  undoubtedly  guilty, 
and,  in  fact,  that  was  one  of  the  reasons 
advanced  by  the  state  in  resistance  to  the  application.  But 
the  .defendant  has  the  legal  right  to  have  the  trial  below 
reviewed  in  this  court,  and  the  trial  court  that  convicted 
him  should  not  be  permitted  to  prevent  a  consideration  of 
the  appeal  by  an  order  refusing  a  necessary  record.  As 
said  in  State  v.  Bobbins,  106  Iowa,  688:  "A  transcript 
of  the  evidence  is  necessary  to  a  prosecution  of  the  defend- 
ant's appeal.  He  is  unable  to  pay  for  it,  and  therefore, 
if  not  furnished  at  the  expense  of  the  county,  imable  to 
procure  it  The  spirit  of  our  law  is  not  only  to  secure  to 
the  accused  a  full  and  fair  trial  in  the  lower  court,  but 
also  a  review  of  his  case  on  appeal  to  this  court."  The 
language  of  the  opinion  in  that  case  is  applicable  here. 
The  defendant  is  serving  a  life  sentence.  He  has  appealed 
from  such  judgment  to  this  court.  His  appeal  can  not 
be  heard  unless  a  transcript  of  the  evidence  be  furnished 
him  at  the  expense  of  the  county,  and  this  has  been  denied 
him. 

It  is  suggested  by  the  state  that  there  should  be  a 
showing  of  merits  with  the  application.  We  do  not  think 
it  necessary,  however.     It  is  certain  that  this  court  would 

not  determine  the  merits  of  the  appeal  on 

4.  Same:  .        .  .  . 

showing  an    application    for    a    transcript    which    is 

of  mcritB. 

necessary  to  present  the  case,  and  it  must 
be  presumed,  we  think,  that  an  appeal  is  taken  in  good 
faith,  unless  some  showing  be  made  to  the  contrary.  We 
are  constrained  to  hold  that  the  trial  court  was  wrong. 

The  order  is  therefore  reversed  and  the  case  remanded 
for  an  order  in  harmony  herewith.  Reversed  and  re- 
mcLTided* 
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Joseph  Stock^  Appellee,  v.  Joseph  Chbistle^  Appellant 

Landlord  and  tenant:  compromise  and  settlement:  recovery  of 
RENT  paid:  burden  of  proof:  evidence.  One  who  seeks  to  set 
aside  a  settlement  amicably  made  and  to  recover  money  volun- 
tarily paid  thereunder  must  establish  his  claim  by  a  clear  and 
satisfactory  preponderance  of  the  evidence. 
Thus  where  a  landlord  did  not  undertake  to  lease  any  given  amount 
of  tillable  land,  although  the  rent  was  estimated  upon  th^  basis 
of  acreage,  the  fact  that  he  could  not  use  every  acre  to  advan- 
tage was  not  a  defense  to  payment  of  the  rent;  and  upon  the 
whole  evidence  the  plaintiflF  is  not  entitled  to  recover  any  part 
of  the  rent  paid  upon  an  amicable  settlement,  on  the  ground  of 
a  shortage  in  the  land  subsequently  discovered. 

Appeal  from  Cedar  Rapids  Superior  Court. — Hon.  C.  B. 

Bobbins^  Judge. 

Friday,  May  5,  1911. 

Action  in  equity  to  reform  the  stipulations  of  a  writ- 
ten contract  of  lease  and  for  recovery  of  money  alleged  to 
have  been  overpaid  as  rent.  Decree  for  plaintiff,  and  de- 
fendant appeals.     Reversed. 

Redmond  &  Stewart,  for  appellant. 

Crissman,  Linville  &  Churchill,  for  appellee. 

Weaver,  J. — In  October,  1903,  the  defendant,  by 
written  lease,  let  to  the  plaintiff  a  certain  farm  or  tract 
of  land  for  a  term  of  three  years.  The  writing  described 
the  land  as  being  in  a  certain  named  section  on  the  east 
side  of  Cedar  river,  and  as  containing  "about  eighty-seven 
acres,"  but  did  not  describe  it  by  metes  and  bounds,   or 
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designate  what  fractional  part  of  the  section  it  constituted. 
For  the  use  of  the  leased  premises,  plaintiff  undertook, 
according  to  the  writing,  to  pay  an  "annual  rental  of 
$304.50"  in  specified  installments.  Under  the  lease  plain- 
tiff went  into  possession  of  the  premises  and  remained 
there  two  years.  At  the  end  of  this  period  he  had  an 
opportunity  to  obtain  another  farm,  which  he  preferred, 
and  at  his  request  the  defendant  consented  to  an  abandon- 
ment of  the  lease  for  the  ^  remainder  of  the  term,  and 
plaintiff  removed  from  the  premises.  The  business  be- 
tween the  parties  was  settled  amicably,  and  plaintiff  paid 
the  stipulated  rent  for  the  two  years'  in  full.  Thereafter 
defendant  leased  the  land  to  one  Hucle,  and  two  years 
later  some  dispute  and  litigation  arose  between  them  over 
the  actual  acreage  covered  by  the  latter's  lease,  and.  meas- 
urements were  made  which,  it  is  claimed,  indicated  an 
area  of  materially  less  than  eighty-seven,  acres.  On  the 
strength  of  the  information  tl^us  received,  plaintiff  was 
led  to  believe  he  had  paid  more  than  was  actually  due 
defendant  and  instituted  this  action,  alleging  that  while 
the  lease  under  which  he  occupied  this  land  mentions  the 
sum  of  $304.50  as  the  gross  yearly  rental,  his  actual  agree- 
ment with  defendant  was  to  pay  rent  at  $3.50  per  acre 
for  eighty-seven  acres,  which  both  parties  erroneously  be- 
lieved to  be  the  actual  measurement,  and  that  acting  on 
such  erroneous  belief  plaintiff  paid  defendant  more  than 
was  due,  and  he  asks  that  the  lease  may  be  reformed  to 
express  the  true  agreement  made,  that  the  shortage  in  said 
land  be  ascertained,  and  that  he  recover  the  amount  of 
his  overpayment. 

Defendant  denies  the  plaintiff's  claim  and  says  the 
farm  leased  to  plaintiff  was  an  irregular  tract,  the  exact 
acreage  of  which  was  not  known  to  him  with  any  degree 
of  exactness,  and  that  said  land  was  crossed  bv  a  railwav 
right  of  way  of  which  both  parties  had  full  knowledge  at 
the  time;  that  the  land  was  leased  for  a  gross  sum,  and 
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not  by  the  acre,  and  that  at  the  time  their  relation  of  land- 
lord and  tenant  was  terminated  the  parties  had  a  full  and 
complete  settlement  of  all  their  dealings  and  transactions, 
and  the  lease  was  then  and  there,  by  mutual  agreement, 
terminated  and  canceled.  No  reply  seems  to  have  been 
filed,  but  the  affirmative  matters  pleaded  in  evidence  may 
be  treated  as  denied  by  operation  of  law.  The  trial  court 
found  for  the  plaintiff  that  the  land  was  leased  by  the 
acre,  and  that  the  area  fell  short  of  eighty-seven  acres  by 
the  exact  amount  of  land  contained  in  the  railroad  right 
of  way,  being  five  and  eighty-six  one  hundredths  acres,  and 
on  this  basis  rendered  judgment  against  the  defendant 

A  careful  examination  of  the  record  leads  us  to  the 
conclusion  that  the  judgment  appealed  from  is  without 
sufficient  support  in  the  evidence,  and  that  the  claim  in 
suit  is  devoid  of  equity.  These  parties  made  their  lease, 
and,  as  we  have  seen,  after  a  period  of  two  years  amicably 
dissolved  their  relations  as  landlord  and  tenant,  settled 
their  matters  of  dealing,  and  the  balance  due  from  plain- 
tiff was  paid  by  him  without  controversy  or  dispute.  The 
fact  that  the  land  was  crossed  by  a  railroad  right  of  way 
was  at  all  times  well  known  to  both.  Plaintiff  never  ex- 
pected to  get  any  beneficial  use  of  the  land  so  occupied, 
and  in  making  settlement  with  defendant  made  no  claim 
of  injury  or  damage  on  that  account.  His  position  now 
is  that  defendant  undertook  to  lease  him  eighty-seven  acres 
of  land,  exclusive  of  the  right  of  way;  that  he  in  ignor- 
ance of  this  shortage  paid  on  the  basis  of  the  estimated 
area,  and  that  defendant  is  under  equitable  obligation  to 
return  a  proportionate  part  of  the  money  so  received.  He 
claims  that,  although  the  matter  of  the  right  of  way  was 
not  mentioned  in  the  negotiations  leading  up  to  the  lease, 
he  had  a  right  to  rely  upon  defendant's  description  of  the 
land  as  containing  "about  eighty-seven  acres,"  as  an  assur- 
ance of  that  quantity  of  land  outside  of  that  part  occu- 
pied  by   the   railway. 


May  1911]  Stock  v.  OHEistLfi.  S41 

Assnmiiig  for  the  present  the  correctness  of  plaintiff's 
legal  proposition,  an  examination  of  the  testimony  here 
presented  reveals  a  substantial  failure  of  proof  of  any 
material  shortage  in  measurement  of  the  premises  actually 
used  and  occupied  under  the  lease.  The  land  was  pur- 
chased by  defendant  in  seven  or  more  different  parcels,  is 
irregular  in  shape,  and  is  bounded  on  one  side  for  about 
a  half  mile  by  the  Cedar  river.  No  one  undertakes  to  de- 
scribe it  by  fractions  of  a  section  according  to  government 
survey.  The  only  witness  who  attempts  to  speak  of  the 
area  of  the  land  from  actual  measurement  is  a  surveyor 
who  made  a  survey  in  connection  with  the  controversy  of 
defendant  and  Hucle.  The  defendant  was  not  present 
when  the  survey  was  made,  and  the  witness  did  not  consult 
the  defendant's  deeds  or  obtain  the  description  of  his  land 
from  the  public  records.  He  says  in  one  place  that  the 
land  as  measured  by  him  contained  seventy-seven  and 
fifty-three  one  hundredths  acres  outside  of  the  railroad 
right  of  way.  Concerning  his  knowledge  of  the  true  loca- 
tion of  the  lines,  he  states  on  cross-examination: 

Don't  know  exactly  where  the  government  lines  are 
along  the  river  bank.  .  .  .  Didn't  examine  the  field 
notes  to  find  out  where  it  was  located.  I  made  this  plat 
to  give  the  court  an  idea  of  what  Mr.  Hucle  claimed  was 
in  Christie's  farm — the  portion  of  land  which  he  was  'oc- 
cupying. Did  not  know  that  Christie's  deeds  included 
two  and  one-half  to  four  acres  above  the  wagon  road,  and 
did  not  include  it  in  my  totals.  Did  not  include  the  small 
tract  where  Christie  lived.  If  I  had  Christie's  deeds  and 
surveyed  what  was  covered  by  them,  the  ground  might  not 
fit  the  boundaries  shown  on  my  plat.  There  might  be  a 
wide  difference.  I  took  those  boundaries  from  what  Hucle 
told  me  were  the  boundaries  of  the  ground  he  occupied. 
.  .  .  I  don't  pretend  that  the  plat  of  my  survey  is  a 
survey  of  the  ground  covered  by  Christie's  deeds.  It  is 
a   survey  of   ground   under   the   direction   of   Hucle    that 

Hucle  claimed  he  occupied.     I  omitted  such  lands  as  he 
.   Vol.  151  I  A.— 16. 
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told  me  to  omit,  and  the  lands  inside  of  those  boundaries 
is  the  land  that  he  had  rented. 

This  witness  also  appears  in  one  place  to  have  figured 
out  that  the  land  so  designated  by  Hucle  contained  seven- 
ty-one and  eight-three  one  hundredths  tillable  acres  and 
eleven  and  ninety-six  one  hundredths  acres  of  pasture.  If 
this  estimate  was  correct,  it  shows  a  shortage  of  but  three 
and  twenty-one  one  hundredths  acres,  and  it  appears  from 
the  record,  without  substantial  controversy,  that  there  was 
a  piece  of  about  three  acres,  not  included  in  that  survey, 
which  was  in  fact  a  part  of  defendant's  farm.  This  tract 
was  low  and  probably  not  tillable,  but  plaintiff  could  not 
rightfully  claim  any  deduction  on  that  account. 

Defendant  did  not  undertake  to  lease  to  him  any 
given  amount  of  tillable  land,  and,  even  if  it  be  conceded 
that  the  lease  agreed  upon  was  estimated  upon  the  basis 
of  acreage,  the  fact  that  defendant  could  not  cultivate  or 
pasture  every  acre  to  his  advantage  or  profit  is  immaterial 
and  constituted  no  defense  to  defendant's  demand  for  rent. 

When  a  plaintiff  comes  into  court  with  a  stale  claim 
on  which  he  asks  to  have  an  amicable  settlement  set  aside 
and  to  recover  money  voluntarily  paid  to  his  creditor,  it 
is  but  just  that  he  be  required  to  establish  his  case  by  a 
clear  and  satisfactory  preponderance  of  evidence.  Hervey 
V.  Savery,  48  Iowa,  313;  Clute  v.  Frazier,  58  Iowa,  268; 
Strayer  v.  Stone,  47  Iowa,  333 ;  Wachendorf  v.  Lancaster, 
61  Iowa,  509;  Hunt  v.  Gray^  76  Iowa,  268;  Saver  v. 
Nehls,  121  Iowa,  184.  The  burden  of  proof  is  heavily 
upon  a  plaintiff  who  seeks  to  set  aside  a  settlement  of  an 
account  or  claim.  Ball  v.  McOeoch,  81  Wis.  160  (51  N. 
W.  443);  Currey  v.  LawUr,  29  W.  Va.  Ill  (11  S.  E. 
897)  ;  Marsh  v.  Case,  30  Wis.  531 ;  Phillips  v.  Belden, 
2  Edw.  Ch.  (N.  Y.)  1;  Chubbuck  v.  Vemam,  42  N.  Y. 
432.  To  quote  the  language  of  Chief  Justice  Marshall: 
"No  practice  could  be  more  dajigerous  than  that  of  open- 
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ing  accounts  which  the  parties  themselves  have  adjusted, 
on  suggestions  supported  by  doubtful  or  only  probable 
testimony."  Chappedelaine  v.  Dechenaux,  4  Cranch,  306, 
2  L.  Ed.  629. 

We  have  no  difficulty  in  holding  that  the  testimony 
in  the  case  at  bar  falls  decidedly  short  of  that  measure  of 
clearness  and  certainty  which  the  law  requires  for  the 
opening  of  a  settled  claim,  and  especially  one  which  has 
been  so  long  acquiesced  in.  There  is  not  the  slightest  sup- 
port for  any  suggestion  of  fraud  or  intentional  deceit  on 
part  of  the  defendant  in  making  the  lease.  He  told  the 
plaintiff  that  he  gave  his  estimate  in  the  quantity  of  land 
from  the  deeds  'under  which  he  obtained  title,  and  the 
plaintiff,  before  he  began  work  under  the  lease,  asked  and 
received  permission  to  examine  the  deeds,  and,  so  far  as 
appears,  was  perfectly  satisfied  with  what  they  disclosed. 
If,  under  such  circimistances  and  after  his  lease  is  termi- 
nated, and  he  has  paid  his  rent  without  a  murmur  or  sug- 
gestion of  dissatisfaction,  a  tenant  may  wait  two  years  in 
silence  and  then  return  with  the  assertion  that  the  land 
measures  less  than  he  supposed  it  did,  and,  upon  such 
weak  and  uncertain  testimony  as  the  record  here  discloses, 
have  the  settlement  reopened  and  compel  a  return  of  a 
substantial  part  of  the  rent  so  voluntarily  paid,  then  all 
attempts  at  the  amicable  adjustment  of  business  dealings 
and  business  interests  may  well  be  abandoned  as  idle  cere- 
mony upon  which  neither  party  can  rest  with  any  degree 
of  safety  or  confidence. 

This  conclusion  renders  unnecessary  any  discussion 
by  us  of  other  questions  argued  by  counsel.  In  our  judg- 
ment the  decree  of  the  trial  court  should  be  reversed,  and 
the  petition  dismissed  at  plaintiff's  costs.     Reversed. 
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J.  H.  Latta,  Plaintiff  and  Appellee,  v.  Illinois  Centbal 
Bailboad  Company,  Defendant  and  Appellant 

Railroads:    killing  of  live  stock:    double  damages:    notice.    The 

1  notice  provided  for  by  Code,  section  2055,  relating  to  double 
damages  for  the  killing  of  stock  by  a  railroad  company,  need 
not  contain  a  statement  of  the  details  of  the  accident;  nor  need 
it  specify  the  county  in  which  it  occurred,  as  the  statute  re- 
quires that  it  be  served  upon  the  company  in  that  county.  In 
the  instant  case  a  sworn  statement  that  on  a  certain  date  a  two 
year  old  steer  belonging  to  affiant  was  killed  by  an  engine  or 
train  of  defendant  company  while  on  its  right  of  way,  of  a  cer- 
tain value  and  claiming  damages  in  that  sum,  and  also  stating 
that  defendant's  section  foreman  was  notified  at  the  time,  is  held 
sufficient. 

Same:    notice  of  accident:    evidence.    The  statement  in  the  notice 

2  that  plaintiff  notified  defendant's  section  foreman  of  the  accident 
was  not  within  the  requirement  of  the  statute  and  not  available  to 
plaintiff  as  proof  of  that  fact,  but  as  plaintiff  not  only  alleged 
the  notice  but  set  it  out  as  an  exhibit,  and  defendant  neither 
denied  the  same  in  its  answer  nor  assailed  it  in  any  other  man- 
ner, it  was  in  no  position  to  object  to  that  statement  when  the 
notice  was  offered  in  evidence. 

Same:    notice  of  defective  fence:    evidence.    In  an  action  for  the 

3  value  of  stock  killed  upon  a  right  of  way  the  plaintiff  must  prove 
notice  to  the  company,  either  actual  or  constructive,  that  the 
right  of  way  fence  was  out  of  repair;  and  the  proof  of  such 
notice  must  relate  to  a  time  prior  to  the  injury. 

Same:    fences:  repair:   negligence:  burden  of  proof:  instruction. 

4  Where  a  right  of  way  fence  was  properly  constructed  in  the  first 
instance  the  railway  company's  duty  thereafter  is  only  to  main- 
tain the  same;  and  the  burden  is  upon  the  owner  of  stock  killed 
upon  the  right  of  way,  which  escaped  by  reason  of  defects  in 
the  fence,  to  show  that  the  company  failed  to  repair  the  same 
within  a  reasonable  time  after  notice  either  actual  or  construc- 
tive. 

In  this  action  the  instruction  is  erroneous  because  requiring  the 
company  to  prove  absence  of  negligence,  thus  relieving  the  plain- 
tiff of  such  burden.  Nor  was  the  error  cured  by  other  instruc- 
tions which  are  simply  contradictory  of  it. 
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Appeal  from  Harrison  District  Court. — Hon,  W.  R. 

Green^  Judge. 

Feiday,  May  5,  1911. 

This  is  an  action  for  double  damages  for  the  killing 
of  stock  upon  defendant's  right  of  way.  There  was  a  ver- 
dict for  plaintiff,  and  defendant  has  appealed.     Reversed. 

S.  H.  Cochran  and  Kelleher  &  O'Connor,  for  appel- 
lant 

Roadifer  &  Arthur,  for  appellee. 

Evans,  J. — The  petition  was  in  four  counts.  The 
first  count  claimed  for  the  killing  of  a  hog  in  February, 
1909;  the  second  for  the  killing  of  a  two  year  old  steer 
in  August,  1908;  the  third  for  the  killing  of  three  two 
year  old  steers  in  July,  1909;  the  fourth  for  the  killing 
of  one  two  year  old  steer  July  14,  1909.  On  the  second 
count  the  jury  found  for  the  defendant.  On  the  first, 
third,  and  fourth  counts  it  found  for  the  plaintiff.  The 
defendant  is  satisfied  with  the  finding  on  the  first  count, 
and  asks  no  relief  therefrom.  The  plaintiff  has  not  ap- 
pealed from  the  adverse  finding  on  the  second  count.  The 
questions  before  us,  therefore,  relate  only  to  the  third  and 
fourth  counts.  On  these  counts  the  jury  allowed  double 
damages. 

I.  One  of  the  questions  presented  for  our  considera- 
tion is  whether  the  plaintiff  sufficiently  complied  with  the 
provisions  of  section  2055  of  the  Code  to  entitle  him  to 

double  damages.  On  the  17th  day  of  July, 
kiUing  of'         1909,  the  plaintiff  caused  to  be  served  upon 

live  stock:  .  .  . 

double  dam-      a  statiou  agent  of  the  defendant  in  Harrison 

ages:  notice.  ° 

county  where  the  loss  occurred   the   follow- 
ing notice  in  writing,  which  was  duly  verified:    "I,  J.  H. 
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Latta,  being  duly  sworn  on  oath,  state  that  on  the  night 
of  the  14th  day  of  July,  1909,  one  two  year  old  steer  be- 
longing to  me  was  killed  by  an  engine  or  train  of  the 
Illinois  Central  Railroad  Company  on  the  right  of  way 
of  said  company.  The  value  of  the  steer  was  $33.00.  I 
called  the  attention  of  the  section  foreman  to  the  matter 
at  the  time.  I  hereby  make  claim  for  the  sum  of  $33.00 
as  damages  by  reason  of  the  loss  of  said  steer.  J.  H. 
Latta."  On  the  7th  day  of  July,  1909,  a  notice,  the  same 
in  form,  was  served  in  the  same  manner,  whereby  the 
plaintiff  claimed  damages  for  the  loss  of  three  steers  killed 
on  the  day  preceding.  It  is  urged  upon  us  that  this  form 
of  notice  is  insufiScient,  because  it  fails  to  state,  the  time, 
place,  or  circumstances  of  the  killing,  and  because  it  fails 
to  state  that  the  stock  was  killed  in  Harrison  county.  Sec- 
tion 2055  of  the  Code  so  far  as  applicable  at  this  point 
is  as  follows:  ".  .  .  If  such  corporation  fail  or  neglect 
to  pay  such  damages  within  thirty  days  after  notice  in 
writing  that  a  loss  or  injury  has  occurred,  accompanied  by 
an  affidavit  thereof  served  upon  any  oflBcer,  or  station,  or 
ticket  agent  employed  by  said  corporation  in  the  county 
where  such  loss  or  injury  occurred,  such  owner  shall  be 
entitled  to  recover  from  the  corporation  double  the  amount 
of  damages  actually  sustained  by  him."  By  comparison 
of  the  notice  with  the  statute,  it  will  be  observed  that  the 
notice  is  quite  a  literal  compliance  with  the  statute.  The 
statute  does  not  require  the  notice  to  deal  in  details.  These 
can  be  ascertained  by  inquiry.  In  this  respect  this  statute 
differs  in  form  from  paragraph  .1  of  section  8447  relating 
to  claims  for  damages  from  municipal  corporations.  This 
section  does  require  that  a  written  notice  verified  by  affi- 
davit shall  be  given  in  the  county  where  the  loss  occurred. 
It  is  urged  by  defendant  that  the  notice  should  contain 
sufficient  specification  to  enable  the  defendant  to  investi- 
gate the  facts  pertaining  to  the  loss.  We  can  not  say  as 
a  matter  of  law  that  a  notice  in  the  above  form  is  not 
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sufficient  to  enable  the  defendant  to  make  the  investigation. 
It  was  clearly  within  the  province  of  the  Legislature  to 
determine  what  would  be  a  fairly  sufficient  requirement 
for  such  a  notice.  We  are  impressed,  also,  with  the  prac- 
tical sufficiency  of  the  form  of  the  notice  as  above  given. 
It  did,  in  fact,  result  in  an  immediate  investigation  by 
the  section  foreman  of  the  defendant  upon  the  ground. 
As  a  witness  for  defendant,  he  has  given  a  full  and  de- 
tailed description  of  all  that  was  apparent  at  the  place 
of  the  accident  inmiediately  thereafter.  The  question  now 
under  consideration  was  before  the  court  in  Mundhenk  v. 
C,  R.  I.  &  P.  R.  R.  Co.,  57  Iowa,  718.  In  that  case  the 
notice  was  held  to  be  a  sufficient  compliance  with  the  stat- 
ute. It  is  pointed  out  by  appellant,  however,  that  the  no- 
tice in  that  case  did  state  that  the  loss  occurred  ^4n  Mar- 
shall county,"  and  that  the  notices  under  consideration 
here  failed  in  that  respect.  The  notice  under  considera- 
tion did  not  state  that  the  loss  occurred  in  Harrison  county. 
The  statute  does  not  in  terms  require  such  statement.  Un- 
less such  a  statement  is  fairly  necessary  to  give  effect  to 
its  purpose,  we  would  not  be  justified  in  engrafting  upon 
the  statute  such  a   requirement. 

If  the  notice  provided  for  by  section  2055  could  be 
effectively  served  upon  the  defendant  in  any  county  within 
the  state  other  than  that  wherein  the  loss  occurred,  then 
there  would  be  force  to  the  argument  of  appellant  at  this 
point.  This  argument  is  that,  so  far  as  appears  from  the 
notice,  this  loss  or  injury  might  have  occurred  in  any 
county  through  which  defendant's  line  of  railway  passes, 
and  that  the  defendant  ought,  therefore,  to  have  its  atten- 
tion directed  at  least  to  the  particular  county  where  the 
loss  occurred.  The  trouble  with  this  argument  is  that  it 
could  never  have  a  practical  application.  The  statute 
requires  the  notice  to  be  served  upon  some  agent  within 
the  coimty  where  the  loss  occurred.  A  notice  to  an  agent 
in  Harrison  county  of  a  loss  or  injury  occurring  in  some 
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other  county  would  not  be  effective  for  any  purpose,  even 
though  the  name  of  such  other  county  were  specified  there- 
in. In  such  a  case  the  railroad  company  could  entirely 
ignore  the  notice.  A  notice  to  an  agent  in  Harrison  county 
could  only  be  effective  as  relating  to  a  loss  occurring  within 
such  county.  In  such  a  case  the  implication  that  the  loss 
specified  occurred  in  the  county  where  the  notice  was 
given  is  so  prominent  and  strong  that  no  practical  pur- 
pose could  be  accomplished  by  requiring  the  name  of  the 
county  to  be  incorporated  in  the  notice  itself.  To  so  hold 
in  the  absence  of  express  statutory  requirement  would  be 
exceedingly  technical  and  would  quite  ignore  the  practical 
surroundings  of  the  parties.  We  hold,  therefore,  that  the 
notice  was  a  sufficient  compliance  with  the  section  of  the 
statute  above  quoted. 

II.  On  the  trial  of  the  case  the  plaintiff  offered  and 
introduced  in  evidence  the  verified  notices  which  have 
been  discussed  in  the  foregoing  paragraph.     The  defendant 

objected  to  and  moved  to  strike  the  foUow- 
of, accident:      iug   Sentence   therein:     "I   called  the   atten- 

evidencc.  , 

tion  of  the  section  foreman  to  the  matter  at 
the  time."  It  is  urged  that  this  statement  was  not  re- 
quired by  any  provision  of  the  statute,  and  that  it  was, 
therefore,  incompetent,  immaterial,  and  irrelevant.  We 
are  disposed  to  concede  that  this  part  of  the  notice  went 
beyond  the  requirements  of  the  statute,  and  that  the  state- 
ment of  fact  contained  therein  was  not  available  to  the 
plaintiff  as  proof  of  such  fact.  It  is  not  apparent  to  us, 
however,  how  any  prejudice  could  arise  therefrom.  Be 
that  as  it  may,  the  appellant  is  in  no  position  to  urge  the 
objection.  The  plaintiff  not  only  alleged  a  verified  no- 
tice as  a  basis  for  a  claim  for  double  damages,  but  he  set 
out  the  notices  themselves  as  exhibits  to  his  petition.  De- 
fendant's answer  avoided  any  denial  of  the  allegation  of 
such  notice  or  of  the  exhibits  set  out  to  the  petition,  nor 
did  it  assail  the  exhibits  in  any  manner  as  containing  im- 
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proper  matter.  In  this  state  of  the  pleadings  the  plaintiff 
had  no  occasion  to  introduce  the  notices  in  evidence  at  all. 
In  the  submission  of  the  case  he  was  entitled  to  the  benefit 
of  his  undenied  allegations  and  exhibits.  The  ruling  of 
the  court  put  the  defendant  in  no  worse  position  than  it 
would  have  been  if  the  plaintiff  had  rested  upon  the  state 
of  the  pleadings  at  that  point,  and  had  made  no  reference 
to  his  exhibits  in  the  introduction  of  evidence. 

III.  The  plaintiff  testified  as  a  witness  that  some 
time  after  August,  1908,  he  notified  the  defendant's  sec- 
tion foreman  of  the  condition  of  the  right  of  way  fence 

Same-  notice  ^^  ^^^  farm.  He  also  testified  that  in  May, 
flnclf^*^**''*  1909,  he  had  a  similar  conversation  with 
*^'**^**'  the  station  agent  at  Logan.     This  evidence 

was  introduced  over  successive  objections  by  defendant. 
The  special  objection  was  as  follows:  "On  the  showing 
that  is  made,  defendant  moves  to  strike  the  testimony  of 
the  witness  respecting  the  notice  given  as  immaterial,  ir- 
relevant, and  incompetent,  it  appearing  that  such  notice 
was  given  subsequent  to  the  time  of  the  injury  of  the 
stock."  It  was  incumbent  upon  the  plaintiff  to  prove 
notice  to  the  defendant,  actual  or  constructive,  that  the 
fence  was  out  of  repair.  The  /evidence  objected  to  was 
admissible  for  that  purpose  if  it  occurred  prior  to  the 
alleged  injury  of  the  stock.  It  did  occur  prior  to  the 
alleged  losses  on  July  6  and  14,  1909.  There  was  no  error 
at  this  point. 

IV.  The  trial  court  gave  instruction  No.  6,  as  fol- 
lows: "If  this  plaintiff  has  shown  by  a  preponderance  of 
the  evidence  that  he  was  the  owner  of  any  cattle  which  it 

Samb-  fences-     ^^  alleged  in  the  petition  escaped  from  his 

^£e/bSrScn    pasturc   outo   the   right   of   way   of   the   de- 

of  proof.  fendant,    and   were   there   struck   and   killed 

by  a  train  operated  by  defendant,  then  the  defendant  would 

be  liable  for  the  damage  he  thereby  sustained,  unless  the 

defendant   has   shown   that   the    destruction   of   plaintiff's 
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property  was  not  caused  by  a  failure  on  its  part  to  main- 
tain the  fence  between  the  right  of  way  and  plaintiff's 
pasture  in  the  manner  required  by  law."  It  was  an  un- 
disputed fact  in  the  case  that  the  appellant  had  originally 
constructed  a  proper  right  of  way  fence.  The  measure 
of  appellant's  duty,  therefore,  was  only  to  use  ordinary 
and  reasonable  care  to  maintain  the  same  and  to  keep  the 
same  in  repair.  In  such  a  case  the  burden  was  clearly 
upon  the  plaintiff  to  show  negligence,  in  that  the  defend- 
ant company  had  failed  to  repair  such  fence  within  a 
reasonable  time  after  it  became  defective;  that  is  to  say, 
within  a  reasonable  time  after  notice,  actual  or  construc- 
tive. The  effect  of  the  instruction  above  quoted  was  to 
cast  upon  the  defendant  the  burden  of  proof  to  show  ab- 
sence of  negligence  and  to  relieve  the  plaintiff  of  such 
burden.  This  very  point  was  fully  considered  in  O'Mara 
V.  Railway,  140  Iowa,  190.  The  holding  therein  was 
adverse  to  the  instruction  above  quoted. 

It  is  urged  by  appellee,  however,  that  such  error  was 
cured  by  instructions  eight  and  nine.  It  is  said  that  in- 
struction eight  contained  the  following;  ^'If  the  fence 
was  originally  constructed  in  the  manner  required  by 
statute  then,  even  though  it  did  become  defective  in  this 
respect,  there  could  be  no  liability  unless  such  defective 
condition  had  existed  long  enough  that  the  defendant  in 
the  exercise  of  reasonable  care  ought  to  have  known 
thereof,  and  had  the  same  repaired  prior  to  the  time  the 
cattle  escaped,  if  they  did  so  escape."  It  is  said  that  the 
above  is  sufficient  to  cure  the  error  in  instruction  six.  It 
cures  it  only  to  the  extent  that  it  contradicts  it  If  we 
say  that  instruction  eight  put  the  burden  upon  the  plain- 
tiff to  prove  negligence,  it  is  nevertheless  true  that  in- 
struction six  put  the  burden  upon  the  defendant  at  the 
same  point.  There  was  no  ambiguity  in  instruction  six 
in  this  respect  which  might  be  deemed  cured  by  another 
proper   instruction.      Whether    the   jury   followed    one    or 
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the  other  must  be  a  matter  of  mere  conjecture.  We  may 
say  here,  also,  that  instruction  eight  as  above  quoted  is 
taken  by  us  from  appellee's  brief.  We  do  not  find  it  in 
this  form  in  the  abstract.  The  clause,  "there  could  be 
no  liability,''  which  appears  in  appellee's  brief,  appears 
in  the  abstract  as  "there  could  be  liability."  The  omission 
of  the  word  "no"  before  the  word  "liability'^  is  perhaps  a 
mere  clerical  error  and  oversight.  If  it  occurred  in  the 
instruction  as  actually  given  to  the  jury,  it  tended  to  em- 
phasize instruction  No.  six.  If  it  occurred  only  in  the 
printed  abstract,  the  error  ought  to  have  been  discovered 
before  submission  to  us.  While  it  is  apparent  to  us  that 
it  was  a  manifest  error,  we  have  no  way  of  determining 
when  it  came  into  the  record.  Appellee  also  urges  that 
the  error  in  instruction  six  was  cured  by  the  following 
in  instruction  nine:  "Unless  it  is  shown  that  the  cattle 
escaped  at  some  place  where  the  fence  failed  to  comply 
with  the  law  there  can  be  no  recovery  by  reason  thereof." 
Neither  does  this  clause  cure  the  error  except  so  far  as  it 
contradicts  it.  It  is  to  be  noted,  also,  that  this  sentence 
of  itself  would  fall  far  short  of  stating  the  basis  of  de- 
fendant's liability.  According  to  this  instruction,  the  de- 
fendant would  be  liable  to  the  plaintiff,  regardless  of  its 
own  negligence,  provided  only  that  the  "fence  failed  to 
comply  with  the  law"  at  the  particular  time  when  the 
cattle  escaped  through  it.  We  see  no  escape  from  the 
conclusion  that  a  new  trial  must  be  ordered  because  of 
error  in  the  sixth  instruction. 

The  judgment  below  is  therefore  reversed. 


MrLFOBD  Fbazee^  Appellant,  v.   City  of  Cedab  Rapids^ 

Appellee. 

Municipal  corporations:     notice  of  defective  street:    pleadings: 

I    amendment.     The  statute  requiring  notice  to  a  city  of  injuries 

caused  by  defective  streets  should  be  liberally  construed,  to  the 
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end  that  parties  having  meritorious  claims  shall  not  be  cut  off 
by  mere  technicalities  in  the  form  of  the  notice. 
Thus  where  the  notice  and  the  original  petition  claimed  damages 
for  a  personal  injury  caused  by  the  fright  of  plaintiff's  horse 
at  a  large  boulder  allowed  to  remain  in  the  street,  with  adver- 
tizing signs  printed  thereon,  an  amendment  to  the  petition  claim- 
ing injury  to  the  horse  and  buggy,  and  that  the  city  was  negli- 
gent in  making  a  ditch  in  the  street  opposite  the  boulder,  was 
within  the  demands  of  the  statute  as  to  notice. 

Same:    evidence  of  other  accidents.    In  an  action  for  injuries  from 

2  the  fright  of  a  horse  at  an  object  in  the  street  evidence  that 
other  ordinarily  safe  and  gentle  horses  were  frightened  at  the 
same  object  is  admissible. 

Same:    street  obstructions:    duty  of  city.    The  duty  of  a  city  to 

3  keep  its  streets  free  from  obstructions  that  may  seriously  inter- 
fere with  travel  extends  not  only  to  those  obstructions  with 
which  vehicles  may  come  in  collision,  but  also  from  objects 
somewhat  removed  from  the  path  of  travel,  yet  naturally  cal- 
culated and  which  may  reasonably  be  expected  to  frighten  horses 
of  ordinary  gentleness. 

Same:    objects  likely  to  frighten  horses  :  burden  of  proof.    Where 

4  an  obstruction  in  a  street  is  one  that  the  city  has  no  right  to 
make  or  permit  to  remain  it  may  be  liable  for  the  fright  of  a 
horse  caused  thereby,  though  not  of  ordinary  gentleness;  but 
where  the  obstruction  is  not  in  the  traveled  path  and  becomes 
dangerous  simply  because  likely  to  frighten  ordinarily  gentle 
horses  it  is  incumbent  upon  one  claiming  damages  on  account 
thereof  to  show  that  the  horse  he  was  driving  was  of  ordinary 
gentleness. 

Same:    instruction.     The  jury  should  not  be  required  to  find  that 

5  the  object  was  such  that  it  would  frighten  a  horse  of  ordinary 
gentleness,  but  simply  that  it  was  likely  to  do  so. 

Same.     A  city's  negligence  in  permitting  a  street  obstruction  does 

6  not  depend  upon  common  knowledge  but  upon  knowledge  ac- 
quired in  the  performance  of  its  duty,  and  instructions  requir- 
ing the  jury  to  find  that  plaintiff's  horse  was  such  that  as  a  mat- 
ter of  common  knowledge  it  was  likely  to  take  fright  at  the 
object  should  not  have  been  given. 

Same:     contributory    negligence.     The   instruction   in   this   action 

7  that  if  plaintiff  had  previously  traveled  that  street  and  knew  of 
the  obstruction  and  exercised  the  same  care  in  driving  a  rea- 
sonably gentle  horse  that  the  city  exercised  in  permitting  the 
obstruction,  then  he  contributed  to  his  own  injury  and  could  not 
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recover  was  erroneous;  because  depriving  plaintiff  of  the  right 
to  assume  that  the  city  had  taken  due  precaution  for  the  safety 
of  the  street,  and  because  imposing  on  plaintiff  a  greater  degree 
of  care  than  that  of  ordinary  care  and  caution. 

Appeal  from  Linn  District  Court. — Hon.  M.  P.   Smith, 

Judge. 

Fbiday,  May  5,  1911. 

Action  at  law  to  recover  damages  for  personal  in- 
juries received  by  plaintiff,  caused  by  his  horse  being 
frightened  at  a  boulder  which  was  allowed  to  remain  in 
one  of  defendant's  streets.  In  an  amendment  to  the  pe- 
tition, he  also  averred  that  his  injuries  were  -caused,  not 
only  by  defendant's  negligence  in  permitting  the  boulder 
to  remain  in  the  street,  but  also  by  reason  of  defendant's 
having  negligently  made  a  large  ditch  or  excavation  in  the 
street  just  opposite  the  boulder,  and  a  steep  and  dangerous 
incline  about  three  feet  in  height  along  the  easterly  side 
of  the  street,  and  at  or  near  the  boulder.  These  latter 
grounds  of  negligence  were  pleaded  as  a  second  count  to 
an  amended  and  substituted  petition,  filed  nearly  one 
year  after  the  accident  and  something  like  eleven  months 
after  notice  had  been  given  the  city  of  plaintiff's  claim  for 
damages.  In  this  amendment  to  the  petition,  plaintiff 
also  asked  damages  for  injuries  done  his  property  because 
of  defendant's  negligence. 

This  claim  for  damage  to  property  and  the  second 
coimt  of  the  petition  were  stricken  on  defendant's  motion 
and  the  case  went  to  trial  on  the  issues  tendered  by  plain- 
tiff in  his  original  petition  and  defendant's  answer  there- 
to, resulting  in  a  verdict  and  judgment  for  defendant,  and 
plaintiff  appeals.     Reversed. 

John  N.  Hughes  and  Chas.  R.  Sutherland,  for  ap- 
pellant. 
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John  M.  Redmond,  Wm.  Chamberlin  and  F.  C.  Byers, 
for  appellee. 

Debmeb^  J. — I.     The  negligence  charged  in  the  orig- 
inal petition  is  aa  follows:    '^That  for  a  long  time  last  past 
the  defendant  has  permitted,  maintained,  suffered,  and  al- 
lowed to  remain  on  and  upon  the  westerly 

I.  Municipal  ^  " 

SStrw^'dc*'  ®^^®  ^^  *^®  street  and  highway  commonly 
pieidinjif***'  tnown  as  the  Center  Point  road,  within  the 
amendment       g^j^    ^j^y^    ^^    same    being   the    street    and 

highway  extending  northerly  from  the  intersection  of  Thir- 
teenth (13th)  street  and  E  avenue  to  the  city  limits,  and 
at  a  point  upon  said  street  and  road  between  two  and 
twenty  rods  from  the  city  limits  or  Maple  avenue,  a  large 
boulder,  rock,  and  stone  about  five  and  one-half  (5^^) 
feet  in  height  and  of  more  than  ten  feet  in  diameter,  and 
of  such  shape,  size,  and  character  as  to  cause  horses  and 
animals  to  become  unmanageable  when  being  driven  along, 
near,  and  past  the  same.  That  the  said  city  has  also 
pemitted,  authorized,  and  allowed  various  per;ons,  firms, 
and  corporations  to  paint  letters  and  write  upon  the  said 
boulder,  rock,  and  stone  large  signs  that  tend  to  so  frighten 
horses  when  driven  along  and  past  the  same." 

The  accident  happened  on  March  25,  1908,  and  on 
April  4,  1908,  plaintiff  caused  a  written  notice  to  be 
given  to  the  city  from  which  we  extract  the  following: 

The  undersigned,  Milford  Frazee,  states  that  on  the 
25th  day  of  March,  1908,  while  driving  a  horse  and  buggy 
and  passing  along  the  street  and  highway  commonly  known 
as  the  Center  Point  road,  the  same  being  the  street  and 
highway  extending  northerly  from  the  intersection  of 
Thirteenth  street  and  E  avenue  to  the  city  limits,  and  at  a 
point  upon  said  road  between  Thirteenth  and  Thirty-First 
streets,  and  between  two  and  ten  rods  from  the  city  limits, 
or  Maple  avenue,  the  said  horse  became  frightened  and 
unmanageable  at  a  large  stone  or  boulder  in  and  upon  said 
street  and  highway,  and  threw  the  undersigned  from  the 
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buggy,  fracturing  some  of  his  ribs  and  causing  him  per- 
sonal and  internal  injuries. 

That  the  particular  negligence  of  the  city  of  Cedar 
Bapids  which  caused  the  injury  and  damage  to  the  under- 
signed was  in  allowing  a  stone  of  about  five  and  one-half 
(5V^)  feet  and  of  more  than  ten  feet  in  diameter  to  re- 
main in  said  highway  and  street,  and  in  such  close  prox- 
imity to  the  traveled  way,  as  to  frighten  horses  and  teams 
driven  along  and  upon  said  highway;  also  in  permitting 
advertising  signs  to  b^  painted  upon  the  same  and  in  per- 
mitting a  permanent  obstruction  in  said  street  and  high- 
way. 

The  particular  injury  to  the  undersigned  was  the 
fracturing  of  one  or  more  ribs,  injury  to  his  back,  spine, 
and  internal  and  permanent  injuries.  That  by  reason  of 
the  injury  complained  of  the  undersigned  has  been  dam- 
aged in  the  sum  of  three  thousand  five  hundred  ($3,500.- 
00),  which  amoimt  he  hereby  makes  claim  for  and  against 
the  city  of  Cedar  Bapids,  and  asks  that  the  same  be  paid 
to   him. 

On  June  3,  1908,  plaintiff  caused  an  original  notice 
to  be  served  upon  the  city  which  contained  the  following, 
among  other,  statements:  "You  are  hereby  notified  that 
on  or  before  the  23d  day  of  June,  A.  D.  1908,  there  will 
be  on  file  in  the  office  of  the  clerk  of  the  district  court  of 
the  state  of  Iowa,  in  and  for  Linn  county,  the  petition  of 
the  plaintiff  aforesaid,  claiming  of  you,  the  city  of  Cedar 
Kapids,  Iowa,  the  sum  of  thirty-five  hundred  dollars, 
.  .  as  money  justly  due  from  you  the  city  of  Cedar 
Kapids,  Iowa,  on  account  of  damages  received  by  him  on 
or  about  the  25th  day  of  March,  1908,  by  reason  of  de- 
fects and  obstructions  in  a  certain  street  known  as  the 
CJenter  Point  road,  or  Thirteenth  Street  East.  For  full 
statement  of  cause  of  action,  see  petition  on  file." 

No  reference  was  made  to  any  ditch  or  excavation  in 
the  original  petition,  and  no  claim  was  made  for  damages 
to  property.  In  an  amended  and  substituted  petition,  filed 
as  before  stated,  plaintiff  made  claim  for  damages  done  his 
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property,  and  also  introduced  the  second  count  to  his  peti- 
tion hitherto  stated.  On  defendant's  motion,  this  claim 
for  damages  to  property  and  the  entire  second  count  of 
the  amended  and  substituted  petition  were  stricken,  and 
timely  exception  was  taken  to  the  rulings.  It  is  claimed 
that  the  parts  stricken  did  not  introduce  new  causes  of 
action,  and  that  the  rulings  were  erroneous. 

If  nothing  more  than  the  general  statute  of  limita- 
tions were  involved,  there  would  be  much  force  in  appel- 
lant's contention,  if  we  are  to  follow  Gordon  v.  Railroad, 
129  Iowa,  747,  and  Thayer  v.  Coal  Co.,  129  Iowa,  550. 
But  the  propositions  involve  the  construction  of  a  special 
statute  reading  as  follows:  ^'In  all  cases  of  personal  in- 
jury or  damage  to  property  resulting  from  defective  streets 
or  sidewalks,  or  from  any  cause  originating  in  the  neg- 
lect or  failure  of  any  municipal  corporation  or  of  its 
officers  to  perform  their  duties,  no  suit  shall  be  brought 
against  any  such  city  after  three  months  from  the  time 
of  the  injury  or  damage,  and  not  then  unless  a  written 
verified  statement  of  the  amount,  nature  and  cause  of  such 
injury  or  damage,  and  the  time  when  and  the  place  where 
such  injury  occurred,  and  the  particular  defect  or  negli- 
gence of  the  city  or  its  officers  which  it  is  claimed  caused 
or  contributed  to  the  injury  or  damage,  shall  be  presented 
to  the  council  or  filed  with  the  clerk  within  thirty  days 
after  said  alleged  injury  or  damage  was  sustained."  Code, 
section  1051.  Under  this  section  it  has  been  held  that 
there  can  be  no  recovery,  under  an  amendment  to  a  peti- 
tion filed  more  than  three  months  after  the  injury,  for 
items  of  damage  not  included  in  the  statement  of  the 
claim.      Ulbrecht  v.  Keokuk,  124  Iowa,   1. 

But  in  Schnee  v.  Dubuque,  122  Iowa,  459,  we  said 
of  this  statute: 

It  seems  to  us  that  the  notice  sufficiently  states  facts 
which,  if  established,  might  render  the  city  liable.  It  is 
not  necessary  for  us  to  determine  how  far  other  facts  and 
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circumstances  tending  to  show  how  the  accident  happened^ 
and  the  defective  condition  of  the  walk,  may  be  proven 
under  such  a  notice.  If  the  defective  condition  of  the 
walk  which  was  described  contributed,  with  other  causes, 
to  the  resulting  injury,  the  city  may  be  liable,  although 
the  other  causes  were  not  the  result  of  the  fault  of  the 
city,  provided,  of  course,  they  were  not  due  to  negligence 
of  the  person  injured.  Eginoire  v.  Union  County,  112 
Iowa,  558;  Oould  v.  Schermer,  lOl  Iowa,  582;  Hodges 
V,  Waterloo,  109  Iowa,  444;  Langhammer  v.  Manchester, 
99  Iowa,  295.  It  must  be  borne  in  mind  in  the  construc- 
tion of  this  statute  that  it  requires  a  very  prompt  notice 
of  the  injury  and  of  the  defect  complained  of.  It  may 
well  be  that  some  material  facts  are  not  discoverable  until 
the  witnesses  are  examined  in  court.  On  the  trial  of  the 
case  great  liberality  is  allowed  in  amendment  to  make  the 
pleadings  cover  the  particular  facts  disclosed  by  the  evi- 
dence. No  amendment  of  the  notice,  however,  is  provided 
for.  It  is  evident,  therefore,  that  it  would  be  unjust  to 
give  to  the  statute  so  strict  a  construction  as  to  exclude 
proof  of  all  facts  relating  to  the  nature  and  cause  of  the 
injury,  and  the  defect  or  negligence  complained  of,  which 
are  not  detailed  in  the  notice.  The  statute  should  rather 
give  a  liberal  construction,  to  the  end  that  parties  having 
meritorious  claims  shall  not  be  cut  off  by  mere  technicality 
as  to  the  form  of  notice  required.  City  of  Lincoln  v. 
Pimer,  59  Neb.  634  (81  N.  W.  846) ;  Tattan  v.  Detroit, 
128  Mich.  650  (87  N.  W.  894). 

The  section  quoted  applies  to  'special  charter  cities 
only,  and  it  is  contended  that  while  defendant  was  such 
a  city  when  the  accident  occurred,  it  had,  prior  to  that 
time,  by  vote  properly  taken,  adopted  the  commission  plan 
of  government,  although  it  had  not  selected  its  officers 
under  this  plan,  and  did  not  do  so  until  about  two  weeks 
after  the  accident  occurred.  The  so-called  commission 
plan  of  government  is  provided  by  chapter  48,  Acts  Thirty- 
Second  General  Assembly,  and  chapter  64,  Acts  Thirty- 
Third  (General  Assembly.  The  latter  act  did  not  become 
effective,  however,  until  April  1,  1909,  and  is  not  material 

to  any  issue  in  this  case. 
Vol.  151  Ia.— 17. 
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Section  3  of  chapter  48  of  the  Acts  of  the  Thirty- 
Second  General  Assembly,  which  act  was  in  force  when 
plaintiff  received  his  injuries,  contains  this  provision: 
"All  laws  governing  cities  of  the  first  class  and  not  in- 
consistent with  the  provisions  of  this  act,  and  sections 
955,  956,  959,  964,  989,  1000,  1023  and  1053  of  the 
Code  now  applicable  to  special  charter  cities  and  not  in- 
consistent with  the  provisions  of  this  act,  shall  apply  to 
and  govern  cities  organized  under  this  act,  .  .  .  and  no 
right  or  liability  either  in  favor  of  or  against  it,  existing 
at  the  time,  and  no  suit  or  prosecution  of  any  kind  shall 
be  affected  by  such  change,  unless  otherwise  provided  for 
in  this  act" 

Without  now  going  into  the  vexed  question  as  to 
whether  or  not  we  should  take  judicial  notice  of  the  pro- 
cedure of  the  defendant  city  relative  to  the  change  of  its 
form  of  government  and  of  the  exact  time  when  these 
changes  occurred,  we  shall  take  it  for  granted  that  appel- 
lant's statements  with  reference  thereto  are  true.  But  the 
section  last  quoted  expressly  provides  that  no  right  or 
liability,  either  in  favor  of  or  against  it,  existing  at  the 
time,  and  no  suit  or  prosecution  of  any  kind,  shall  be 
affected  by  such  change.  This,  as  it  seems  to  us,  is  con- 
trolling, and  it  undoubtedly  relegates  us  to  the  law  as 
it  existed  when  the  injury  occurred.  Under  that  law  plain- 
tiff had  no  right  to  introduce  claims  for  damages  to  prop- 
erty in  his  amended  and  substituted  petition;  but  if  we 
are  to  follow  the  holding  in  Thayer  v.  Coal  Co.  and  Schnee 
V.  Dubuque,  supra,  it  seems  that  the  trial  court  was  in 
error  in  striking  the  second  count  of  the  amended  and 
substituted  petition.  See,  as  further  supporting  this  view, 
McCartney  v.  City,  124  Iowa,  382. 

II.  In  order  to  show  the  dangerous  character  of  the 
boulder,  plaintiff  offered  testimony  to  show  that  before 
the  accident  other  horses  of  apparent  gentleness  frequently 
frightened  at  this  boulder.     Some  of  this  testimony  was 
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received,  but  was  afterwards  rejected,  because  the  witnesses 
e  did  not  know  the  nature  and  character  of 

1.  Samb: 

^o'Ser  ^^  horses  which  frightened.     These  rulings 

******"'^  were  erroneous.     The  witnesses  showed  some 

knowledge  of  the  character  of  these  horses,  and  the  weight 
of  the  testimony  was  for  the  jury.  The  rule  of  this  court 
is  that,  under  issues  such  as  were  here  presented,  testimony 
to  the  effect  that  other  ordinarily  safe  and  gentle  horses  were 
frightened  by  the  object  complained  of  is  admissible. 
HeinmiUer  v.  Winston,  131  Iowa,  32. 

Speaking  more  directly  to  the  proposition  here  in- 
volved, we  quoted  from  a  Massachusetts  case  the  follow- 
ing: "In  the  present  case  the  only  collateral  inquiry  which 
could  arise  is  whether  a  horse,  called  by  a  witness  *an 
ordinarily  safe  and  gentle  horse,'  comes  within  that  class. 
Such  inquiry  is  certainly  simple.  We  think  there  would 
be  no  practical  difficulty  in  receiving  and  weighing  testi- 
mony in  regard  to  the  conduct  of  horses  which  seem  to  be 
like  ordinary  horses  in  conunon  use."  Bemis  v.  Temple, 
162  Mass.  342  (38  N.  E.  970,  26  L.  R.  A.  264).  And 
from  House  v.  Metcalf,  27  Conn.  631,  we  quoted  the  fol- 
lowing: "The  plaintiff  had  a  right,  not  only  to  show  the 
facts  regarding  its  size,  form,  location,  exposure  to  view, 
and  mode  of  operation,  from  which  the  jury  might  infer 
what  effects  it  would  naturally,  necessarily,  or  probably 
produce,  but  also  to  prove  what  effects  it  had  produced  in 
fact.  .  .  .  The  inquiry  in  every  such  case  is  not, 
whether  the  evidence  offered  is  sufficient  to  prove  the  fact 
claimed,  but  whether  it  tends  to  prove  it."  Manifestly 
the  trial  court  was  in  error  in  striking  out  this  testimony. 
III.  The  duty  rests  upon  municipal  corporations  to 
keep  their  streets  in  a  safe  condition  and  free  from  all 
obstructions  that  may  seriously  interfere  with  travel.  This 
duty  relates  not  only  to  defects  in  the  highway  and  ob- 
jects thereon,  against  which  vehicles  may  come  in  collision, 
but  also  extends  to  injuries  resulting  from  the  fright  of 
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horses  of  ordinary  gentleness  at  objects  upon  the  streets 

naturally  calculated  to^  and  which  may  rea- 

s.  Samb:  street      souably  be  expected  to,  produce  sut^  fi'ight, 

duty  of  city,      whcu  obstructious  are  suffered  to  be  placed  or 

to  remain  upon  a  street  which  by  their  appear- 
ance are  calculated  to  frighten  such  horses.  In  such  cir- 
cumstances it  can  not  be  said  that  a  highway  is  in  a  rea- 
sonably safe  condition  for  public  traveL 

In  Morse  v.  Town  of  Richmond,  41  Vt  488  (98  Am, 
Dec.  600),  the  court  said:  "That,  perhaps,  may  be  as 
effectually  defeated  by  an  obstruction  which  impedes  travel 
by  its  frightful  appearance,  as  by  one  which,  if  it  is  Iiit, 
will  be  an  obstacle  to  the  secure  passage  of  the  wheels  of 
a  carriage."  Again,  in  Bartlett  v.  Hooksett,  48  N.  H. 
18,  it  is  said:  "Objects  calculated  to  frighten  horses 
would  often  be  far  more  dangerous  and  much  less  easily 
guarded  against  by  the  traveler  than  any  obstruction 
with  which  he  comes  in  actual  contact  or  collision."  In 
FosJuiy  V.  Town,  25  Wis.  288  (3  Am.  Rep.  73),  it  was 
said:  "We  adopt  upon  this  subject  the  rule  .  .  •  that 
objects  within  the  limits  of  a  highway  naturally  calculated 
to  frighten  horses  of  ordinary  gentleness  may  constituta 
such  deficiencies  in  the  way  as  to  render  the  town  liable, 
even  though  so  far  removed  from  the  traveled  path  as  to 
avoid  all  danger  of  collision."  Other  cases  to  the  same 
effect  might  be  cited,  but  this  seems  unnecessary  in  view 
of  the  general  tenor  of  the  authorities.  They  will  be 
found  collected  in  Beach  on  Public  Corporations,  vol.  2, 
section  1513,  and  in  volume  5,  Thompson  on  ITegligenoe, 
section  6075  et  seq. 

This  is  the  rule  announced  in  our  own  case  of  Cutter 
V.  Des  Moines,  137  Iowa,  644.  The  only  qualification  is 
that  the  traveler,  in  order  to  have  protection,  must  be 
driving  a  horse  of  ordinary  gentleness  and  docility,  and 
himself  be  in  the  exercise  of  due  care.  See  Town  of  Bush- 
ville  V.  Adams,  107  Ind.  475  (8  N.  E.  292,  67  Am.  Rep. 
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124) ;  City  of  Rome  v.  Suddeth,  116  Ga.  649  (42  S.  E. 
1082) ;  Bloor  v.  Delafield,  69  Wis.  273  (34  N.  W.  116). 
This  rule  seems  to  be  peculiar  to  such  situations  as  exist 
in  this  case. 

Ordinarily^  as  appears  in  the  Svddeth  case^  supra, 
and  in  Brewing  Co.  v.  Pamin,  13  Ind.  App.  588  (41  N. 
£.  471),  if  the  obstruction  or  act  be  one  that  a  person 

has   no   right   to   do   or   make   at   all,   then 
Mkeiy  to  there  may  be  liability,  even  though  the  .horse 

J^^f*  *~*'*f     ^  iiot  one  of  ordinary  gentleness;  but  where, 

as  here,  the  obstruction  is  not  in  the  trav- 
eled path,  and  becomes  obnoxious  simply  because  of  its 
being  likely  to  frighten  horses  of  ordinary  gentleness,  it 
must  appear  that  the  horse  which  the  driver  is  driving  is 
of  that  kind.  We -quote  the  following  from  Famines  case, 
supra,  as  indicating  the  law  upon  this  subject: 

The  person  using  a  highway  for  purposes  other  than 
travel  is  in  duty  bound  to  conform  to  the  rights  of  the 
traveling  public.  A  violation  of  these  duties  may  consti- 
tute negligence  and  lead  to  legal  liability.  There  is  no 
rule  of  law  that  forbids  a  person  from  traveling  on  the 
highway  with  a  skittish  or  ill-broken  horse;  but,  if  he  do 
so,  he  may  be  liable  for  the  injuries  resulting  therefrom. 
!N^or  is  there  any  fixed  rule  as  to  what  objects  a  person 
may  bring  upon,  or  what  acts  he  may  do  upon,  a  high- 
way. But  there  are  objects  and  acts  which  have  a  ten- 
dency to  frighten  horses.  ...  If  a  person  bring  such 
an  object  upon  or  do  such  an  action  on  a  highway,  he  will 
violate  a  duty  he  owes  to  the  traveling  public,  and  be 
guilty  of  negligence.  It  does  not  follow  that  because  he 
is  negligent  he  is  liable.  The  person  injured  may  also 
be  in  fault.  If  the  latter  be  traveling  with  a  skittish  or 
untrustworthy  horse,  there  are  instances  in  which  he  will 
be  deemed  to  have  assumed  the  risk  or  contributed  to  his 
own  injury;  for,  although  the  object  or  act  done  may  have 
had  a  tendency  or  was  likely  to  frighten  any  kind  of  a 
horse,  and  although  both  a  gentle  horse  ^nd  a  skittish 
horse  might  have  passed  the  object  or  act  without  becom- 
ing frightened,  still  there  is  much  more  probability  that  a 
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skittish  horse  would  become  frightened  than  a  gentle  and 
well-trained  one.  It  is  for  these  reasons  that  in  order  to 
make  the  complaint  good  it  should  aver,  either  specially 
or  in  equivalent  general  terms,  that  the  object  or  act 
done  had  a  tendency  to  or  was  likely  to  frighten  a  horse 
of  ordinary  gentleness.  In  other  words,  the  complaint 
must  aver  negligence  on  the  part  of  the  defendant,  and 
negative  contributory  negligence  on  the  part  of  the  plain- 
tiff. ...  If  the  obstruction  or  act  be  one  that  a  person 
have  no  right  to  do  or  make  at  all,  then  there  may  be  a 
liability,  even  though  the  horse  be  not  one  of  ordinary 
gentleness. 

Appellant's  contention  that  plaintiff  need  not  show 
that  the  horse  he  was  driving  was  one  of  ordinary  gentle- 
ness has  no  support  in  any  of  the  cases  cited.  The  nearest 
approach  to  such  a  rule  is  found  in  Peterson  v,  Exp.  Co,, 
111  Iowa,  572.  But  the  question  there  considered  was 
one  of  contributory  negligence,  and  the  matter  here  in- 
volved was  neither  discussed  nor  decided. 

In  a  general  way  the  instructions  given  by  the  trial 
court  announced  the  rules  of  law  above  set  forth.  In  one 
instruction,  however,  the  jury  was  required  to  find  that 
5.  Samb:  ^^®  boulder  was  of  such  a  character  that  it 

iMtraction.  would  frighten  a  horse  of  ordinary  gentle- 
ness, instead  of  being  such  that  it  was  likely  to  do  so. 
The  distinction  may  not  be  such  as  to  have  attracted  the 
attention  of  the  jury,  but  in  view  of  a  new  trial  it  is  \vell 
to  call  attention  to  the  matter,  in  order  that  there  may 
be  no  repetition  of  the  error. 

The  eighth  instruction  read  in  this  wise:  "If  you 
find  that  the  horse  was  an  ordinarily  gentle  and  well- 
broken  horse  and  subject  to  control,  and  the  plaintiff  was 

at  the  time  managing  it  and  driving  it  in  an 
ordinary,  careful,  and  prudent  manner,  hav- 
ing reference  to  all  the  surrounding  conditions  and  cir- 
cumstances, then  you  will  endeavor  to  determine  from  the 
evidence  whether  or  not  it  is  a  matter  of  common  knowl- 
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edge  that  such  a  horse,  so  managed  and  driven,  would 
be  likely  to  take  fright  at  the  rock  or  boulder  on  the  road- 
side shown  in  evidence."  This  instruction  in  its  refer- 
ence to  common  knowledge  was  erroneous.  The  city, 
through  its  officials,  had  a  duty  to  perform  which  did  not 
depend  upon  common  knowledge,  but  upon  knowledge 
gained  in  the  performance  of  that  duty. 

Instruction  14  given  by  the  trial  court  reads  as  fol- 
lows: "If  you  find  from  the  evidence  that  the  plaintiff, 
having  traveled  the  street  or  road  in  question  before,  and 

knew  of  the  existence  of  the  rock  or  boulder 

9    Same* 

contributory       and  its  couditiou  and  location,  and  you  find 

negligence.  •      j     xi.  j  x«  • 

ne  exercised  the  same  care  and  caution  m 
driving  a  reasonably  safe  and  gentle  horse  past  it  that  the 
city  officials  did  in  leaving  it  there,  then  he  contributed 
to  his  own  injury  and  can  not  recover  in  this  action.  The 
same  degree  of  caution  and  prudence  is  imposed  on  the 
plaintiff  to  drive  an  ordinarily  gentle  and  well-broken 
horse  by  the  object  likely  to  frighten  it  as  is  imposed  on 
the  city  officials  to  know  that  such  an  object  is  likely  to 
frighten  such  a  horse  when  being  driven  with  ordinary 
care  and  caution.  And  a  greater  degree  of  caution  was 
required  of  plaintiff,  if  he  knew  or  in  the  exercise  of  ordi- 
nary intelligence  had  reason  to  know,  that  the  horse  he 
was  driving  was  not  as  gentle,  well-broken,  and  under  con- 
trol as  ordinary  horses."  This  instruction  is  erroneous  in 
at  least  two  particulars.  In  the  first  place,  plaintiff  had 
the  right  to  assume  that  the  street  was  safe,  and  that  the 
city  had  taken  the  proper  precautions  to  keep  it  so.  Upon 
this  assumption  he  had  the  right  to  rely,  and  the  city  may 
have  been  guilty  of  negligence  in  looking  after  the  boulder, 
although  the  degree  of  care  required  of  it  and  its  officials 
was  no  higher  than  that  required  of  the  plaintiff.  If  this 
were  not  true,  then  in  few  cases  could  there  be  a  recovery 
for  injuries  due  to  a  defective  street  of  highway. 

Again,   the   instruction   is   erroneous,    in   that   it   im- 
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posed  upon  plaintiff  a  greater  degree  of  caution  than  the 
law  exacts.  AU  that  a  plaintiff  need  show  is  that  he  exer- 
cised ordinary  care  and  caution.  What  this  was,  of  course, 
depended  upon  his  surroundings  at  and  near  the  time  of 
the  accident,  but  the  standard  at  all  times  is  ordinary  care 
and  caution. 

The  record  is  in  some  confusion,  but  the  points  we 
have  considered  do  not  seem  to  be  in  dispute. 

For  the  errors  pointed  out,  the  judgment  must  be, 
and  it  is,  reversed. 


State  of  Iowa^  ex  eel.  Joseph  Eoebmateb^  County  At- 
torney, Appellee,  v.  Johk  Kelly  et  al..  Appellees, 
and  Chables  M.  Youitey  and  certain  described  real 
estate,  Appellants. 

Intoxicating  liquors:    nuisance:  injunction:  costs.    The  premises 

1  used  by  one  not  the  owner  for  the  illegal  sale  of  liquor  can 
not  be  subjected  to  a  lien  for  the  costs  of  an  action  to  abate  a 
nuisance,  unless  it  is  shown  that  such  sales  were  made  with 
knowledge  or  consent  of  the  owner. 

Same.    The  provisions  of  the  Code  relating  to  abatement  of  liquor 

2  nuisances  do  not  contemplate  any  proceeding  in  rem,  but  the 
action  is  in  personam;  so  that  a  description  of  the  premises  as 

'  defendant  in  the  title  of  a  decree  consented  to  by  all  defend- 
ants except  the  owner  of  the  premises,  who,  in  his  answer,  de- 
nied knowledge  of  the  illegal  use  of  the  premises,  did  not  au- 
thorize the  establishment  of  a  lien  for  costs  against  the  premises, 
in  the  absence  of  proof  of  his  knowledge  of  any  sales. 

• 

Same:    appeal:   review  of  judgment  for  costs.    Where  the  decree 

3  in  a  suit  to  enjoin  a  liquor  nuisance,  entered  on  an  agreement 
of  counsel  for  all  defendants  except  the  owner  of  the  premises, 
created  a  lien  for  costs  against  the  premises  without  proof  of 
the  owner's  knowledge  of  its  illegal  use,  an  objection  on  appeal 
to  a  consideration  of  the  question  of  costs  because  not  presented 
to  the  trial  court  was  not  tenable,  as  the  appeal  was  not  from  a 
ruling  incidental  to  a  determination  of  the  case  but  from  the  decree 
itself,  and  was  triable  de  novo;  and  a  motion  for  new  trial  was 
not  essential  to  a  review  of  the  judgment 


May  1911]  State  v.  Kelly.  266 

Appeal  from  Marshall  District  Court. — ^Hon.  J.  M. 

Pabkee,  Judge. 

Satubdat^  May  6,  1911. 

Action  in  equity  to  enjoin  defendants  Kelly  and 
others  from  keeping,  using,  or  maintaining  on  the  real 
estate  specifically  described  a  place  for  the  unlawful  sale 
of  intoxicating  liquors  or  for  keeping  the  same  with  the 
intent  to  sell  in  violation  of  law,  and  to  have  the  costs, 
including  statutory  attorney's  fees,  declared  a  lien  upon 
the  described  premises  of  which  defendant  Charles  M. 
Forney  and  one  C.  H.  Forney  are  alleged  to  be  the  own- 
ers. The  defendants  other  than  Charles  M.  Forney  filed 
an  answer  denying  the  allegations  of  the  petition  and 
alleging  strict  compliance  with  the  mulct  law  in  conduct- 
ing the  business  of  selling  intoxicating  liquors  on  the  de- 
scribed premises.  The  defendant  Charles  M.  Forney,  by 
separate  answer,  admitted  ownership  of  an  undivided  one- 
half  interest  in  the  premises,  and  alleged  that  if  intoxicat- 
ing liquors  had  been  sold  thereon  in  violation  of  law  he 
had  no  knowledge  whatever  of  such  sales.  Counsel  ap- 
pearing for  all  the  defendants  except  Charles  M.  Forney 
consented  to  a  decree  for  an  injunction,  in  which  it  was 
ordered  that  the  costs  be  taxed  against  the  defendants  and 
the  judgment  be  made  a  special  lien  on  the  premises,  and 
s])ecial  execution  for  the  sale  of  said  premises  ^nd  general 
execution  for  any  balance  remaining  unpaid  were  ordered. 
From  this  decree  and  judgment  defendant  Charles  M. 
Forney  appeals.     Reversed  and  remanded. 

Binford  <&  Farber,  for  appellant. 

George  Cosson,  Attorney-General,  C.  A,  Bobbins,  Spe- 
cial Counsel,  A.  C.  Daly,  County  Attorney,  and  Joseph 
H,  Egermayer,  for  the   State, 
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F.  E.  Northrup  and  Boardman  &  Lawrence  j  ior  all 
other  appellees. 

MoClain^  J. — This  appeal  presents  the  question 
whether  the  trial  court  erred  in  holding  that  under  a 
consent  decree  agreed  to  by  counsel  for  all  the  defendants 
except  Charles  M.  Forney,  who  had  filed  an  answer  deny- 
ing knowledge  of  illegal  sales  on  the  premises,  the  costs  of 
the  action  could  be  made  a  lien  upon  such  premises  in  the 
absence  of  any  evidence  showing  knowledge  on  the  part 
of  said  defendant  Forney. 

I.  In  Code,  section  2422,  it  is  provided  that  in  an 
action  to  abate  a  liquor  nuisance  the  costs  assessed  or  judg- 
ment rendered  against  any  person  for  unlawfully  selling 

intoxicating  liquors  or  keeping  the  same  with 
LiquoM:  intent  to  sell  contrary  to  law,  shall  be  a  lien 

nuisance:  i  i  -i  ^      i 

m junction:        upou  the  personal  and  real  property  of  the 

person  unlawfully  selling  or  keeping  for  sale 
and  upon  the  real  property  occupied  and  used  for  the  pur- 
pose with  the  knowledge  of  the  owner  or  his  agent,  and 
that  any  judgment  recovered  may  be  enforced  against  the 
property  upon  which  the  lien  attaches  by  execution  or  by 
action  against  the  owner  of  the  property  to  subject  it  to 
payment  thereof.  Under  these  provisions  it  has  been  held 
that  the  premises  which  have  been  used  for  the  illegal  sale 
of  intoxicating  liquors  by  the  occupants,  who  are  not  the 
owners  thereof,  are  subject  to  the  lien  of  a  judgment  ren- 
dered against  such  occupants  only  when  it  is  shown  that 
they  have  been  used  for  such  illegal  purpose  with  the 
knowledge  or  consent  of  the  owner  or  his  agent.  Polk 
County  V.  Hierb,  37  Iowa,  361;  Cobleigh  v.  McBride,  45 
Iowa,  116;  Meyers  v.  Kirt,  67  Iowa,  421;  Myers  v.  Kirt, 
64  Iowa,  27;  Cox  v.  Newkirk,  73  Iowa,  42.  In  the  first 
of  the  cases  just  cited  it  is  said:  "Not  all  property  used 
for  the  unlawful  sale  or  manufacture  is  liable  for  fines  or 
judgments   against   the   manufacturer   or   seller,    but   such 
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only  as  is  so  used  with  the  consent  or  knowledge  of  the 
owner.  Before  the  property  can  be  made  so  liable,  it  must 
be  established  as  a  fact  that  the  property  was  so  used  with 
the  owner's  knowledge  or  consent.  True,  the  statute  does 
not  provide  the  manner  in  which  this  fact  is  to  be  made 
to  appear,  and  it  is  not  necessary  that  it  should  do  so.  It 
is  sufficient  that  the  existence  of  this  fact  is  made  a  condi- 
tion precedent  to  the  liability  of  the  property,  and  that 
the  statute  does  not  provide  that  the  property  shall  become 
liable  without  a  judicial  determination  that  the  fact  ex- 
ists.'^  This  was  the  interpretation  put  upon  the  statute 
for  the  purpose  of  meeting  the  objection  that  it  provided 
for  the  taking  of  private  property  without  trial,  and  show- 
ing that  it  was  not  in  conflict  with  the  constitutional  pro- 
visions that  no  person  shall  be  deprived  of  his  property 
without  due  process  of  law;  and  such  interpretation  has 
been  consistently  adhered  to  as  indicated  in  the  cases  al- 
ready cited. 

Now  it  appears  in  the  record  that  although  defendant 
Forney,  the  owner  of  an  undivided  interest  in  the  described 
property,  the  owner  of  the  other  undivided  interest  not 
being  a  party  to  this  action,  denied  in  his  answer  any 
knowledge  of  illegal  use  of  the  premises  for  selling  or 
keeping  for  sale  intoxicating  liquors  thereon  in  violation 
of  law,  there  was  no  evidence  whatever  presented  to  the 
court  tending  to  show  such  knowledge  on  his  part,  and  that 
his  counsel  did  not  consent  to  the  decree  by  which  the 
costs  were  made  a  lien  upon  the  premises.  Unless,  there- 
fore, some  other  facts  or  circumstances  appear  in  the  rec- 
ord justifying  the  action  of  the  court  in  decreeing  that  the 
costs  be  a  lien  upon  the  premises,  the  decree  is  in  that 
respect  erroneous. 

IL  It  is  urged  by  counsel  for  the  state  that  the 
property  specifically  described  in  the  action  was  made  de- 
fendant, and,  as  such  defendant,  was  represented  by  coun- 
sel appearing  for  all  defendants  except  W.  M.  Forney,  who 


268  •  Statb  v.  Kelly.  [161  Iowa 

agreed  that  a  consent  decree  should  be  entered.     It  may 

be  that  for  some  purposes  specific  property 
may  be  described  as  defendant  in  a  pro- 
ceeding in  rem,  although  we  are  not  able  now  to  imagine 
a  case  in  which  the  court  could  acquire  jurisdiction  over 
property  as  a  defendant  without  some  form  of  notice, 
actual  or  constructive,  having  been  given  to  the  owner, 
known  or  unknown,  of  such  property.  But  the  provisions 
of  the  Code  relating  to  the  abatement  of  liquor  nuisances 
do  not  contemplate  any  proceeding  in  rem.  The  action  u 
in  personam;  and  the  property  is  to  be  subjected  to  the 
lien  of  a  judgment  for  costs  as  already  indicated  only  on 
the  proof  of  certain  facts  under  issues  properly  raised  in 
an  action  to  which  the  owner  of  the  property  is  a  party. 
In  this  case  such  an  issue  was  raised,  but  there  was  no 
evidence  of  any  kind  tending  to  show  the  owner^s  knowl- 
edge of  or  consent  to  the  illegal  use  of  the  premises.  In- 
deed, there  is  no  finding  in  the  consent  decree  that  the 
owner  had  any  such  knowledge,  and  the  decree  does  not 
purport  in  any  way  to  bind  him,  or  to  find  as  against  him 
the  facts  essential  to  authorize  the  subjection  of  the  prop- 
erty to  a  lien.  The  title  of  the  decree  describes  the  prop- 
erty as  a  defendant,  but  does  not  name  the  owner,  and  we 
are  unable  to  see  how  even  on  its  face  the  decree  can  be 
regarded  as  embodying  a  finding  against  the  owner  of  the 
essential  fact  of  knowledge  or  consent  essential  to  justify 
the  costs  being  declared  a  lien  upon  the  premises. 

Some  reference  is  made  in  argument  to  the  case  of 
Denmead  v.  Parker,  145  Iowa,  581,  a  certiorari  proceeding 
in  this  court  instituted  by  this  appellant,  Charles  M.  For- 
ney, and  his  co-owner,  C.  H.  Forney,  who  was  not  a  party 
defendant,  in  which  action  it  was  held  that  as  to  C.  H, 
Forney  the  decree  was  entered  without  authority,  with  the 
result  that  the  judgment  was  declared  not  to  be  a  lien 
on  his  interest.  In  that  case  it  was  held  that  as  C.  M. 
Forney  was  a  party,  he  could  not  in  certiorari  have   the 
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decree^  so  far  as  it  affected  his  interest  in  the  property,  an- 
nulled, inasmuch  as  his  remedy,  if  any,  was  by  appeal. 
The  grounds  available  to  C.  H.  Forney  in  that  case  for  the 
annulment  of  the  decree,  so  far  as  it  affected  his  interest 
in  the  premises,  are,  however,  now  available  to  C.  M. 
Forney  upon  the  appeal  which  he  has  prosecuted;  and, 
under  the  decision  in  the  case  just  cited,  it  seems  perfectly 
clear  that  the  decree  making  the  judgment  a  lien  on  the 
interest  of  appellant  is  unauthorized  by  the  record. 

III.  But  counsel  for  the  state  insist  that  the  question 
here  presented  was  not  presented  to  the  trial  court,  and 
that  an  error  which  might  have  been  corrected  in  the  trial 
Same-  a  peal-  ^^^^^f  ^^^  attention  been  called  to  it,  should 
K^«?/  not  be  made  a  ground  for  correction  on  ap- 
«>«*»•  -peel.  The  case  was,  however,  tried  in  equity, 
and  this  appeal,  involving  the  correctness  of  the  final  de- 
cree as  to  the  lien  of  the  judgment  on  the  property  of  C. 
M.  Forney,  is  triable  de  novo.  The  appeal  is  not  from 
some  ruling  incidental  to  the  final  determination  of  the 
case,  but  it  is  from  the  decree  itself.  The  error  com- 
plained of  is  necessarily  involved  in  that  decree.  The 
issue  as  to  Forney's  knowledge  of  the  illegal  use  of  the 
premises  was  squarely  presented  by  his  answer,  and  as  to 
that  issue  plaintiff  had  the  burden  of  proof.  The  court 
proceeded,  without  hearing  the  evidence  on  such  issue,  to 
render  a  decree  adverse  to  defendant  Forney,  no  doubt  on 
the  mistaken  assumption  that  the  consent  to  a  decree  was 
given  by  counsel  with  authority  to  represent  him,  or  that 
the  judgment  could  be  made  a  lien  upon  his  property  with- 
out proof  of  the  matter  as  to  which  issue  was  raised  in 
his  answer.  If  the  assumption  was  that  Forney  was  rep- 
resented by  the  counsel  who  consented  to  the  decree,  then 
it  was  plainly  erroneous,  as  the  record  shows;  if  it  was 
that  the  determination  of  the  issue  raised  by  Forney's  an- 
swer was  immaterial  in  determining  whether  the  judgment 
should  be  a  lien,  then,  as  already  pointed  out,  there  was 
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an  error  of  law.  Counsel  who  had  appeared  and  answered 
for  Forney  had  no  opportunity  to  combat  either  the  one 
erroneous  assumption  or  the  other.  The  court  proceeded, 
without  a  hearing  on  the  issue  raised  by  Forney's  answer, 
to  render  a  decree  erroneous  as  to  him,  and  by  so  doing  it 
adjudicated  the  very  issue  arising  under  his  answer. 

The  case  is  quite  different  from  that  of  Ottumwa  Sav- 
ings Bank  v.  City  of  Ottumwa,  95  Iowa,  176,  the  only 
case  in  equity  cited  in  support  of  appellee's  contention. 
In  that  case  this  court  refused  to  decide  a  new  question 
not  presented  to  the  lower  court  and  as  to  which  no  issue 
had  been  made. 

In  the  case  before  us  the  court  by  its  final  decree  erro- 
neously decided  the  very  issue  which  was  presented  under 
Forney's  answer.  There  was  no  occasion  for  a  motion 
for  a  new  trial  in  order  to  raise  the  question  now  presented 
on  appeal  (Code,  sectioi\  4106),  and  appellant  may  now 
properly  insist  that  on  this  appeal  the  decree,  so  far  as  it 
declares  a  Hen  on  his  property,  be  reversied.  As  there  was 
no  trial  of  the  issue  raised  by  his  answer,  the  case  will  be 
remanded  for  further  proceedings  not  inconsistent  with  this 
opinion.     Reversed  and  remanded. 


C.  B.  Chismobe,  Appellant,  v.  William  Van  Roden, 

Appellee. 

Malicious  prosecution:    attachment:    busden  op  proof:    evidence. 

1  An  attachment  defendant  has  the  burden  not  only  of  proving  an 
allegation  of  his  counterclaim  that  he  had  not  disposed  of  any 
part  of  his  property  with  intent  to  defraud  his  creditors,  but 
also,  that  plaintiff  had  no  reasonable  ground  for  believing  his 
allegation  that  defendant  had  so  disposed  of  the  same. 

In  this  action  the  evidence  is  held  insufficient  to  support  a  verdict 
awarding  defendant  exemplary  damages. 

Appeal:     amended  abstract.     An   amendment  to  an  abstract  filed 

2  but  not  served  upon  the  adverse  party  will  be  stricken  on  motion. 
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Appeal  from  Linn  District  Court. — ^Hon.  Milo  P.  Smith, 

Judge. 

Satubdat,  May  6,  1911. 

Pi*AiNTiPP  brought  his  action  on  a  promissory  note 
and  on  account,  and  sued  out  a  writ  of  attachment  in  aid 
thereof.  The  defendant  admitted  the  execution  of  the  note 
and  one  item  of  the  account,  and  denied  the  other  items. 
By  way  of  counterdaim,  the  defendant  claimed  damages 
for  wrongful  suing  out  of  the  attachment.  There  was  a 
general  verdict  for  the  defendant  Plaintiff  filed  a  motion 
for  a  new  trial,  which  was  denied  by  the  court,  and  he 
has  appealed.    Beversed. 

J.  H.  Preston,  for  appellant. 

Barnes  &  Chamberlain,,  ior  appellee. 

Evans,  J. — ^In  September,  1908,  the  plaintiff  sold  to 
the  defendant  a  team  of  horses  for  $300,  of  which  $150 
was  paid  down.  Two  months  later  the  defendant  executed 
a  note  for  $150  for  the  balance.  Later  other  transactions 
were  had  between  the  parties  involving  an  exchange  or  sale 
of  other  property  from  plaintiff  to  defendant.  We  need 
not  deal  with  the  details  of  these  transactions.  By  its 
terms  the  note  became  due  in  the  spring  of  1909,  but  was 
not  paid.  In  the  latter  part  of  August,  1909,  a  sharp  dis- 
pute arose  between  plaintiff  and  defendant  over  an  item 
claimed  by  the  plaintiff  against  the  defendant  and  denied 
by  the  defendant.  This  was  in  relation  to  the  purchase 
price  of  a  cow  which  the  plaintiff  had  sold  to  one  Vamer, 
and  which  Vamer  sold  to  the  defendant  without  paying 
plaintiff  for  the  same.  This  suit  was  brought  immediately 
following  such  disagreement ;  and  that  fact  and  certain 
language  used  by  plaintiff  furnished  the  basis  of  the  claim 
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that  the  attachment  was  sued  out,  not  only  wrongfully,  but 
maliciously.  Exemplary  damages  were  claimed  by  the  de- 
fendant and  allowed  by  the  jury.  At  the  time  of  the  pur^ 
chase  of  the  team,  the  defendant  was  the  owner  of  a  large 
amount  of  stock  which  he  had  in  his  possession  upon  a 
rented  farm.  On  December  1,  1908,  he  executed  a  bill  of 
sale  to  his  wife,  covering  all  such  stock,  which  comprised 
substantially  all  his  property,  except  growing  crops  upon 
the  rented  farm.  This  fact  came  to  the  knowledge  of  the 
plaintiff  just  prior  to  the  suing  out  of  the  writ  of  attach- 
ment. The  writ'  of  attachment  was  levied  only  upon  the 
property  obtained  from  the  plaintiff  himself,  including, 
however,  the  cow  sold  by  plaintiff  to  Vamer.  One  of  the 
grounds  of  attachment  alleged  in  the  petition  was  that  the 
defendant  had  disposed  of  his  property  in  whole  or  in  part 
with  intent  to  defraud  his  creditors.  Defendant's  counter- 
claim alleged  that  none  of  the  alleged  grounds  of  attach- 
ment were  true,  and  that  the  plaintiff  had  no  reasonable 
ground  for  believing  them  to  be  true. 

I.  The  plaintiff,  appellant,  assigns  several  alleged 
grounds  of  reversal.  The  principal  point  argued,  however, 
is  that  the  verdict  was  not  supported  by  the  evidence,  and 

was  the  result  of  passion  and  prejudice.    We 

1.  Malicious  ^  ^  jt      •* 

atSchmCTt"'  ^^^^  confine  our  discussion  of  the  case  to  a 
p?ooff  *"'  consideration  of  this  feature  of  it.  The  bur- 
evidcncc.  ^^^  ^^  upou  the  defendant  to  prove,   not 

only  that  he  had  not  disposed  of  any  part  of  his  property 
with  intent  to  defraud  his  creditors,  but,  also,  that  the 
plaintiff  had  no  reasonable  ground  for  believing  such  alle- 
gation. The  testimony  offered  by  defendant  in  support 
of  his  counterclaim  at  this  point  consisted  of  the  evidence 
of  himself  and  his  wife.  The  material  part  of  defendant's 
testimony  as  a  witness  on  this  question  was  as  follows: 
"I  hadn't  disposed  of  any  of  my  property  shortly  before 
that  time.  I  made  a  bill  of  sale  to  my  wife,  and  I  had 
bought  this  property  with  my  wife's  money.     She  got  it 
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from  home.  She  requested  me  to  keep  this  in  her  name. 
I  never  had  any  other  reason  for  doing  it.  At  that  time 
I  owed  $500  to  the  bank.  At  the  time  of  this  attachment 
I  had  forty-five  head  of  cattle,  and  I  think  nine  head  of 
horses,  and  about  sixty  hogs  (included  in. the  bill  of  sale). 
The  farm  I  was  living  on  was  about  one  hundred  and 
ninety  acres.  The  stock  was  worth  probably  $3,000.  I 
had  sixty-five  acres  of  com  in  the  field,  and  about  forty 
acres  of  grain  out  that  had  not  been  harvested,  and  about 
fifty  tons  of  hay  in  the  bam.  I  was  not  about  to  sell  my 
property  to  turn  it  into  money  at  that  time.  I  never  of- 
fered any  of  it  for  sale."  Upon  cross-examination  he  tes*- 
tified  as  follows:  ^'I  was  farming  one  hundred  and  ninety 
acres  of  land.  I  don't  know  how  much  money  I  owed  my 
wife.  She  had  enough  to  get  a  start  in  farming.  I  know 
how.  much  it  was.  It  was  $3,000.  She  put  it  in  stock  on 
the  farm.  She  gave  me  the  money,  and  I  bought  it.  On 
this  attachment  the  sheriff  took  three  horses,  the  cow,  and 
bull.  Two  of  the  horses  were  the  span  I  bought  of  Chis- 
more,  and  the  other  was  the  colt  that  the  mare  raised.  The 
two  year  old  bull  was  the  bull  in  controversy,  and  the  cow 
was  the  Varner  cow.  This  was  all  the  property  they  took. 
When  I  told  Chismore  if  he  would  give  me  a  little  time  I 
could  get  the  money,  I  expected  to  borrow  it  of  the  bank 
at  Coggon.  Before  this  attachment  was  sued  out  and  on 
the  1st  day  of  December,  1908,  I  made  a  bill  of  sale  to  my 
wife  of  all  the  stock  on  the  farm,  in  consideration  of 
$5,000,  no  part  of  which  she  paid  me.  It  was  got  up  in 
Cedar  Rapids  by  Mr.  Barber.  I  went  down  alone  to  get 
it  up.  I  went  up  and  told  Mr.  Barber  that  I  wanted  to 
give  my  wife  a  bill  of  sale  and  gave  him  a  list  of  the  prop- 
erty. He  drew  it  up,  and  I  acknowledged  it,  and  left  it 
with  him  to  put  on  record.  My  wife  was  at  home.  This 
was  after  I  bought  the  horses  and  stock,  and  before  the 
attachment." 

After  the  commencement  of  the  attachment  suit,  the 
Vol.  isi  Ia.— i8. 
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wife  conveyed  back  to  the  defendant  the  same  property  by 
bill  of  sale  for  a  purported  consideration  of  $6,000.     The 
defendant  testified  on  cross-examination  as  follows:     ^^Q. 
So.  that  there  was  no  real  genuine  sale  that  you  made — 
this  bill  of  sale  to  your  wife,  was  it?     A.  Well,  I  guess 
so.     Q.  You  are  certain  about  that,  are  you?     A.  I  don't 
know  anything  about  that.     Q.  You  made  the  consideration 
$5,000  when  you  say  that  she  didn't  put  in  only  about 
$3,000?    What  did  you  make  it  $5,000  for?    A.  because 
it  was  worth  it     The  stuff  was  worth  it     Q.   Still   she 
didn't  pay  you  anything  extra  over  and  above  what   she 
put  in?    A.  She  didn't  pay  me  anything.     Q.  She  didn't 
agree  to,  either,  did  she?     A.  I  don't  know.     Q.   Don't 
you  know  whether  she  agreed  to  pay  you  something  over 
for  this  stock  what  she  let  you  have?    A.  No;  she  didn't. 
Q.  Then,  if  the  stock  was  worth  $6,000,  what  did  you  pay 
$2,000  over  and  above  that  indebtedness  to  her  in  the  bill 
of  sale  for?    A.  Because,  if  anything  got  wrong  with  me, 
she  would  be  secure.     It  wasn't  to  keep  my  creditors  from 
getting  this  property.     I  put  it  in  at  $2,000  more  than  I 
owed  her  to  secure  her.     I  put  the  property  at  just  what 
it  was  worth.     Q.  Then,  when  you  got  somebody  to  secure 
you  on  the  bond  to  release  the  property  that  was  attached, 
you  ihade  her  deed  it  back  to  you  at  a  consideration  of 
$6,000,  didn't  you?    A.  Yes.     Q.  How  do  you  figure  that 
to   secure   your   wife?     A.    I   don't   understand   you.    Q. 
How  do  you  figure  that  would  secure  your  wife?     A.    I 
don't  know."    Redirect  examination:    "I  mean  by  securing 
my  wife  if  anything  happened  to  me;  that  is,  if  I  should 
die." 

The  wife  of  defendant  testified  as  follows:  "I  let 
my  husband  have  $3,000  when  we  started  farming  about 
four  years  ago.  That  was  the  first  money  I  let  him  have. 
My  folks  started  us.  That  is  what  I  thought  it  was  worth 
about  that  much.  We  lived  at  Stanwood  before  we  started 
farming.    They  didn't  let  me  have  very  much  money  up  to 
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that  time.  I  don't  know  how  much;  I  should  judge  about 
$400  or  $500.  I  don't  know  how  much  money  they  let 
me  have  the  first  time,  when  we  started  farming.  It  was 
four  or  five  years  ago.  I  couldn't  exactly  tell.  They 
didn't  let  me  have  the  whole  amount  at  one  time.  We 
got  it  as  we  bought  things.  This  was  at  different  times. 
I  don't  know  how  much  at  a  time.  I  know  we  bought 
things,  and  I  don't  remember  how  much  money  I  got  at 
a  time.  I  don't  just  remember.  We  got  some  money  a 
couple  of  years  ago,  maybe  a  thousand  or  something  like 
that,  from  my  folks.  They  live  in  Olin.  They  gave  me 
the  money,  and  I  put  it  in  stock.  I  used  some  of  it,  of 
course.  I  didn't  particularly  keep  track  of  that  I  gave 
the  money  to  my  husband,  and  he  bought  stock  and  put 
it  on  the  farm.  I  didn't  give  it  all  to  him.  We  used  it 
as  we  needed  it  I  don't  know  exactly  what  money  I  let 
him  have.  I  let  him  attend  to  the  business.  The  money 
was  given  by  my  folks  to  my  husband  and  myself.  I  didn't 
take  any  note  for  this  money  from  him.  I  didn't  know 
what  he  did  with  it,  except  I  thought  he  was  buying  stock. 
I  bought  the  clothing  and  provisions  for  the  family.  I 
kept  some  of  the  money  my  folks  gave  me  for  that  purpose. 
I  don't  know  how  much.  I  used  it  all  up.  I  didn't  keep 
any  account  of  the  money,  or  how  much  I  got,  or  what 
was  done  with  it.  I  just,  thought  it  was  worth  that  much. 
That  is  what  we  said.  We  both  worked,  and  whatever  we 
earned  belonged  to  both  of  us.  I  asked  him  to  secure  this 
money,  because  I  wanted  it  that  way.  •  .  •  We  talked 
this  matter  over  at  home.  When  he  wanted  to  give  this 
bill  of  sale,  he  went  down  to  Cedar  Rapids  to  make  it  out 
I  didn't  go  with  him.  Afterwards  I  conveyed  it  back  to 
him.  I  did  that  because  we  got  into  some  trouble  and 
couldn't  do  any  business  any  more.  We  couldn't  get  any 
credit  without  he  had  the  property.  I  conveyed  it  all 
back  to  him.  I  can't  tell  how  much  money  I  let  my  hus- 
band have.     I  am  a  poor  hand  to  keep  accounts  of  tlungs 
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that  way.  I  didn't  keep  any  aooount  of  it  in  the  house* 
There  was  no  book  of  account,  nor  no  notes,  or  anything 
of  that  kind.  As  the  money  came,  I  passed  it  over  to  him, 
and  let  him  do  as  he  pleased  with  it.  I  don't  know  how 
many  trips  my  husband  made  to  Cedar  Eapids.  He  gave 
me  the  bill  of  sale  first  and  the  next  was  made  to  get  the 
stock  back  and  get  a  bill  of  sale  back  to  him." 

The  foregoing  is  defendant's  proof  in  support  of  his 
allegation  that  he  had  not  disposed  of  his  property  with 
intent  to  defraud  his  creditors,  and  that  plaintiff  had  no 
reasonable  grounds  to  believe  that  he  had.  It  seems  to  us 
too  clear  for  argument  that  this  evidence  does  not  sustain 
defendant's  essential  allegation.  Nor  can  we  see  any 
escape  from  the  legal  conclusion  that  the  bill  of  sale,  as 
explained  by  defendant  and  his  wife,  was  a  legal  fraud 
upon  the  defendant's  creditors.  We  see  no  way  to  account 
for  the  verdict  upon  this  record  except  that  it  was  the  re- 
sult of  passion  and  prejudice.  It  ought  to  have  been  set 
aside. 

II.  The  appellee  filed  an  amended  abstract,  but  failed 
to  serve  the  same  upon  the  appellant  or  his  counsel.  Ap- 
pellant has  filed  a  motion  to  strike  the  same,  and   such 

motion  has  been  submitted  with  the  case. 
•aended  The  couteuts  of  such  amended  abstract   are 

not  such  as  would  change  our  conclusion  in 
this  case.     The  motion,  however,  must  be  sustained. 

On  the  ground  already  indicated,  the  judgment  below 
must  be  reversed. 


John  H.  Boyd^  Appellant,  v.  Stipp  &  Hablan  st  ax^, 

and  three  other  cases. 

liandlord  and  tenant:  enforcement  op  lien  :  LiMrrATioNs:  recovery 
FROM  PURCHASER  OF  CROPS.  Recovery  by  a  landlord  against  the 
purchaser  of  crops  grown  on  the  leased  premises  is  a  method  of 
enforcing  the  landlord's  lien,  and  is  dependent  upon  the  lien,  the 
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measure  of  recovery  being  the  value  of  the  incumbrance  and 
not  necessarily  the  value  of  the  property;  and  the  action  therefor 
must  be  brought  within  the  time  limited  by  the  statute  creating 
the  lien. 

Appeal  from  Marshall  District  Court. — "Rois.  0.  B.  Brad- 

SHAW^  Judge. 

Tuesday,  May  9,  1911. 

Action  by  the  plaintiff,  a8  landlord,  to  enforce  a 
landlord's  lien,  and  to  recover  of  the  defendants  the  value 
of  grain  raised  upon  the  leased  premises  and  appropriated 
by  the  defendants  through  purchase  from  plaintiff's  ten- 
ant The  defendants  demurred  to  the  petition,  and  such 
demurrer  was  sustained.  The  plaintiff  electing  to  stand 
upon  his  pleading,  the  trial  court  entered  judgment  dismiss- 
ing the  action,  and  the  plaintiff  has  appealed.     Affirmed. 

C.  H.  Van  Law,  for  appellant. 

Boardman  &  Lawrence  and  Bradford  &  Johnson,  for 
appellees. 

Evans,  J. — It  appears  from  the  petition  that  the  plain- 
tiff leased  his  land  to  one  Grove  for  a  term  beginning  Jan- 
uary 5,  1907,  and  ending  March  1,  1908.  The  rent  was 
made  payable  February  1,  1908.  It  appears  also  there- 
from that  the  rent  is  unpaid ;  and  that  some  time  prior  to 
March  1,  1908,  the  tenant  sold  to  the  defendants,  who  were 
dealers  in  grain,  several  hundred  bushels  of  oats,  and  the 
same  were  received  by  the  defendants  and  disposed  of  by 
them.  This  action  was  begun  May  25,  1909.  The  ground, 
of  the  demurrer  was  that  the  action  was  barred  because  it 
was  not  brought  within  one  year  after  the  rent  was  due 
nor  within  six  months  after  the  expiration  of  the  term  of 
lease. 
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Section  2992  provides  as  follows:  "A  landlord  shall 
have  a  lien  for  his  rent  upon  all  crops  upon  the  leased 
premises,  and  upon  any  other  personal  property  of  the 
tenant  which  has  been  used  or  kept  thereon  during  the 
term,  and  not  exempt  from  execution,  for  the  period  of 
one  year  after  a  year's  rent  falls  due,  but  such  lien  shall 
not  in  any  case  continue  more  than  six  months  after  the 
expiration  of  the  term."  Section  2993  provides  that  such 
lien  may  be  enforced  *%y  the  commencement  of  an  action 
within  the  period  above  prescribed."  It  was  held  in 
NickeUon  v.  Negley,  71  Iowa,  546,  that  the  period  of 
limitation  above  prescribed  was  applicable  to  an  action  for 
damages  against  third  parties  for  the  appropriation  of 
grain  which  was  subject  to  the  landlord's  lien.  The  case 
at  bar  is  ruled  at  all  points  by  the  cited  case.  Counsel 
for  appellant  does  not  contend  otherwise  but  insists  that 
the  NickeUon  case  should  be  overruled. 

His  contention  is  that  his  action  is  one  for  damages 
for  conversion  of  property,  and  that  he  had  made  demand 
upon  defendants  prior  to  March  1,  1908,  and  while  his 
lien  was  in  effect  He  insists,  therefore,  that  he  is  entitled 
to  the  same  period  of  limitation  as  obtains  in  any  other 
action  for  conversion.  There  is  something  to  be  said  for 
this  view.  It  was  well  put  by  the  able  dissenting  opinion 
of  Mr.  Justice  Keed  in  the  NickeUon  case.  We  are  satis- 
fied, however,  that  we  ought  not  to  overrule  that  case. 
Under  our  previous  holdings,  a  purchaser  from  a  tenant 
in  such  a  case  is  deemed  to  take  the  property  subject  to 
the  lien.  The  landlord  is  not  deemed  to  have  lost  his  lien 
because  of  the  wrongful  sale.  He  may  pursue  the  property 
in  his  proper  action  notwithstanding  the  sale.  After  the 
purchaser  has  appropriated  the  property,  he  may  recover 
damages  for  such  appropriation.  The  measure  of  his  re- 
covery, however,  is  not  necessarily  the  value  of  the  prop- 
erty, but  the  value  of  the  incumbrance.  Beck  v.  Minn,  dc 
Western  Orocery  Co.,  131  Iowa,  62. 
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The  right  of  action  in  favor  of  the  landlord  against 
the  purchaser  from  the  tenant  is  deemed  a  method  of  en- 
forcement of  the  landlord's  lien.  The  existence  of  the 
lien  is  essential  to  such  action  in  the  first  instance.  The 
theory  of  the  Nickelson  case  is  therefore  that  when  the 
lien  ceases,  by  the  operation  of  the  statute,  all  right  of 
action  based  thereon  necessarily  ceases  also.  There  is  much 
force  of  reason  in  this  conclusion.  Such  a  rule  is  manifestly 
salutary  in  its  general  operation,  and  we  are  satisfied  with 
it  The  demurrer  was  properly  sustained  and  such  will  be 
the  order  in  each  case. 

The  judgment  below  is  accordingly  affirmed. 


H.  O.  PoBTEs^  Appellant,  v.  James  I.  Moles. 

Exdasion  of  evidence:    prejudicial  error.    Before  a  cause  will  be 

1  reversed  on  appeal  because  of  the  exclusion  of  evidence  it  must 
in  some  manner  be  made  to  appear  that  the  same  would  have 
tended  to  support  the  contention  of  the  party  offering  it;  and 
where  the  question  itself  does  not  disclose  the  nature  of  the  pro- 
posed evidence  the  ruling  excluding  it  is  not  subject  to  review. 

Bills  and  notes:    indorsers  :  parol  evidence.    Parol  evidence  tending 

2  to  vary  the  liability  of  a  blank  indorser  of  a  note  so  as  to  ren- 
der him  a  guarantor  and  thus  relieve  the  holder  of  the  duty  to 
make  demand  and  give  notice  of  dishonor  is  not  admissible. 

Same:    demand  and  notice  op  dishonor:  waiver.    Where  it  appeared 

3  that  the  indorser  of  a  note  was  notified  before  its  maturity  that  it 
was  due  and  unpaid  and  the  holder  requested  him  to  take  it  up, 
stating  that  he  would  hold  him  liable  on  his  indorsement,  and  the 
indorser  simply  refused  pasrment  and  told  the  holder  to  exhaust  the 
maker's  security,  that  he  was  not  liable  and  would  resist  any 
attempt  to  collect  it  from  him,  with  no  reference  on  the  part 
of  either  to  the  sufficiency  of  the  notice;  held,  that  no  waiver  of 
proper  notice  of  dishonor  was  shown. 

Same:    instructions.    An  instruction  making  the  question  of  waiver 

4  of  notice  of  dishonor  by  an  indorser  of  a  note  depend  on  the 
intent  with  which  the  indorser  made  certain  statements  to  the 
holder  was  harmless,  where  the  jury  was  also  told  that  to  war- 
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rant  a  verdict  the  holder  must  have  believed  from  such  state- 
ments that  he  intended  to  waive  notice,  and  under  the  instruc- 
tions a  verdict  was  returned  for  defendant. 

Appeal  from  Linn  District  Court. — ^Hon.  Milo  P.  Smith, 

Judge. 

Tuesday,  May  9,  1911. 

AoTiON  by  plaintiff  as  holder  of  a  promissory  note 
against  the  defendant  as  blank  indorser  and  guarantor 
thereof.  By  his  answer  the  defendant  put  in  issue  the 
aUegations  of  the  petition  as  to  his  liability  as  guarantor 
and  as  to  the  sufficiency  of  notice  to  hold  him  as  in- 
dorser,  and  he  also  denied  the  allegation  in  an  amendment 
to  the  petition  that  he  had  waived  demand,  and  notice. 
There  was  a  verdict  for  the  defendant,  and  from  judgment 
on  this  verdict  plaintiff  appeals.     Affirmed. 

Thompson  &  Son  and  F.  L.  Anderson,  for  appellant. 

Voris  &  Haas,  for  appellee. 

McClain,  J. — I.  There  was  no  issue  as  to  the  validity 
of  the  note  sued  upon,  nor  as  to  the  fact  of  its  indorsement 
in  blank  by  the  defendant,  but  it  was  claimed  for  appellant 

X.  ExcLosioH  *^**  ^*  ^^®  ^™^  *^®  defendant  indorsed  the 
pJcjVdfdji"'  note  he  also  orally  guaranteed  its  payment, 
error.  There   is  nothing  in   the   record   supporting 

this  contention,  and  the  only  error  in  this  respect  committed 
by  the  trial  court,  if  any,  consisted  in  the  sustaining  of 
an  objection  to  a  question  propounded  to  plaintiff  as  a 
witness  on  direct  examination  asking  him  to  state  what, 
if  anything,  defendant  said  to  him  at  the  time  plain- 
tiff acquired  the  note  in  controversy  "pertaining  to  the 
turning  over  of  that  note  to  you  and  respecting  his    lia- 
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bility  thereon  in  the  future,  if  any."  Prejudicial  error 
can  not  be  predicated  on  this  ruling  of  the  court  for  the 
reason  that  it  does  not  appear  by  statement  of  counsel  or 
otherwise  what  the  testimony  of  the  witness  would  have 
been  in  response  to  this  question.  We  have  no  means  of 
knowing  that  the  testimony  that  counsel  was  attempting  to 
elicit  would  tend  to  show  in  any  degree  whatever  a  guaranty 
of  the  note.  It  is  well  settled  that  before  a  case  will  be 
reversed  on  the  ground  of  exclusion  of  evidence,  it  must 
appear  in  some  way  that  the  evidence,  if  it  had  been  ad- 
mitted, would  have  tended  to  support  the  contention  of 
the  party  for  whom  it  was  offered.  The  question  itself 
does  not  disclose  the  nature  of  the  testimony  proposed 
to  be  elicited  by  it.  The  ruling  is  not  therefore  sub- 
ject to  review.  Jenks  v.  Knotts  Mexican  Silver  Min- 
ing Co.,  58  Iowa,  549;  Kelleher  v.  Keokuk,  60  Iowa, 
473;  Shellito  v.  Sampson,  61  Iowa,  40;  Mitchell  v. 
Harcourt,  62  Iowa,  349;  Votaw  v.  Diehl,  62  Iowa,  676; 
Paddleford  v.  Cook,  74  Iowa,  433;  Deere  v.  Bagley,  80 
Iowa,  197;  Hirschl  v.  Case  Threshing  Machine  Co.,  86 
Iowa,  451 ;  In  re  Will  of  Trotter,  117  Iowa,  417. 

Moreover,  parol  evidence  tending  to  vary  the  liability 
of  a  blank  indorser  so  as  to  make  him  liable  as  guarantor 
and  relieve  the  holder  of  the  obligation  to  make  demand 

and  give  notice  of  dishonor  is  not  admissi- 

2.  Bills  and  ^ 

d^Vrtt'^roi     ^^^'      I^   ^^7   ^®    conceded    that    there    are 
evidence  csises  decided  by  this  court  in  which. the  ad- 

missibility of  such  evidence  has,  at  least  by  implication, 
been  sustained,  but  we  need  not  discuss  them,  for,  if  there 
ever  was  any  such  rule  in  this  state,  it  has  been  abrogated 
by  the  adoption  of  the  Negotiable  Instrument  Act  which 
has  brought  the  law  with  us  into  conformity  with  that 
previously  existing  in  other  states  and  generally  sustained 
by  the  weight  of  authority.  Code  Supp.  1907,  sections 
8060-al7,  3060-a63,  3060-a66,  and  note;  Baumeister  v. 
Kuntz,  53  Fla.  340  (42  South.  886) ;  Oibbs  v.  Ouaraglia, 
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75  N.  J.  Law,  168  (67  AtL  81) ;  Mackintosh  v.  Oibbs,  (N. 
J.)  74  Atl.  708. 

n.  It  is  conceded  that  the  notice  of  dishonor  given 
to  defendant  was  premature  and  of  no  effect,  but  it  is  con- 
tended for  appellant  that  at  the  time  such  notice  was  given 

defendant  by  his  language  and  conduct  waived 
mand'  and  further  uoticc.  It  appears  from  the  record 
dishonor:  that  two  davs  bcforc  the  note  was  due,  and 

waiver.  "^ 

under  an  erroneous  assumption  that  that 
was  the  day  on  which  notice  of  dishonor  was  to  be  given, 
the  plaintiff  gave  to  defendant  a  written  notice  that  said 
note  was  due  and  unpaid,  and  that  defendant  would  be 
held  responsible  on  account  of  his  indorsement  At  this 
time  plaintiff  asked  defendant  to  take  up  the  note  which 
was  secured  by  second  mortgage  on  real  estate,  and  defend- 
ant told  plaintiff  that  he  would  not  do  so,  and  that  plain- 
tiff's only  remedy  was  by  exhausting  the  security.  It  fur- 
ther appears  that  on  this  occasion  defendant  said  to  plain- 
tiff, "If  you  attempt  to  collect  from  me,  I  will  fight  you 
in  the  courts,'*  and  that  defendant  further  said,  "I  won't 
pay  it.  I  don't  consider  myself  liable,  and  I  will  fight  it." 
This  evidence  was  relied  upon  by  plaintiff  as  tending  to 
show  a  waiver  of  proper  notice  of  nonpayment  such  as  was 
necessary  to  hold  defendant  liable  as  indorser. 

In  the  first  place,  we  doubt  whether  the  evidence  even 
tended  to  show  a  waiver.  It  quite  clearly  appears  that  de- 
fendant was  standing  on  his  legal '  rights,  whatever  they 
might  be,  and  that  he  had  no  intention  to  waive  any  of 
them.  It  does  not  appear  that  he  admitted  that  the  notice 
then  given  to  him  was  sufficient  nor  indicated  that  further 
notice  would  be  unnecessary.  As  it  appears  to  us,  the  trial 
court  might  well  have  directed  a  verdict  in  defendant's 
favor  on  the  issue  as  to  waiver  of  notice. 

However  this  may  be,  the  issue  of  waiver  was  sub- 
mitted to  the  jury,  and  there  was  a  verdict  for  defendant 
which  is  conclusive,  unless  there  was  error  in  the  instruc- 
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tions  of  the  court  submitting  that  issue.     The  error  relied 

4.  Same:  upon  was  in  Stating  to  the  jury  with  reference 

instructioiw.  ^^  ^j^j^  j^^^^  ^^^^  ^  waivcr  <>f  uoticc  of  dis- 
honor of  a  negotiable  instrument  may  be  implied  from  the 
declarations  or  actions  of  the  indorser  made  with  knowl- 
edge of  the  situation  and  his  rights^  and  that  ^4f  before 
the  date  for  presentation  and  demand  has  arrived  the  in- 
dorser by  his  acts  and  declarations  intends  to  give  the 
holder  of  the  instrument  to  understand,  or  with  that  intent 
makes  such  declarations  and  statements  as  would  lead  him 
as  a  reasonably  prudent  person  to  understand  that  notice  of 
demand  and  dishonor  need  not  be  given,  and  the  holder  of 
the  instrument,  so  believing,  relies  thereon  and  does  not 
serve  the  notice,  that  will  constitute  a  waiver  of  the  notice 
by  the  indorser,"  and  further  that  "if  you  find  from  a  pre- 
ponderance of  the  evidence  that  •  .  .  the  defendant  made 
statements  and  declarations  to  the  plaintiff  that  were  of  such 
a  character  as  to  indicate  that  the  former  intended  the  latter 
to  believe  that  no  notice  of  the  nonpayment  of  the  note  when 
due  need  be  served  on  him,  and  the  plaintiff,  acting  as  an 
ordinarily  prudent  man,  so  believed  him,  and,  being  induced 
thereby,  abstained  from  serving  notice  of  dishonor  on  the 
defendant  after  the  note  became  ^ne^  .  •  .  which  he 
otherwise  would  have  done,  then  such  acts  and  declarations 
constitute  a  waiver  of  notice  by  the  defendant,  and  he  is 
liable  on  the  note  sued  upon." 

The  latter  of  the  statements  above  quoted  is  subject  to 
no  objection  whatever  on  behalf  of  plaintiff;  but  it  is  con- 
tended that  the  former  of  these  quoted  statements  is  incor- 
rect, in  that  it  made  the  waiver  dependent  on  the  intent 
with  which  the  defendant  made  his  statements  and  declara- 
tions to  the  plaintiff,  whereas  the  true  question  was  as  to 
what  plaintiff  was  reasonably  led  to  believe  from  defend- 
ant's statements.  But,  under  either  statement,  belief  of  the 
plaintiff  that  the  intent  of  the  defendant  was  to  waive  no- 
tice was  essential  to  be  found  by  the  jury  in  order  to  justify 
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a  verdict  in  plaintiff's  favor^  and  the  absence  of  such  belief 
or  of  reliance  thereon  was  sufficient  to  require  a  verdict 
for  defendant.  .We  can  not  see  how  the  jury  could  have 
been  misled,  and  their  verdict  for  defendant  necessarily 
negatives  the  fact  of  waiver. 

An  instruction  asked  by  the  plaintiff  made  the  waiver 
dependent  upon  the  intention  on  the  part  of  defendant,  and 
the  plaintiff  can  not  complain  that  in  the  first  statement,  as 
above  quoted,  the  court  incorporated  such  intent  as  an  es- 
sential part  of  the  finding  to  sustain  a  verdict  for  plaintiff. 

It  is  argued  that  a  waiver  may  be  made  without  knowl- 
edge of  the'  situation,  without  knowledge  of  the  rights  of 
the  party  who  waives,  and  without  a  full  appreciation  of 
his  acts.  This  may  be  true,  but  the  general  statement  in 
the  instruction  as  to  the  nature  of  the  waiver  was  not  so 
given  as  to  control  the  specific  statements  above  quoted. 

We  find  no  error  in  the  record,  and  the  judgment  is 
affirmed. 


E.  C.  Lynn,  Appellee,  v.  L.  E.  Eichabdson,  Appellant. 

Contracts:     how  made:    parol  evidence.    A  contract  may  be  made 

1  by  correspondence,  and  except  for  the  statute  of  frauds  may 
be  partly  in  writing  and  partly  oral;  but  parol  evidence  is  inad- 
missible to  complete  or  vary  an  insufficient  writing,  although 
the  surrounding  circumstances  or  facts  from  which  the  relation 
of  several  writings  may  be  inferred  can  be  orally  shown. 

Same:     preliminary   negotiations:    when   contract  is  complete: 

2  EVIDENCE.  As  a  general  rule  where  the  parties  intend  that  their 
correspondence  or  oral  negotiations  are  but  steps  leading  up  to 
the  making  of  a  contract  there  is  no  completed  contract  until 
final  consummation  of  their  negotiations  in  a  formal  written 
agreement. 

In  this  action  for  breach  of  an  alleged  contract  by  correspondence, 
for  the  sale  of  a  dental  business,  the  evidence  is  held  to  require 
a  submission  of  the  question  of  whether  there  was  a  completed 
agreement. 
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Appeal  from  Linn  District  Court. — ^Hon.  Milo  P.  Smith, 

Judge. 

Tuesday,  May  9,  1911. 

Action  to  recover  damages  for  an  alleged  breach  of  a 
contract  of  sale.  Defendant  denied  that  there  was  any  con- 
tract, and  pleaded  some  other  issues  not  necessary  to  be 
noted  at  this  time.  Trial  to  a  jury,  verdict  and  judgment 
for  plaintiff,  and  defendant  appeals.    Reversed. 

L,  M,  Kratz,  for  appellant 

Cook  &  Tourtellot,  for  appellee. 

Deemeb,  J. — The  parties  are  each  dentists,  and,  before 
the  happening  of  the  matters  in  controversy,  defendant  was 
engaged  in  the  practice  of  his  profession  at  Cedar  Rapids, 
Iowa,  and  plaintiff  was  likewise  engaged  at  the  town  of 
Dysart,  in  this  state.  In  the  early  part  of  November  of  the 
year  1909,  defendant  concluded  to  dispose  of  his  business, 
and  in  some  manner  learned  that  plaintiff  was  a  prospective 
purchaser.  Various  letters  and  telegrams  passed  between 
the  parties,  and  on  November  9,  1909,  plaintiff  went  to 
Cedar  Rapids  and  looked  over  defendant's  office  and  busi- 
ness. Thereupon  he,  plaintiff,  made  defendant  an  oral  offer 
for  his  business,  but,  as  they  could  not  agree  upon  either 
price  or  terms,  no  contract  resulted.  Plaintiff  then  returned 
to  his  home,  and  on  the  16th  of  November  he  wrote  de- 
fendant the  following  letter: 

Dysart,  Iowa,  November  16th,  1909.  Dr.  L.  E.  Rich- 
ardson, Cedar  Rapids,  Iowa — ^Dear  Doctor:  Your  letter 
of  the  15th  here.  As  to  your  residence,  I  would  rather 
not  buy  for  a  year  or  so,  until  I  had  got  acquainted  with 
the  city,  and  saw  how  business  was.  As  to  my  offer,  I 
will  change   that   offer  to   one   thousand,   and   you   leave 


everything  as  it  is — not  take  out  your  chair  or  cabinet,  and 
leave  the  hand  instruments.  Of  course,  anything  your 
grandfather  had  you  could  take.  I  have  been  thinking  of 
your  prices  and  the  amount  of  business  you  do,  and  know 
if  a  man  goes  in  there  he  will  have  to  lower  them  some 
and  even  then  lose  a  good  many  of  your  patients  that 
come  to  you  just  because  it  is  you.  As  far  as  money  is 
concerned,  I  make  more  clear  money  here  in  a  year  than 
you  do  there,  and  the  only  object  in  me  moving  would  be 
to  live  in  a  large  town,  and  if  it  wasn't  for  my  wife  want- 
ing to  go,  I  would  rather  live  here.  But  if  you  want  a 
thousand  dollars  and  leave  everything  as  it  is,  let  me  know 
at  once,  as  time  is  short.     Bespectfully,  E.  C.  Lynn. 

To  this  defendant  made  the  following  response: 

Cedar  Rapids,  Iowa,  November  30th,  1909.     Dr.   E. 

0.  Lynn,  Dysart,  Iowa — ^Dear  Doctor:  In  ireply  to  your 
letter  of  a  few  days  since,  will  state  that  I  have  been  so 
tangled  up  with  a  couple  of  house  deals  that  I  was  unable 
to  tell  just  what  I  could  do  until  now.  I  think  now  that 
I  can  accept  your  offer  of  the  One  Thousand  and  leave 
everything  as  you  suggest,  although  it  is  very  unusual  for 
one  to  be  asked  to  leave  their  small  instruments  as  every 
student  is  supposed  to  have  those.  However,  I  can  easily 
purchase  more  if  I  ever  need  them  and  you  can  make  a 
list  of  them  if  you  care  to  do  so.  It  would  suit  me  just 
as  well  to  make  the  time  January  15th,  as  January  1st,  and 
that  would  give  you  more  time  there.  Please  let  me  know 
promptly  when  you  will  be  here  to  close  the  deal,  or  if  you 
prefer  to  do  it  by  writing,  we  can  arrange  that  Yours 
truly,  L.  E.  Eichardson.  P.  S.  Have  seen  the  Kimball 
Bldg.  people  and  you  can  lease  for  two  or  more  years  to 
suit  you. 

Instead  of  answering  this  letter,  plaintiff  went  to 
Cedar  Eapids  on  December  2,  called  at  defendant's  office, 
and  said  he  had  come  to  fix  up  the  sale ;  that  he  would  pay 
$100  down,  and  the  balance  when  he  took  possession;  that 
he  wanted  defendant  to  remain  in  possession  until  February 

1,  and  sign  a  contract  that  he  would  not  practice  dentistry 
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in  the  city  of  Cedar  Rapids  for  the  period  of  five  years; 
that  he  wanted  the  contract  to  contain  these  as  well  as  other 
conditions.  Defendant  testified  that  he  refused  to  assent 
to  these  conditions,  but,  as  plaintiff  insisted  upon  them, 
he  considered  tHe  matter  for  some  days,  and  then  notified 
plaintiff  that  the  deal  was  off.  In  the  meantime,  however, 
plaintiff  on  December  7  notified  the  defendant  that  he  had 
sold  his  oflSce  at  Dysart,  and  would  be  able  to  relieve  de- 
fendant by  January  10.  He  also  stated  in  this  letter  of 
notification  that  he  had  not  received  the  papers,  and  he 
requested  defendant  to  send  them,  and  also  to  state  how 
he  was  getting  along  about  renting  the  rooms.  On  Decem- 
ber 8  defendant  wrote  plaintiff  a  letter,  from  which  we 
extract  the  following: 

We  find  that  it  will  be  practically  impossible  for  us 
to  move  away  during  the  winter,  and  I  have  decided  to 
keep  my  office  until  spring,  anyway.  As  I  understood  the 
matter  the  other  day  when  you  were  here,  the  final  decision 
was  to  go  over  for  a  few  days  until  I  could  see  this  physi- 
cian about  the  office  and  think  over  the  new  requirements 
that  you  wanted  me  to  sign.  At  present  I  do  not  think 
I  would  sign  a  contract  to  stay  out  of  practice  here  for  any 
length  of  time,  for  while  I  never  expect  to  come  here  again, 
a  man  never  knows  what  he  might  want  to  do,  and  I  do 
not  care  to  mortgage  my  future.  I  am  sorry  if  this  has 
caused  you  any  inconvenience,  and  trust  that  you  can  call 
off  your  deal  if  you'  care  to  do  so.  My  intentions  were 
good,  but  the  conditions  that  you  have  imposed  and  the 
conditions  here  make  it  impossible  to  accept.  If  you  care 
to  open  a  new  office  here,  I  will  do  all  I  can  to  help  you, 
and  would  think  that  if  you  pushed  Sonnoform  as  a 
specialty  you  might  do  well.  I  failed  to  sell  my  place 
and  the  physician  failed  to  take  the  office,  as  his  apparatus 
was  too  large.  I  do  not  know  whether  my  office  will  be  for 
sale  in  the  spring  or  not  Sincerely  yours,  L.  E.  Rich- 
ardson. 

This  was  followed  by  another  letter  dated  December 
16  as  follows: 
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Oedar  Eapids,  Iowa,  Dec.  16th,  1909.  Dr.  E.  C. 
Lynn,  Dysart,  Iowa. — ^Dear  Doctor:  After  rejecting  your 
revised  offer  the  other  day,  I  closed  a  deal  with  another 
purchaser,  as  I  do  not  understand  that  you  had  any  claim 
upon  me.  I  am  very  sorry  if  this  has  caused  you  any 
trouble,  but  do  not  see  wherein  I  am  to  blame,  as  I  had  a 
perfect  right  to  accept  or  reject  any  proposition  named. 
Sincerely  hoping  that  this  has  caused  you  no  serious  loss, 
I  remain.  Yours  truly,  L.  E.  Richardson. 

No  earnest  money  or  other  consideration  save  mutual 
promises  passed  between  the  parties,  and,  in  order  for 
plaintiff  to  recover,  he  must  show  a  contract  in  writing 
which  under  our  statute  imports  a  consideration.  This  he 
claims  to  have  done.  His  insistence  is  that  the  letters  we 
have  quoted,  taken  in  connection  with  permissible  extrinsic 
testimony,  show  a  written  contract,  for  the  breach  of  which 
defendant  is  liable  in  damages. 

It  is  true,  of  course,  that  a  contract  may  be  made  by 
correspondence,  and  that  but  for  the  statute  of  frauds  a 
contract  may  be  partly  oral  and  partly  in  writing.  But 
1  Contracts-  parol  testimony  is  inadmissible  to  complete 
p!roi"cvi^'  ^^  ^fi^y  ^^  insufficient  writing.  Morris  v. 
**^''^*-  Peckham,   61    Conn.    128;   First    Church    v. 

Swanson,  100  111.  App.  39;  Brauer  v.  Oceanic  Co.,  178 
N.  Y.  339  (70  N.  E.  863).  However,  this  rule  does  not 
go  so  far  as  to  reject  testimony  of  the  surrounding  circum- 
stances or  facts  from  which  the  relation  of  the  several  writ- 
ings may  be  inferred.  Bechwith  v.  Talbott,  95  U.  S.  289 
(24  L.  Ed.  496) ;  Lee  v.  Butter,  167  Mass.  426  (46  N.  E. 
62,  57  Am.  St.  Eep.  466).  But  the  rule  is  practically 
universal  that  the  writings  must  contain  all  that  is  neces- 
sary to  form  a  contract,  and  that  defects  and  omissions 
therein  can  not  be  supplied  by  verbal  testimony.  Breck- 
inridge V.  Crocker,  78  Cal.  529  (21  Pac.  179)  ;  McElroy 
v.  Buck,  35  Mich.  434;  American  Oak  Leather  Co.  v.  Por- 
ter, 94  Iowa,  117;  Watt  v.  Cranberry  Co.,  63  Iowa,  730, 

The   trial   court   instructed    squarely   that   the   letters 
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we  have  quoted^  taken  in  connection  with  some  earlier  ones, 
constituted  a  contract  of  sale  covering  defendant's  dental 

business^  including  instruments^  furniture,  of* 
Uminiiry  ne-  fice,  and  locatiou,  suppUcs,  and  the  good  wiU 
when  con-        of  his  busiucss.     lu  this  there  was  manifest 

tract  u  cpm- 

Se^e.  *^*'        error.     Not  only  the  correspondence,  but  the 

acts  of  the  parties,  show  that  their  minds 
never  met  upon  either  the  subject  matter  or  the  price  and 
terms  of  agreement.  They  never  progressed  any  further 
than  to  agree  upon  some  general  terms,  and  their  letters 
and  other  conduct  indicate  that  all  they  did  by  correspond- 
ence was  to  agree  to  meet  to  settle  upon  terms  or  to  close 
the  matter  by  further  correspondence. 

Generally  speaking,  if  the  parties  intend  their  corre- 
spondence or  oral  negotiations  as  but  steps  leading  up  to  a 
binding  contract,  no  contract  is  made  until  the  final  con- 
summation, of  the  negotiations  through  the  execution  of  the 
formal  written  agreement  Spinney  v.  Downing,  108  Cal. 
666  (41  Pac.  797);  Weitz  v.  Ind.  Dist,  79  Iowa,  423; 
Works  V.  Bristol  Co.,  170  Mass.  528  (49  N.  E.  918); 
Wood  V.  Edwards,  19  Johns.  (N.  Y.)  205;  Congdon  v, 
Darcy,  46  Vt.  478.    In  the  Weitz  case,  supra,  it  was  said: 

The  defendant  ought  to  have  been  permitted  to  plead 
as  a  defense  that  it  was  the  understanding  of  the  parties 
that  a  written  contract  should  be  entered  into.  If  that 
was  an  agreement,  surely  no  contract  existed  for  building 
the  house,  unless  the  written  instrument  had  been  exe- 
cuted. It  may  be  that  the  acceptance  of  the  bid,  had  there 
been  no  statute  requiring  a  contract  to  be  made  with  the 
lowest  responsible  bidder,  would  have  raised  an  agreement 
to  enter  into  a  contract.  But  this  action  is  not  upon  such 
an  agreement.  It  is  on  the  contract  to  build  the  house, 
which,  if  there  was  an  agreement  that  it  should  be  re- 
duced to  writing,  was  in  fact  never  entered  into.  See 
Commissioners  v.  Brown,  32  N.  J.  Law,  604;  Morrill  v. 
Mining  Co.,  10  Nev.  125;  Fredrichs  v.  Fasnacht,  30  La. 
Ann.  117]  Avendano  v.  Arth^ir,  30  La.  Ann.  316;  Congdon 

V.  Darcy,  46  Vt.  478 ;  Eads  v.  City  of  Carondelet,  42  Mo. 
Vol.  151  Ia.— 19. 


260  SiGLiN  V.  Railway  Co.  [151  Iowa 

113;  Paige  v.  Woolen  Co,,  27  Vt.  485.  These  construc- 
tions lead  us  to  the  conclusion  that  the  district  court  erred 
in  striking  the  amended  answer,  in  excluding  the  evidence 
above  referred  to,  and  in  giving  the  instruction  quoted 
above. 

See,  as  further  sustaining  these  views,  Cotton  v.  Life 
Ins.  Co.j  115  Iowa,  729;  Baker  v,  Johnson  Co.,  37  Iowa, 
186;  Brown  v.  Finney,  53  Pa.  373;  Clay  v.  Richetts,  66 
Iowa,  3Q2.  The  best  that  can  be  said  of  appellee's  case 
is  that  it  was  a  question  of  fact  for  a  jury  as  announced  in 
Herring  v.  Insurance  Co.,  123  Iowa,  633 ;  Nash  v.  Ereling, 
56  Pac  262,^  and  other  like  cases.  But  this  is  a  doubtful 
proposition,  upon  which  we  make  no  pronouncement  at  this 
time.  It  is  enough  to  say  that  the  trial  court  erred  in  in- 
structing as  a  matter  of  law  that  the  correspondence  which 
passed  between  the  parties  constituted  a  valid  and  enforce- 
able contract. 

Some  complaint  is  made  of  the  instructions  with  ref- 
erence to  the  measure  of  damages.  One  of  them  is  faulty; 
but  the  disposition  of  the  case  renders  it  unnecessary  that 
we  point  out  the  exact  defect. 

For  the  error  pointed  out,  the  judgment  must  be,  and 
it  is,  reversed. 


R.  G.  SiGLiN,  Appellant,  v.  Chicago  &  Noethwbstebn 

Eaii-way  Company. 

Railroads:  injury  to  brakeman  :  negligence  :  presumption.  Where 
I  a  passenger  brakeman,  whose  duty  required  him  to  observe  the 
condition  of  his  train,  was  injured  by  a  stick  protruding  from 
the  platform  of  a  car  while  he  was  standing  by  a  switch,  and 
it  appeared  that  prior  to  the  accident  he  was  on  the  platform 
and  did  not  see  it,  nor  was  its  presence  there  known  to  any  of 
the  employees  until  after  the  accident,  no  presumption  arose  that 
the  stick  was  placed  there  through  the  negligence  of  the  com- 
pany or  any  of  its  agents. 

Same:     neigugence.    Where  it  appeared  that  blocking  the  end  of  a 
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2  guard  rail,  over  which  plaintiff  stumbled  while  attempting  to 
operate  a  switch,  would  have  increased  rather  than  diminished 
the  danger  of  stumbling,  and  that  it  was  impossible  for  him  to 
have  caught  his  foot  between  the  main  rail  and  the  guard  rail, 
negligence  can  not  be  predicated  on  a  failure  to  block  the  guard 
rail. 

Same.    It  is  also  held  that  the  company  was  not  negligent  in  using 

3  the  track  in  question  on  account  of  its  proximity  to  a  viaduct 
post  against  which  plaintiff  was  thrown  and  injured. 

Appeal  from  Tama  Diairid  Court. — ^Hon.  J.  M.  Pabksb, 

Judge. 

Wednesday,  May  10,  1911. 

AoTiON  to  recover  damages  for  a  personal  injury. 
There  was  a  directed  verdict  for  the  defendant  and  a  judg- 
ment thereon.     The  plaintiff  appeals.     Affirmsd. 

WUlett  &  WiUett,  for  appellant. 

Struble  &  Stiger,  James  C.  Davis,  Oeorge  E,  Rise, 
and  A.  A.  McLaughlin,  for  appellee. 

Shebwin,  C.  J. — ^The  plaintiff  was  an  experienced 
passenger  brakeman  in  the  employ  of  the  defendant,  and 
was  injured  while  assisting  in  turning  his  train  on  a  Y 
in  the  yards  at  Sioux  City.  When  turning  the  train,  it 
was  the  plaintiff's  duty  to  throw  the  switches  before  the 
train  passed  over  them,  and  to  line  them  up  afterwards. 
The  accident  occurred  in  the  forepart  of  January,  1908. 
On  the  day  of  the  accident  the  train  reached  Sioux  City 
from  Tama  about  6  o'clock  in  the  evening,  and,  after  dis- 
charging its  passengers,  the  plaintiff,  with  the  conductor 
and  other  employees,  proceeded  to  the  Y  for  the  purpose 
of  turning  the  train  around  preparatory  to  its  return  to 
Tama  the  next  day.    A  viaduct,  supported  by  posts,  crossed 
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the  tracks  used  for  turning  the  train,  and  one  of  these  posts 
stood  four  feet  away  from  the  east  rail  of  the  track  so 
used.  Four  feet  south  of  this  viaduct  post  there  was  a 
switch  stand  that  controlled  the  rails  on  the  end  of  one 
of  the  legs  of  the  Y.  The  train  was  backed  towards  this 
switch,  and  the  plaintiff  threw  the  switch  for  it  to  pass 
onto  the  other  track.  He  stood  by  the  switch  stand  until 
some  of  the  cars  had  passed,  and  then  stooped  to  pick  up 
his  lantern,  when  something  caught  him  on  the  neck,  and 
carried  him  forward.  He  testified  that  he  ducked  to  get 
from  under  it,  and  it  slipped  over  his  head  and  threw  him 
against  the  car;  that  he  was  falling  between  the  cars  and 
caught  hold  of  the  hand  rod  on  the  car;  that,  as  he  caught 
that  rod,  he  stumbled,  his  hand  was  jerked  loose,  and  he 
was  thrown  against  the  viaduct  post  and  crushed  and  rolled 
through  there,  and  then  dropped  on  the  other  side,  where 
his  hand  was  caught  under  the  wheels.  Between  the  east 
rail  of  the  track  under  the  viaduct  and  the  viaduct  posts 
there  was  a  guard  rail,  placed  there  for  the  protection  of 
the  viaduct.  It  was  eight  inches  from  the  main  rail  and 
unblocked,  and  the  plaintiff  testified  that  he  stumbled  over 
its  end  at  the  time  he  was  thrown  against  the  viaduct  post. 
After  the  accident,  a  wood  slat,  similar  to  an  ordinary  bed 
slat,  was  found  on  the  platform  of  the  south  end  of  the 
smoking  car,  the  end  of  the  slat  projecting  east  therefrom 
about  eighteen  inches.  The  plaintiff  testified  that  he  was 
caught  by  this  slat.  He  alleged  that  the  defendant  was 
negligent  in  permitting  the  slat  to  so  project  from  the  car ; 
that  it  was  negligent  in  having  the  switch  stand  improperly 
located  with  reference  to  the  viaduct  post;  that  there  was 
negligence  in  failing  to  block  the  guard  rail,  and  negligence 
in  placing  the  railroad  track  so  close  to  the  viaduct  post. 
It  must  be  conceded,  for  the  purposes  of  this  case, 
that  the  plaintiff  was  caught  and  carried  along  by  the 
slat  that  was  afterwards  found  on  the  platform, of  the  car. 
But  there  is  not  the  slightest  evidence  that  the  defendant 
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was"  in  any  way  responsible  for  its  being  there,  or  that 

it  was  negligent  in  not  knowing  that  it  was 
injury  to'         there.     It  was  a  part  of  the  duty  of  the 

brakeman:  • 

negiigen^:        plaintiff  to  look  out  for  the  presence  of  such 

presumption.         *^  *^ 

things  on  the  train,  and  just  before  the  train 
left  the  depot  in  Sioux  City  for  the  purpose  of  turning 
around  the  plaintiff  was  on  the  same  platform,  and  says 
that  the  slat  was  not  then  there.  He  was  on  the  platform 
again  only  a  few  minutes  before  the  accident,  and  the 
slat  was  not  in  sight  then.  The  only  employees  of  the 
defendant  engaged  on  the  train  at  the  time  besides  the 
plaintiff  were  the  conductor,  the  engineer,  and  the  fireman. 
The  two  latter  were  on  the  engine  all  of  the  time,  and  the 
conductor,  who  was  assisting  the  plaintiff,  testified  that  the 
slat  was  not  on  the  platform  when  the  train  left  the  depot. 
The  baggage  car  had  been  locked  while  at  the  depot,  but 
the  plaintiff  testified  that  he  saw  a  car  cleaner  in  there 
after  they  had  started,  and  that  a  car  repairer  was  in  the 
smoking  car  as  they  backed  down  towards  the  switch.  But 
neither  of  these  men  were  at  work  in  the  cars,  nor  did  they 
have  any  slats  or  tools  with  them.  In  a  word,  there  is  no 
evidence  even  tending  to  show  that  any  employee  of  the 
defendant  placed  the  slat  on  the  platform,  or  knew  that  it 
was  there  until  after  the  accident.  No  presumption  arises 
that  it  was  placed  there  by  any  agency  of  the  defendant. 
Baldwin  v.  Railway  Co.,  68  Iowa,  87;  O'Connor  v.  Rail- 
way Co,,  83  Iowa,  105;  Brownfield  v.  Railway  Co.,  107 
Iowa,  254. 

The  plaintiff  does  not  claim  that  he  caught  his  foot 
between  the  main  rail  and  the  guard  rail,  but  that  he  stum- 
bled over  the  end  of  the  guard  rail.  A  failure  to  block 
J.  Same:  could   uot,   therefore,   be   a  proximate   cause 

"  negligee.        ^£  j^jg  injury.     Blocking  at  the  end  of  the 

rail  would  have  increased  rather  than  diminished  the  dan- 
ger of  stumbling.     Nor  was  there  negligence  in  not  block- 
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ing  it^  because  the  evidence  conclusively  shows  that  it  would 
be  impossible  to  catch  a  foot  between  the  two  rails. 

Kor  do  we  think  there  is  evidence  showing  negligence 
in  the  location  of  the  railroad  track  and  guard  rail  with 
reference  to  the  viaduct  post.     The  east  rail  of  the  main 

track,  as  we  have  said,  was  four  feet  from 
the  viaduct  post,  and  the  guard  rail  was  three 
feet  and  four  inches  therefrom.  The  side  of  an  ordinary 
passenger  car  extends  about  two  and  one-half  feet  over  the 
rail,  which  would  leave  eighteen  inches  between  a  car  and 
the  post,  clearance  sufficient  for  passage  under  ordinary 
circumstances.  It  is  not  shown  that  it  is*  ever  necessary 
for  passenger  brakemen  to  climb  to  the  top  of  their  cars  on 
the  side  thereof.  Indeed,  the  plaintiff  testified  that  it  had 
never  been  necessary  for  him  to  go  beyond  the  switch  stand 
south  of  the  viaduct  post.  The  conductor's  place,  when 
they  were  turning  trains  on  the  Y,  was  on  the  rear  plat- 
form of  the  rear  car,  and  it  was  not  necessary  for  any  of 
the  defendant's  employees  to  go  beyond  this  post  except 
when  on  the  train.  The  defendant  did  not  use  the  track 
for  any  other  purpose,  it  being  owned  by  another  company. 
It  clearly  was  not  negligence  to  use  this  track  as  the  de* 
fendant  did  use  it.  In  the  view  we  take  of  the  case,  it  is 
not  necessary  to  discuss  questions  of  proximate  cause  and 
the  assumption  of  risk.  We  think  the  defendant  is  not 
shown  to  be  negligent,  and  the  judgment  is  therefore  of- 
firmed. 


M.  St.  Peteb,  Plaintiff,  v.  Iowa  Telephone  OoMPAirr, 

Defendant. 

Assault:     agency:    EvnyENCE.     In  this  action  for  assault  by  an  al- 
I    leged  agent  of  defendant  the  evidence  is  held  to  warrant  a  find- 
ing of  agency  and  that  the  assault  grew  out  of  an  altercation 
relating  wholly  to  defendant's  business. 
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Evidence:     competency  op  inpant.    The  fact  that  a  witness  is  of 

2  tender  years  is  not  conclusive  on  the  question  of  competency, 
but  relates  to  his  degree  of  intelligence  and  capacity  to  under- 
stand the  nature  of  an  oath;  and  the  conclusion  of  the  trial  court 
on  this  question  will  be  accorded  some  weight  on  appeal,  because 
of  his  better  opportunity  to  discern  the  capacity  of  the  witness. 
In  the  instant  case  the  evidence  of  a  child  ten  years  of  age, 
relating  to  matters  of  observation,  was  properly  received. 

Same:     impeachment.     The   time   and  place   at   which   statements 

3  sought  to  be  introduced  for  impeachment  purposes  are  claitned 
to  have  been  made  should  be  proven,  so  that  the  witness  assailed 
may  be  advised  of  the  occasion.  But  where  the  witness  sought 
to  be  impeached  has  testified  to  the  same  conversation  as  that 
at  which  it  is  claimed  the  contradictory  statements  were  made 
the  rule  is  satified. 

Same:     scope   of   cross   examination.     Where   it  was   sought   to 

4  hold  a  telephone  company  liable  for  the  assault  of  an  agent, 
and  the  manifest  purpose  of  the  agent's  direct  examination  was 
to  discredit  the  plaintiff's  theory  of  agency,  his  cross  examina- 
tion respecting  the  terms  of  his  contract  with  defendant  was 
proper,  even  though  it  developed  facts  additional  to  those  shown 
on  plaintiff's  main  case  and  relevant  thereto. 

Asaault:    excessive  verdict.    It  is  held  that  the  character  of  plain- 

5  tiff's  injuries  growing  out  of  the  assault  did  not  justify  a  verdict 
for  $2,000,  and  it  is  reduced  one  half  at  plaintiff's  election. 

Admission  of  evidence:    harmless  error.    Any  error  in  permitting 

6  one  party  to  testify  to  immaterial  matters  concerning  which  the 
other  party  has  produced  evidence  is  harmless. 

Appeal  from  Butler  District  Court. — ^Hon.  0.  H.  Kellsy, 

Judge. 

Wednesday,  May  10,  1911. 

AoTiON  for  damages  for  personal  injuries  resulting 
from  an  alleged  assault  by  an  alleged  employee  of  the  de- 
fendant while  acting  within  the  scope  of  his  employment. 
There  was  a  trial  to  a  jury  and  verdict  and  judgment  for 
plaintiff  for  $2,000.  The  defendant  appeals.  Affirmed 
on  condition* 
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Ouemsey,  Parker  &  Miller,   Oeorge   M.   Craig,   and 
Mullan  &  Pickett,  for  appellant. 

F.  J.  McOreevy  and  E.  H.  McCoy,  for  appellee. 

Evans,  J. — The  evidence  on  behalf  of  plaintiff  shows 
that  he  was  severely  assaulted  and  injured  by  one  Bandy 
of  Dumont,  Iowa,  on  the  evening  of  December  23,  1908. 
The  plaintiff  was   a   physician  at  Dumont.     He  went   to 
the  booth  of  the  defendant  company  for  the  purpose   of 
talking  over  the  telephone  with  one  of  his  patients  who 
lived  in  the  country.     Bandy  was  in  charge  of  the  booth. 
The  plaintiff  made  two  trips  to  the  booth  about  twenty  or 
thirty  minutes  apart  and  upon  the  same  errand.      Upon 
the  first  trip  Bandy  went  into  the  booth  and   undertook 
to  get  a  connection  with  the  party  called  for  by  the  plain- 
tiff, but  failed  to  do  so,  and  so  reported  to  the  plaintiff. 
The  plaintiff  went   away,   intending  to   return  later,    and 
did    return,    as    already    indicated.      On   the    second    trip, 
Bandy   refused   to    make    any    attempt   to    get   the    party 
wanted  on  the  alleged  ground  that  there  was  no  such  per- 
son on  the  line.     Upon  the  insistence  of  plaintiff  that   a 
second  effort  be  made,  an  altercation  between  them  arose, 
which   resulted   in  the  forcible  ejectment   of  the  plaintiff 
from  the  building  by  Bandy.     Blows  were  struck  by  Bandy 
which  resulted  in  injuries,  the  extent  of  which  was  in  dis- 
pute   at    the   trial.      The    appellant   challenges    the    claim 
that  Bandy  was  an  employee  of  the  defendant  at  the  time 
of  the  alleged  assault.    Bandy  was  in  the  occupancy  of  his 
own  building.     This  was  located  upon  a  business  street. 
Bandy  was  engaged  there  in  business  for  himself,  which 
consisted  of  an  insurance  business  and  the  sale  of  musical 
instruments.     His  living  rooms  were  in  the  second   story 
overhead.     He  had  there  a  telephone  exchange,  which  \i^as 
in  immediate  charge  of  his  wife,  and  which  constituted   a 
central  office  for  three  local  mutual  companies.     The  stair- 
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way  leading  upstairs  was  on  the  outside  of  the  building. 
An  arrangement  was  entered  into  between  him  and  the 
defendant  company  whereby  he  rented  a  switchboard.  It 
was  the  intention  at  that  time  that  the  defendant  company 
should  put  in  a  booth  upstairs  in  connection  with  the 
exchange  for  the  purpose,  as  we  infer,  of  doing  a  toll  line 
business.  It  was  found  later  that  the  booth  could  not  be 
put  into  the  second  story.  It  was  thereupon  placed  in  the 
first  story  in  one  of  the  rooms  occupied  by  Bandy  in  his 
other  business.    The  following  is  a  diagram  of  such  rooms: 
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We  think  the  evidence  is  abundant  to  warrant  a  find- 
ing that  Bandy  was  in  charge  of  this  booth  for  the  de- 
fendant company,  and  that  he  extended  its  conveniences 
to  customers  and  collected  tolls  for  its  use,  and  received 
compensation  therefor  in  the  form  of  a  percentage  of  tolls 
collected. 

I.  We  think  that  the  evidence  was  sufficient,  also,  to 
warrant  a  finding  that  the  altercation  between  the  plain- 
tiff and  Bandy  arose  wholly  in  relation  to  the  defendant's 

business.     The  plaintiff  assumed  to  have  no 
agency:'  Other  busiucss  there  than  to  obtain  the  use 

evidence. 

of  defendant's  line  for  conmiunication  with 
a  patient.  Bandy's  refusal  to  serve  him  was  in  relation 
to  defendant's  business  and  the  assault  and  ejectment  re- 
sulted from  plaintiff's  insistence  that  an  attempt  be  made 
to  give  him  service  over  defendant's  line.  Granted  that 
there  is  more  or  less  conflict  in  the  evidence  on  these  ques- 
tions, the  plaintiff  is  entitled  to  have  the  most  favorable 
view  taken  for  the  purpose  of  supporting  the  verdict. 

II.  Objections  were  made  to  the  testimony  of  one 
Vem  Wilson,  a  boy  ten  years  of  age,  and  a  witness  for 
the  plaintiff.     It  is  urged  that  he  did  not  understand  the 

nature  of  an  oath,  and  that  he  was  therefore 
competency  iucompeteut  as  a  witness.  The  following  pre- 
liminary examination  was  had:  "Q.  Do  you 
know  the  nature  of  an  oath?  Do  you  know  what  an  oath 
is,  Vern,  when  you  are  sworn  in  court?  A.  I  don't  know. 
I  don't  know  what  the  meaning  of  an  oath  is  when  I  am 
sworn  in  court.  Q.  Do  you  know  what  you  are  to  do  when 
you  come  here  on  the  witness  stand?  A.  Tell  what  I  have 
seen.  I  don't  understand  what  it  means  about  sworn 
here  in  court.  Q.  Do  you  know  what  would  be  done 
with  you  or  to  you  if  you  should  tell  a  story  here  on  the 
witness  stand?  A.  Be  punished.  I  don't  know  how  I 
would  be  punished.     I   attend   school;   am   in  the   third 
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grade.  Q.  'Now,  when  you  came  here  to  the  courthouse, 
and  came  upon  the  witness  stand,  what  did  you  know 
about  what  you  were  to  do  so  far  as  telling  the  truth  is 
concerned?  Did  you  know  about  that?  A.  No,  sir.  Q. 
Did  you  know  "whether  you  are  to  tell  the  exact  truth 
when  you  come  here  or  whether  you  are  not  to  tell  it?  A. 
Tell  the  truth.  Q.  Do  you  know  why  you  hold  up  your 
hand  when  you  are  sworn  in  court?  A.  No,  sir.  Q.  And 
you  do  not  understand  that?  A.  No,  sir.  By  the  Court: 
Well,  you  understand,  Vem,  that  you  must  tell  the  truth, 
and  nothing  but  the  truth,  do  you?  A.  Yes,  sir.  By  the 
Court:  Do  you  understand  that  if  you  don't  do  that  you 
will  be  severely  punished?  A.  Yes,  sir."  The  tender  age 
of  this,  witness  is  by  no  means  conclusive  against  him. 
The  degree  of  his  intelligence  and  his  capacity  to  under- 
stand the  nature  of  an  oath  form  the  criterion  of  his  com- 
petency. Manifestly  the  trial  judge  has  better  oppor- 
tunity to  judge  of  these  than  an  appellate  court,  and  some 
allowance  must  be  made  for  the  judgment  of  the  trial  court 
in  such  a  case.  The  fact  that  the  witness  may  not  know 
the  dejSnition  of  the  word  ''oath"  or  that  he  does  not  know 
"why  you  hold  up  your  hand  when  you  are  sworn  in  court" 
is  by  no  means  decisive  against  him.  This  question  is  fully 
discussed  in  our  previous  cases:  State  v.  King,  117  Iowa, 
484;  Clark  v.  Finnegan,  127  Iowa,  644.  We  think  that 
the  court  did  not  err  in  permitting  the  witness  to  testify. 
We  are  confirmed  in  this  by  an  examination  of  the  testi- 
mony given.  He  saw  part  of  the  trouble  between  plaintiff 
and  Bandy.  The  matters  testified  to  by  him  were  matters  of 
observation,  and  well  within  the  range  of  intelligence  of  a 
child  ten  years  old. 

III.  The  appellant  complains  of  certain  impeaching 
evidence  which  was  given  by  plaintiff  as  a  witness  in  re- 
buttal. One  Shreave  was  a  witness  for  the  defendant. 
He  was  present  in  Bandy's   store  when  the   trouble  be- 
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gan,  and  testified  to  what  he  claimed  to  have  seen  before 

3.  Sams:  im-         ^®   ^^f^-      He   was    asked   on   crosa-examina- 
peachinent        ^j^^  jj  ^^  ^.^  ^^^  ^^^  ^  ^^    Martin  that 

"he  left  before  any  blows  were  struck."  He  answered 
that  he  did  not.  In  rebuttal,  the  plaintiff  being  recalled 
as  a  witness,  the  following  question  was  put  to  him: 
"Did  you  hear  Mr.  Shreave  state  to  Mr.  Martin  there  that 
he  got  away  before  any  blows  were  struck?"  This  ques- 
tion was  objected  to  as  not  proper  impeaching  evidence, 
because  no  foundation  was  laid  therefor  in  the  cross- 
examination  of  Shreave,  in  that  no  time  or  place  was 
fixed.  The  objection  is  based  upon  an  assumed  state  of 
the  record  as  given  above.  On  the  face  of  it. the  objection 
was  good.  But  there  are  other  parts  of  the  record  which 
put  the  question  in  a  different  light.  Shreave  testified 
that  after  he  left  the  place  of  the  altercation  he  went 
"into  Mr.  Martin's  furniture  store.  I  did  not  tell  Mr. 
Martin  that  I  came  away  before  the  trouble.  I  told  him 
that  I  saw  part  of  it.  That  was  after  doctor  (plaintiff) 
spoke  to  me.  I  didn't  say  I  left  before  any  blows  were 
struck."  Upon  his  recall  the  plaintiff  testified  that  he 
also  went  to  Martin's  store  right  after  the  affair.  It  was 
in  this  connection  that  the  question  was  put  to  him  as  to 
what  Shreave  said.  It  is  manifest  from  the  whole  record 
that  Shreave  and  the  plaintiff  had  reference  to  the  same 
conversation  "there"  had  in  Martin's  store  inmiediately 
after  the  trouble.  That  removed  the  objection  which  ap- 
peared upon  the  face  of  the  interrogatory,  and  it  was  fairly 
within  the  discretion  of  the  court  to  permit  the  question 
to  be  put.     Gibson  v.  8eney,  138  Iowa,  387. 

Complaint  is  made  because  of  certain  cross-examina- 
g^^^.  tion  of  the  witness  Bandy  which  was  per- 

Jtom  cLm-       mitted    by    the    court.      On    cross-examina- 
ination.  ^^^^   ^£  Bandy,   the   court   permitted   plain- 

tiff's counsel  to  ask  the  witness  concerning  the  provisions 
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of  hifl  contract  with  the  defendant.  This  examination  dis- 
closed the  fact  that  the  witness  took  tolls  for  the  company 
for  the  use  of  the  booth,  and  that  he  was  paid  therefor  by 
the  company  with  the  tolls  so  received.  It  is  urged  that 
this  was  not  proper  cross-examination^  and  that  it  related 
to  a  matter  vital  to  plaintiff's  case  in  the  first  instance. 
We  think  appellant's  position  is  not  tenable.  On  direct 
examination- the  witness  testified  that  the  building  was  his 
own,  and  that  he  used  it  for  his  own  business,  and  that 
the  defendant  company  paid  no  rent  therefor.  He  also 
testified  that  the  booth  was  put  in  on  the  first  fioor  solely 
because  they  had  been  unable  to  get  it  onto  the  second 
floor.  The  manifest  purpose  of  this  line  of  evidence  was 
to  negative  the  claim  of  the  plaintiff  that  the  witness  was 
in  charge  of  the  booth  for  defendant  as  an  employee  of 
the  defendant.  The  cross-examination  was  therefore  per- 
tinent and  proper,  even  though  it  developed  additional  facts 
to  those  shown  upon  plaintiff's  main  case. 

IV.  The  verdict  was  for  $2,000.  The  external  in- 
juries inflicted  were  superficial,  and  were  not  apparently 
great     It  is  urged  that  the  verdict  was  excessive,  and  this 

is  the  most  serious  question  in  the  case.  It 
^*  exoessiTe  is  not  claimed   that  the  plaintiff  could   re- 

cover exemplary  damages  against  the  defend- 
ant. None  were  claimed  in  the  petition,  and  no  reference 
was  made  to  the  subject  during  any  part  of  the  trial.  It 
is  strenuously  urged  that  the  evidence  did  not  justify  so 
large  a  verdict  for  actual  damages  alone.  The  evidence 
on  behalf  of  plaintiff  shows  that  he  was  disabled  almost 
wholly  from  attending  to  his  professional  work  for  a 
period  of  six  weeks,  and  that  up  to  the  time  of  the  trial 
he  had  not  fully  recovered.  The  trouble  from  which  he 
suffered  was  largely  in  the  nature  of  nervous  disorders. 
It  is  shown  on  behalf  of  defendant  that  the  plaintiff  suf- 
fered to  some  extent  from  such  disorders,  and  that  he  had 
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'^fainting  spells"  prior  to  the  time  of  the  alleged  assault 
This  evidence  on  behalf  of  defendant  presents  two  edges. 
If  the  plaintiff  was  in  a  broken  state  of  health  prior  to 
his  injuries,  the  result  of  the  assault  and  battery  upon  him 
might  prove  much  more  serious  than  though  he  had  been 
a  strong  man.  It  is  doubtless  true,  also,  that  the  mental 
pain  and  suffering  resulting  from  assault  and  battery  may 
be  much  greater  than  that  resulting  from  an  accidental 
injury.  Whether  upon  this  record  the  verdict  was  clearly 
excessive  is  a  question  upon  which  we  are  not  wholly 
agreed.  The  view  of  the  majority  is  adverse  to  the  ver- 
dict in  this  regard. 

Y.  Appellant's  argument  involves  some  complaint 
of  the  instructions  given  by  the  court  Appellee  contends 
that  no  exceptions  to  the  instructions  were  saved.  What 
we  have  already  said  is  decisive  of  all  objections  made 
to  the  instructions,  and  we  have  no  occasion  to  deal  with 
the  question  whether  the  exceptions  were  properly  saved. 

Appellant  complains  of  a  certain  leading  question 
which  was  put  to  the  plaintiff  as  a  witness.  It  was  an- 
swered before  objection  was  actually  made  and  the  court 
permitted  the  answer  to  stand.  It  is  urged  that  the  wit- 
ness answered  so  quickly  as  not  to  give  proper  time  for 
an  objection.  This  is  a  matter  that  is  so  manifestly  within 
the  observation  of  the  trial  court  that  only  an  extreme  case 
would  justify  interference  on  our  part.  We  do  not  think 
such  a  case  is  presented  here,  although  the  question  was 
clearly  leading. 

Nor  was  there  any  reversible  error  in  the  ruling  of 
the  court  permitting  the  plaintiff  to  testify  that  he  went 
into  the  country  the  next  morning  to  visit  the  same  pa- 
<  A  « .. «-  tient  whom  he  had  attempted  to  call  over 
hlrSiew"*^"'  the  phone  at  the  time  of  the  altercation. 
^"^^'  The  defendant  put  in  evidence  the  fact  that 

plaintiff  had  gone  into  the  country  to  visit  a  patient     In 


I 
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rebuttal  the  plaintiff  went  into  the  same  subject  more  in 
detail,  some  of  which  was  doubtless  immaterial,  but  it  was 
clearly  nonprejudicial. 

Upon  the  whole  record,  we  find  nothing  that  will  war- 
rant a  reversal  except  the  excessive  amount  of  the  verdict 
as  already  indicated.  If  appellee  elects  to  remit  one-half 
his  verdict,  the  judgment  will  be  affirmed  on  such  condi- 
tion with  costs.  Otherwise  the  judgment  must  be  reversed. 
Affirmed  on  condition. 


Statb  op  Iowa,  Appellee,  v.  Mabt  Stioki^s,  Appellant. 

Xntozicating  liquor:  illegal  sale:  statute:  constitutionality. 
The  statute  prohibiting  the  sale  of  malt  liquor  as  a  beverage 
which  contains  any  amount  of  alcohol,  though  nonintoxicating, 
is  not  unconstitutional,  in  that  it  prohibits  the  sale  of  a  harm- 
less article  and  the  carrying  on  of  a  lawful  employment. 


^  Appeal  from  Linn  District  Court. — Hon.  W.  N.  Tbbioh- 

L£B^  Judge. 

Pbiday,  May  12,   1911. 


Of 


pell 


7x12  defendant  was  prosecuted  under  an  indictment 
him  with  the  maintenance  of  a  liquor  nuisance. 
s,  verdict  of  guilty,  he  was  adjudged  to  pay  a  fine 
and  costs.     From  this  judgment  he  has  appealed. 
d. 


ihn  A,  Beed  and  Jamison,  Smyth  &  Hann,  for  ap- 


W,  Byers,  Attorney-General,  C  W.  Lyon,  Assistant 
y-Qeneral,  and  C.  J.  Haas,  County  Attorney,  for 
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Evans,  J. — ^It  is  undisputed  that  the  defendant  main- 
tained a  place  and  kept  for  sale  and  sold  therein  certain 
liquors  to  be  used  as  beverages.  Among  these  was  one 
known  as  "Liberty  Malt"  Its  label  disclosed  that  it  was 
"manufactured  by  the  Hamm  Brewing  Company,"  and 
that  it  was  "guaranteed  to  contain  less  than  one-half  of 
one  percent  of  alcohol."  The  evidence  of  a  chemist  was 
introduced  to  the  eflFect  that  this  contained  only  "three- 
tenths  of  one  percent  of  alcohol  by  weight."  Other  evi- 
dence was  oflFered  to  the  eflFect  that  such  beverage  would 
not  produce  intoxication.  The  admission  of  this  testimony 
was  refused  by  the  court.  The  trial  court  instructed  the 
jury  that  if  the  beverage  in  question,  which  was  kept  for 
sale  and  sold  by  the  defendant  as  such,  contained  any 
alcohol,  its  sale  was  unlawful.  The  contention  of  the 
appellant  here  is  that  "Liberty  Malt"  was  a  nonintox- 
icating  malt  liquor,  and  that  it  was  a  beneficial  food  prod- 
uct, and  that  the  state  has  no  power  to  make  the  sale 
thereof  unlawful.  He  contends,  therefore,  that  the  trial 
court  erred  in  forbidding  him  to  prove  the  nonintoxicating 
character  of  the  beverage  and  in  instructing  the  jury  per- 
emptorily to  disregard  that  question. 

It  is  practically  conceded  by  appellant  in  argument 
that  the  recent  case  of  Sawyer  v.  Botti,  147  Iowa,  453, 
is  adverse  to  him  on  every  question  herein  presented.  He 
contends,  however,  that  such  case  was  wrongly  decided, 
and  presents  an  earnest  argument  directed  to  the  propo- 
sition that  section  2382  of  the  Code,  under  our  construc- 
tion thereof,  is  unconstitutional,  in  that  it  forbids  "the 
sale,  without  deceit  or  fraud,  of  a  harmless  article  of  food 
or  drink,"  and  in  that  it  forbids  the  "carrying  on  of  a 
lawful  employment."  The  appeal  presents  no  new  ques- 
tion, except  that  we  are  asked  in  eflFect  to  overrule  the  case 
of  Sawyer  r.  Botti,  supra.  In  the  Botti  case  we  had  l>e- 
fore  us  an  able  argument  on  behalf  of  the  appellant  in 
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that  case,  and  we  gave  full  consideration  therein  to  every 
proposition  now  urged  by  appellant  herein.  We  see  no 
reason  now  for  a  change  of  opinion.  A  further  discussion 
of  these  questions  can  add  little,  if  anything,  to  what  has 
heretofore  been  said  repeatedly.  The  authorities  cited  in 
appellant's  brief  are  not  in  point.  They  deal  almost 
wholly  with  laws  relating  to  pure  food.  Such  authorities 
are  not  applicable  to  laws  dealing  with  the  regulation  or 
prohibition  of  alcoholic  or  malt  liquors  to  be  used  as 
beverages.  The  laws  relating  to  this  subject  constitute  a 
class  of  their  own,  and  are  so  recognized  in  each  jurisdic- 
tion to  which  our  attention  has  been  directed.  Appellant 
^ites  us  to  no  case  dealing  with  this  class  of  legislation 
^hich  purports  to  sustain  his  contention.  Cases  dealing 
^^li  pure  food  laws  are  not  to  the  point.  The  judgment 
of  the  trial  court  must  be  affirmed. 


^-       3=^.  MoCAni.i,=T,  y.  J.  L  Case  Thbkshiho  Machine 

Company,  Appellant. 


NEWLY  DISCOVERED  EVIDENCE.     To  warrant  the  granting 
a  new  trial  on  the  ground  of  newly  discovered  evidence  rea- 
dable diligence  in  endeavoring  to  discover  the  same  before  the 
.  ^^j**"*.^!  must  be  shown. 

''^ '•^fcis  action  the  defendant  was  negligent  in  failing  to  discover 

.<lence  of  the  date  at  which  notice  of  the  sale  of  mortgaged 
»perty  was  posted  and  was  therefore  not  entitled  to  a  new  trial. 

I  from  Tama  District   Court. — Hon.   C.   B.   Bbad- 

BHAW,  Judge. 

Fbiday,  May  12,  1911. 
au  151  Ia.— 20. 
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Action  for  the  value  of  property  alleged  to  have  been 
converted^  which  resulted  in  judgment  against  defendant, 
from  which  it  appeals.     Affirmed. 

Cary,  Upham  &  Black,  Craig  T.  Wright  and  C.  E. 
Walters,  for  appellant. 

/.  M,   Whitaker  and  Struble  &  Stiger,  for  appellee. 

Ladd^  J. — ^Plaintiff  was  owner  of  a  threshing  outfit, 
wagon,  and  two  horses  near  Hawarden,  in  Sioux  county, 
where  he  had  been  threshing  in  the  fall  of  1905.  He  had 
returned  to  Tama  county,  where  he  resided,  when  the  de- 
fendant seized  the  property  under  certain  chattel  mort- 
gages securing  an  indebtedness  of  plaintiff  to  it,  amount- 
ing to  $690  at  the  time  of  trial,  and  on  November  27, 
1905,  sold  the  same  at  foreclosure  sale.  In  his  petition 
plaintiff  demands  the  value  of  the  property,  alleging  con- 
version. The  defendant  admitted  taking  and  disposing  of 
it,  but  pleaded  in  justification  the  mortgages,  and  alleged 
the  sale  of  the  property  under  foreclosure  thereof.  In 
reply,  plaintiff  denied  that  the  mortgages  were  ever  fore- 
closed in  the  manner  exacted  by  their  terms  or  the  law, 
and  averred  that  the  sale  was  irregular  and  fraudulent, 
and,  further,  that  plaintiff  was  without  notice  of  any  kind. 
The  evidence  disclosed  that  though  defendant  was  aware 
that  plaintiff  resided  in  Tama  county,  it  seized  and  dis- 
posed of  the  property  without  advising  him  thereof,  save 
by  posting  three  notices,  concerning  which  a  former  agent 
of  defendant,  McCord,  in  a  deposition  taken  by  plaintiff, 
testified:  **There  were  three  notices  posted  in  three  pub- 
lic places  in  accordance  with  the  law  in  every  detail  eight 
days  prior  to  the  day  of  sale."  The  mortgages  required 
ten  days'  notice  of  the  sale  to  be  given,  and  the  above 
excerpt  from  McCord's  testimony  was  the  only  evidence 
adduced  relating  to  such  notice.     The  court  instructed  the 
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jury  that  if  the  notices  were  posted  but  eight  days  prior 
to  the  date  of  the  sale,  and  the  mortgages  required  ten 
days*  notice  thereof,  the  foreclosure  sale  was  irregular, 
and  plaintiff  should  be  allowed  whatever  sum  the  value 
of  the  property  exceeded  the  amount  of  the  incumbrances. 
A  verdict  for  $677.43  was  returned. 

Thereafter  defendant  moved  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  and  error  is  assigned 
on  the  order  overruling  this  motion.  It  seems  that  subse- 
quent to  the  trial  defendant's  attorney  requested  it  to  ex- 
amine its  expense  accounts  and  reports  of  McCord,  to  as- 
certain what  they  would  show  as  to  him  being  at  Hawarden 
or  vicinity  about  the  time  of  the  sale,  and  upon  search 
being  made  a  letter  from  H.  G.  Leggett  to  McCord  was 
found,  reciting  that  he  had  posted  the  notices  of  the  sale 
in  controversy,  and  this  letter  was  forwarded  to  the  at- 
torney, who  until  then  supposed  he  had  all  the  corre- 
spondence in  defendant's  possession  bearing  thereon.  The 
attorney  made  affidavit  that  he  had  been  told  by  Mc- 
Michaels,  the  general  collection  agent  of  the  company,  who 
was  present  at  the  sale,  that  McCord  had  served  the  no- 
tices, and  that  he  relied  on  this,  in  connection  with  Mc- 
Cord's  deposition  and  his  sworn  return  to  the  company 
of  the  foreclosure  sale,  containing  a  recital:  "Three  no- 
tices posted  in  three  public  places  in  Sioux  county,  Iowa, 
as  per  terms  of  chattel  mortgages."  Leggett's  affidavit 
that,  at  the  instance  of  McCord,  he  posted  the  three  no- 
tices* more  than 'ten  days  prior  to  the  sale  also  was  filed. 
The  contention  that  the  attorney  was  misled  as  to  the 
timely  service  of  notice  being  in  issue  is  without  founda- 
tion. The  answer  alleged,  "Due  notice  of  such  sale  having 
theretofore-  been  given  for  the '  time  and  in  the  manner 
provided  in  said  chattel  mortgages,"  and  the  reply  put  this 
in  issue.  Moreover,  the  deposition  of  McCord,  reciting 
that  eight  days'  notice  had  been  given,  had  been  on  file 
for  three  months  prior  to  the  trial,  so  that  assuming  the 
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attorney  to  have  acted  with  proper  diligence  he  must  have 
conducted  the  trial  in  behalf  of  defendant  on  the  theory 
that  the  foreclosure  sale  was  irregular,  and  that  the  only 
questions  for  the  jury  to  determine  were  the  value  of  the 
property  when  sold  and  the  amount  of  the  incumbrances. 
Had  defendant  cared  to  show  that  ample  notice  of  the 
sale  had  been  given,  it  would  have  searched  its  corre- 
spondence in  ascertaining  the  facts  before,  rather  than 
after,  the  trial,  and  have  undertaken  to  prove  what  it  had 
alleged.  It  will  be  noted  that  McCord  did  not  assert  in 
his  sworn  return  to  the  company,  nor  in  his  deposition, 
that  he  served  the  notices,  so  that  the  attorney  could  only 
have  relied  on  the  statement  of  McMichaels  that  he  had 
done  so,  and  this  did  not  purport  to  give  the  details.  But 
McMichaels  was  an  agent  of  the  company,  and  corre- 
spondence then  in  its  hands  disclosed  that  Leggett  had 
served  the  notices,  and,  even  though  the  attorney  was  not 
aware  thereof,  the  company  must  be  charged  with  such 
knowledge,  for,  upon  inquiry,  it  promptly  produced  Leg- 
gett's  letter.  Again,  though  fully  aware  of  McCord's 
somewhat  ambiguous  answer,  defendant  made  no  eflFort  to 
ascertain  from  him  the  facts  .with  respect  to  who  served 
the  notices  and  when  this  was  done.  The  record  is  con- 
vinciiig  that  defendant  went  to  trial  without  preparation 
to  prove  its  allegation  that  the  sale  was  on  due  notice,  and, 
after  an  adverse  verdict,  the  result  of  its  inquiry  into  the 
facts  which,  had  it  been  ordinarily  diligent,  would  have 
been  made  before  the  trial,  ought  not  to*  be  available  in 
support  of  a  motion  for  new  trial.  Had  it  been  reason- 
ably diligent,  the  newly  discovered  evidence  would  have 
been  adduced  at  the  trial,  and  this  being  so,  the  trial  court 
rightly  overruled  the  motion  for  new  trial.     Affirmed. 
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WiiiLiAM  O,  Sghbigkeb^  Lobenzo  Soheiokee,  John 
Sghbigkeb^  Otto  Sohbiokeb  and  Emma  Feloeb^ 
Legatees  under  the  will  of  John  G.  Schbickee,  De- 
ceased, Appellants,  v.  Geobge  Schbickee  and  Wil- 
liam Baubose^  Heirs  of  Babetta  Schbickeb,  De- 
ceased, 6nd  Henby  C,  Stbugk,  Administrator  of  the 
estate  of  Babetta  Sghbigkeb,   Deceased,   Appellees. 

Wills:  construction:  title  in  fee.  A  will  bequeathing  to  the 
wife  all  of  testator's  property,  to  be  used  by  her  during  her  life 
the  same  as  testator  might  do  if  living,  and  empowering  her  to 
sell,  exchange,  invest  and  reinvest  the  same  and  to  distribute  it 
among  testator's  children  at  any  time  during  her  life,  with  the 
further  provision  that  if  any  part  of  the  estate  remained  undis- 
posed of  at  her  death  it  should  be  divided  among  certain  children, 
invested  the  widow  with  the  fee  title,  and  up«n  her  death  the 
remaining  estate  went  to  her  heirs. 

Appeal  from  Scott  District   Court, — Hon.   Jas.   W.   Bol- 

UNGEB^  Judge. 

Fbeday,  May  12,   1911. 

John  Q.  Schbickeb  died  testate  October  24,  1904. 
His  will  was  admitted  to  probate,  and,  after  satisfying 
his  debts  and  paying  two  legacies  of  $1  each,  either  left 
the  remainder  of  the  estate  to  his  wife,  Babetta,  absolutely, 
or  the  use  thereof  during  life,  with  the  power  of  aliena- 
tion annexed.  She  received  the  property,  and  died,  pos- 
sessed of  a  large  part  thereof,  August  7,  1907.  Her  ad- 
ministrator filed  his  report,  disclosing  a  large  amount  of 
money  and  notes  and  mortgages  on  hand,  and  praying 
for  an  order  directing  to  whom  the  estate  should  be  dis- 
tributed, whether  to  the  heirs  of  Babetta  Schricker,  or  to 
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the  persons  named  in  the  fifth  clause  of  the  will  of  John 
G.  Schricker.  The  court  directed  the  property  to  be  dis- 
tributed to  the  heirs  of  Mrs.  Schricker,  and  the  parties 
named  in  said  clause,  William  O.,  Lorenzo,  John,  and 
Otto   Schricker,   and  Emma  Felger,   appeaL     Affirmed, 

Henry  Tollmer,  for  appellants. 

/.  A.  Hanley,  for  appellees, 

Ladd^  J. — ^Did  the  widow,  Babetta  Schricker,  become 
the  owner  of  the  estate  of  her  husband,  John  G.  Schricker, 
after  his  debts/ were  satisfied  and  two  legacies  of  $1  each 
had  been  paid,  or  did  she  acquire  the  use  thereof  during 
life  only,  with  the  power  of  alienation  annexed?  This 
is  the  sole  inquiry  presented  on  this  appeal,  and  its  solu- 
tion depends  on  the  interpretation  to  be  given  the  fourth 
and  fifth  clauses  of  John  G.  Schricker's  will,  reading  as 
follows : 

Fourth.  I  give,  devise  and  bequeath  to  my  beloved  wife, 
Babetta  Schricker,  all  my  estate,  both  real,  personal  and 
mixed,  in  whatsoever  the  same  may  consist  or  whereso- 
ever the  same  may  be  situated  at  my  decease,  to  be  by  her 
used  and  disposed  of  during  her  natural  life  precisely  the 
same  as  I  myself  might  do  if  I  were  living;  and  I  give 
my  said  wife  full  power  to  sell,  exchange,  invest  and  re- 
invest the  same  in  the  same  manner  I  might  do  if  living, 
and  to  distribute  the  same  by  gift  or  otherwise  among 
my  children  at  any  time  during  her  life,  as  shall  seem  to 
her  best  and  proper. 

Fifth.  If  any  of  my  said  estate  shall  remain  undis- 
posed of  by  my  said  wife  at  the  time  of  her  decease,  I 
give,  devise  and  bequeath  all  such  residue  and  remainder 
of  my  estate  to  be  equally  divided  among  the  following 
children  who  shall  be  living  at  the  death  of  my  wife,  and 
the  issue  of  any  child  who  may  have  then  deceased,  such 
issue  taking  the  share  to  which  said  deceased  child  would 
be   entitled   if  living:      One-fifth   thereof   to   William   O. 
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Schricker.  One-fifth  thereof  to  Lorenzo  Schricker.  One- 
fifth  thereof  to  John  Schricker.  One-fifth  thereof  to  Otto 
Schricker.     One-fifth  thereof  to  Emma  Felger. 

It  was  conceded  that  all  the  personalty  in  the  hands 
of  the  administrator  of  Mrs.  Schricker's  estate  was  de- 
rived from  the  estate  of  her  husband  under  the  fourth 
clause  of  the  will,  and  that,  aside  from  the  persons  named 
in  the  fifth  clause,  she  left  surviving  her  a  son,  George 
Schricker,  and  a  grandson,  William  Baurose.  The  con- 
troversy involves  the  right  of  last-named  persons  to  share 
in  the  estate.  It  will  be  noted  that  the  gift  is  of  the 
property  of  deceased,  of  every  nature  and  kind,  and  not 
the  use  of  the  property  merely,  and  what  follows  purports 
to  confer  upon  her  that  full  control  over  it  an  owner 
might  exercise.  True,  the  time  she  is  to  do  this  is  during 
her  natural  life;  but  this  in  no  manner  impairs  the  com- 
plete title  passed  to  her  absolutely  under  the  first  sentence, 
for  she  could  not  well  use  or  dispose  of,  sell  or  exchange, 
invest  or  reinvest,  at  any  other  time.  The  case  is  readily 
distinguishable  from  Pool  v.  Napier,  145  Iowa,  699,  on 
which  appellant  relies,  for  there  the  gift  was  "of  the  use 
and  benefit"  of  the  property — not,  as  here,  of  the  property 
itself.  In  that  case  the  appellants  conceded  that  had  the 
gift  been  of  the  property,  rather  than  "the  use  and  benefit" 
thereof,  it  would  have  been  absolute.  In  Podaril  v.  Clark, 
118  Iowa,  264,  the  testator  did  "convey  unto  my  wife 
all  my  right,  title  and  interest  in  all  of  my 
property,  both  real  and  personal,  for  her  natural  life," 
and  this  was  construed,  in  connection  with  other  clauses 
of  the  will  as  devising  a  life  estate  only  though  by  a 
divided  court.  In  Luchey  v.  McCray,  125  Iowa,  691,  a 
will  in  essential  particulars  precisely  like  that  under  con- 
sideration was  held  to  pass  absolute  title  to  the  wife.  The 
decision  is  on  "all  fours"  with  this  case,  and  must  be 
regarded  as  ruling  it.  No  useful  purpose  will  be  served 
for  repeating  the  arguments  pro  and  con  to  be  found  in 
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Meyer  v.  Weiler,  121  Iowa,  51;  In  re  Weien,  139  Iowa, 
657,  and  other  decisions  of  this  court. 

As  under  the  fourth  clause  the  gift  was  absolute,  the 
fifth  clause  was  precatory  only,  Law  v.  Douglass,  107 
Iowa,  606,  and  the  court  rightly  directed  the  distribution 
of  the  estate  to  the  heirs  of  Babetta  Schricker.     Affirmed. 

Weaves^  J.,  dissents. 


James  MoClean,  Appellant,  v.  G.  F.   Stanbbebby,  Ap- 
pellee. 

Sales  at  public  auction:  rescission:  recovery  of  fund  from  clerk: 
PRIVITY  OF  contract:  statute  of  frauds.  Where  a  defendant 
has  money  in  his  hands  which  in  equity  and  good  conscience 
belongs  to  the  plaintiff  the  law  implies  an  obligation  on  his 
part  to  pay  it  on  demand,  which  is  the  only  privity  of  contract 
between  them  required  to  authorize  recovery.  Thus  where  a 
clerk  at  a  public  auction  received  pay  for  property  sold,  but  the 
sale  was  rescinded  while  he  was  still  in  possession  of  the  fund, 
he  may  be  required  to  repay  the  purchaser  in  an  action  against 
him  alone:  And  the  action  is  not  on  a  contract  to  pay  the  debt 
of  another  within  the  meaning  of  the  statute  of  frauds. 

Appeal  from  Marshall  District  Court. — Hon.  C.  B.  Bsai>- 

shaw.  Judge. 

Feeday,  May  12,   1911. 

The  opinion  states  the  facts.     Reversed. 

J.  L.  Carney  for  appellant 

C.  H.  Van  Law  and  F.  L.  Meeker,  for  appellee, 

Weaveb,  J. — The  petition  herein  is  at  law,  and  states 
in  substance  that  at  a  public  sale,  held  by  one  W.  J.  Paul, 
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said  Paul  sold  and  falsely  warranted  to  the  plaintiff  a 
certain  mare  at  the  price  or  bid  of  $60,  and  in  pursu- 
ance of  said  purchase  plaintiff  then  and  there  paid  said 
sum  of  money  to  the  defendant,  who  was  acting  as  clerk 
of  the  sale,  and  who  still  retains  possession  thereof;  that 
very  soon  after  taking  the  animal  into  his  possession  plain- 
tiff discovered  her  to  be  unsound,  and  at  once  rescinded 
the  purchase  and  returned  the  mare  to  the  said  Paul,  who 
accepted  the  return,  and  about  the  same  time  left  the  state. 
It  is  further  alleged  that  after  the  rescission  of  said  sale 
and  purchase,  plaintiff  demanded  a  return  of  his  money 
from  defendant,  who  refused  and  still  refuses  to  pay  the 
same,  on  the  alleged  ground  that  Paul  has  not  ordered  or 
authorized  him  to  return  the  money  so  placed  in  his 
hands.  On  this  showing  plaintiff  asks  judgment  for  $60, 
and  interest. 

To  this  petition  the  defendant  demurred  on  the  fol- 
lowing grounds:  (1)  That  there  is  no  privity  of  contract 
relations  between  the  parties  with  reference  to  the  subject 
matter  of  plaintiff's  complaint.  (2)  That  defendant  is 
not  made  a  party  to  this  action  in  any  capacity  in  which 
he  would  be  bound  by.  any  legal  liability  to  plaintiff.  (3) 
Because  there  is  no  showing  that  defendant  was  in  any 
sense  a  party  to  the  alleged  guaranties  as  set  forth  in 
plaintiff's  petition.  (4)  Because  the  petition  discloses  a 
state  of  facts  upon  which  defendant  could  not  be  rendered 
liable,  except  the  terms  of  such  liability  be  expressed  in 
writing;  for  each  and  all  such  reasons  the  defendant  now 
demurs  to  the  petition  of  plaintiff.  This  demurrer  was 
sustained  by  the  trial  court,  and  plaintiff  electing  to  stand 
on  his  petition,  and,  refusing  further  to  plead,  judgment 
was  entered  against  him  for  costs.     Plaintiff  appeals. 

We  regret  the  defendant's  confidence  in  the  strength 
of  his  position  is  such  that  he  submits  the  case  on  his 
part  without  argument,  except  to  restate  the  ground  of 
his  demurrer  and  say  there  is  "no  necessity  for  citation 
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of  cases  upon  so  simple  a  proposition/'  and  that  ^^upon 
such  a  state  of  facts  no  liability  arises  as  against  the 
defendant"  The  conclusion  thus  insisted  upon  is  by  no 
means  so  obvious  to  us.  The  fatal  weakness  in  the  posi- 
tion taken  by  appellee  is  in  the  assumption  that  plaintiff 
is  seeking  a  recovery  from  him  on  the  contract  of  sale 
and  warranty  made  between  plaintiff  and  Paul.  But  such 
is  not  the  nature  of  the  claim  sued  upon.  The  allegation 
is,  in  substance^  that  the  money  having  been  delivered  to 
the  defendant  as  a  mere  conduit  in  its  transmission  from 
plaintiff  to  Paul  the  sale  was  rescinded  and  property  re- 
turned to  Pauly  leaving  the  purchase  money  in  the  hands 
of  the  defendant^  who  refuses  plaintiff's  demand  for  its 
delivery,  and  makes  no  excuse  therefor,  except  the  want 
of  an  order  or  request  from  Paul,  authorizing  it  All 
of  this  is  admitted  by  the  demurrer,  and  we  are  unable  to 
conceive  any  good  reason  for  holding  that  no  cause  of 
action  is  stated.  It  is  not  a  demand  based  on  the  purchase 
of  the  mare.  It  is  a  demand  for  money  paid  or  delivered 
to  the  defendant  for-  the  consummation  of  a  contract  for 
a  purchase  from  Paul,  which  was  never  fully  accomplished. 
In  legal  contemplation,  the  money  in  the  defendant's  hands 
never  became  the  money  of  Paul,  and  when  the  sale  was 
rescinded  defendant  held  such  money,  not  for  Paul,  but 
for  the  plaintiff,  and  it  was  his  duty  to  pay  it  over  to  him 
when  called  for.  Whether  under  the  ancient  practice  the 
appropriate  form  of  action  for  its  recovery  would  be  in 
trover  for  its  tortious  conversion,  as  plaintiff  seems  to 
think,  or  in  assumpsit  for  money  had  and  received,  is  not 
a  matter  of  material  inquiry.  It  is  enough  that  the  facts 
stated  in  the  petition  and  admitted  by  the  demurrer  show 
a  right  of  action  of  any  kind.  If  the  defendant  has  money 
in  his  hands,  which  in  equity  and  good  conscience  belongs 
to  plaintiff,  the  law  implies  an  agreement  or  obligation 
on  his  part  to  pay  it  on  demand  (Norway  v.  Clear  Lake, 
11  Iowa,  506),,  and  this  is  all  the  privity  between  them 
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which  the  law  requires  to  uphold  a  suit  for  its  recovery. 
Beardslee  v.  Horton,  3  Mich.  560;  Wiseman  v.  Lyman, 
7  Mass.  286;  Farmer  v.  Bank,  130  Iowa,  469. 

Says  the  Michigan  court  in  the  Beardslee  case,  supra: 
"It  is  not  essential  to  the  maintenance  of  this  action  that 
there  should  be  any  express  promise  to  pay,  for  the  law 
implies  a  promise  where  justice  imposes  a  duty.  No 
privity  is  necessary;  the  plaintiflF  may  waive  all  tort,  tres- 
pass, and  damages,  and  claim  only  the  money  defendant 
has  actually  received."  In  another  case  the  same  court 
has  stated  the  rule  thus:  "There  need  be  no  privity  of 
contract  alleged  or  proved,  other  than  such  as  arises  out 
of  the  fact  that  the  defendant  has  received  the  plaintiff's 
money,  which  in  equity  and  good  conscience  he  ought  not 
to  retain."  Walker  v.  Conant,  65  Mich.  194  (31  N.  W. 
786).  The  same  rule  is  affirmed  in  Brand  v.  Williams, 
29  Minn.  238  (13  N.  W.  42);  Lawson  v.  Lawson,  16 
Grat  (Va.)  230  (80  Am.  Dec.  702);  Todd  v.  Vaughn, 
90  Hun,  70  (35  N.  Y.  Supp.  457) ;  Ela  v.  Express  Co., 
29  Wis.  617   (9  Am.  Kep.  619). 

Of  the  other  grounds  of  the  demurrer,  the  second  is 
quite  obscure;  but  we  assume  it  to  be  only  another  form  of 
the  objection  because  of  want  of  privity  between  the  par- 
ties. The  last  ground  assigned  raises  the  question  of  the 
statute  of  frauds,  but  does  not  specify  the  particular  sec- 
tion or  part  of  that  statute  on  which  reliance  is  placed.  It 
is,  perhaps,  the  thought  of  counsel  that  plaintiff  is  seeking 
to  hold  defendant  liable  for  payment  of  the  debt  of  a 
third  person,  and  the  undertaking  therefore  should  be  in 
writing;  but  such  is  not  the  effect  of  the  petition.  De- 
fendant is  not  asked  to  pay  any  debt  or  obligation  of  Paul, 
but  to  pay  and  discharge  his  own  personal  obligation  to 
return  the  money  held  by  him  for  the  use  and  benefit  of 
the  plaintiff. 

The  district  court  erred  in  sustaining  the  demurrer 
to  the  petition,  and  the  judgment  entered  thereon  will  be 
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reversed,  and  cause  remanded  for  further  proceedings,  not 
inconsistent  with  the  views  expressed  in  this  opinioxL  Be^ 
versed. 


Chab.  F.  Ball  v.  R.  A.  Witham,  Appellant. 

Real  property:    contract  of  sale:   right  to  possession.    Where  a 

1  purchaser  of  real  property  was  not  by  the  terms  of  the  contract 
to  have  possession  until  the  full  price  was  paid,  the  fact  that 
title  passed  at  the  time  the  contract  of  sale  was  made  would 
not  affect  the  right  to  possession;  as  there  may  be  a  sale  of 
property  with  a  reservation  or  postponement  of  possession.  The 
contract  in  question  is  held  to  give  a  right  of  possession  only 
when  the  entire  purchase  price  was  paid. 

Same:     instructions:    burden  of  proof.     In  this  action  the  plain- 

2  tiff  was  seeking  to  recover  damages  for  refusal  by  the  defend- 
ant of  the  right  to  use  rough  feed  purchased  from  the  owner 
of  land  sold  to  defendant,  and  in  which  the  jury  must  havie 
found  that  by  the  contract  for  the  sale  of  the  land  the  de- 
fendant was  not  entitled  to  possession  when  the  rough  feed 
was  sold  to  plaintiff,  and  therefore  any  error  there  may  have 
been  in  the  court's  instructions  relative  to  the  burden  of  proof 
on  the  question  of  notice  of  the  plaintiff's  lease  of  part  of  the 
premises  was  not  prejudicial. 

Appeal  from  Jefferson  District  Court. — ^Hon.  D,  M. 

Andebson^  Judge. 

Friday,  May  12,   1911. 

Suit  to  recover  damages  for  injury  to  and  loss  of 
personal  property.  Verdict  and  judgment  for  plaintiff, 
from  which  the  defendant  appeals.     Affirmed. 

Balph  H.  Munro  and  J.  P.  Starr,  for  appellant 

Crail  &  Crail,  for  appellee. 

Sheewin,   C.   J. — J.   H.   Frush  owned  a  farm,   and 
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orally  leased  a  part  thereof  to  the  plaintiff  for  the  term 
of  one  year  from  the  1st  day  of  March,  1909.  On  the 
28th  day  of  Octoher,  1907,  Frush,  through  his  agent,  en- 
tered into  the  following  contract  with  the  defendant: 

For  the  consideration  of  $7,200,  I,  John  Frush,  have 
this  day  sold  my  farm  to  R.  A.  Witham,  described  as  the 
farm  N.  E.  of  Fairfield  about  five  miles,  it  being  the 
only  farm  that  I  now  own,  on  the  following  terms  and 
conditions.  The  said  Witham  has  this  day  paid  on  said 
farm  $500.00.  The  balance  due  to  be  paid  in  thirty  days 
from  this  date,  provided  the  said  John  Frush  will  allow 
the  said  Witham  six  percent  on  money  paid  to  March  1, 
1908.  The  taxes  to  be  paid  on  said  land  by  John  Frush. 
for  the  year  1907,  aU  the  lumber  that  is  on  the  ground 
goes  with  the  farm.  No  wood  to  be  taken  from  the  farm 
but  about  two  cords  now  cut  The  said  John  Frush  is 
to  furnish  abstract,  showing  good  and  perfect  title  to  said 
land.  If  the  building  should  bum  before  the  said  Witham 
gets  possession,  the  insurance  to  go  to  the  said  Witham. 
It  is  further  agreed  the  said  John  Frush  will  keep  up 
the  insurance  until  the  said  Witham  gets  possession. 

At  the  time  the  contract  was  made,  Frush  was  in  pos- 
session of  the  buildings  on  the  farm  and  a  part  of  the 
land.  Ball  had  possession  of  the  part  that  he  had  rented, 
and  a  tenant  was  in  possession  of  the  rest  of  the  farm. 
On  the  29th  day  of  November,  1907,  Frush  held  a  public 
sale  at  the  farm,  and  at  that  time  sold  to  the  plaintiff  cer- 
tain cornstalks  then  standing  on  a  part  of  the  ground  that 
had  been  rented  to  the  tenant.  The  defendant  was  present 
at  the  sale,  and  a  controversy  arose  between  him  and 
Frush  as  to  the  latter's  right  to  sell  said  stalks;  the  de- 
fendant claiming  that  they  belonged  to  him,  and  Frush 
asserting  that  the  defendant  was  not  then  entitled  to  pos- 
session under  his  contract.  On  the  same  day  Frush  per- 
mitted the  defendant  to  move  some  of  his  household 
goods  into  one  of  the  rooms  in  the  house,  and  soon  there- 
after the  defendant  went  there  to  live.     The  defendant  did 
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not  pay  the  remainder  of  the  purchase  price  or  get  a  deed 
until  after  the  1st  of  March,  1908.  The  plaintiff  used 
the  land  that  he  had  rented  as  a  pasture  for  stock,  and  at 
the  time  he  bought  the  cornstalks  he  had  about  sixty  cattle 
in  the  pasture,  and  these  he  afterwards  turned  into  the 
stalks.  A  controversy  at  once  arose  between  the  plaintiff 
and  defendant  over  the  plaintiff's  right  to  use  the  pasture 
and  to  feed  the  stalks,  and  the  defendant  repeatedly  turned 
plaintiff's  cattle  out  of  the  stalks  and  pasture  into  the 
public  road,  causing  the  damage  for  which  plaintiff  sues. 
The  case  was  tried  to  a  jury,  and  resulted  in  a  verdict  erf 
$300  for  the  plaintiff. 

The  appellant  presents  three  points  upon  which  he 
asks  a  reversal  of  the  judgment.  He  pleaded  that  he  pur- 
chased the  farm  with  the  right  of  immediate  possession, 
without  notice  of  the  plaintiff's  lease,  and  he  complains  of 
instructions  which  placed  the  burden  of  so  proving  on 
him.  He  further  says  that  the  mere  presence  on  the  farm 
of  the  plaintiff's  cattle  at  the  time  the  contract  was  made 
was  insufficient  to  impart  notice  to  him  of  the  plaintiff's 
lease,  and,  finally,  he  says  that  the  contract  was  an  ex- 
ecuted one,  and  that  the  title  to  the  land  then  passed  to 
him  and  entitled  him  to  immediate  possession. 

While  some  other  matters  are  discussed  in  the  appel- 
lant's argument,  the  points  we  have  named  are  the  only 
ones  presented  in  his  brief  of  propositions  and  points,  and 

are,  for  that  reason,  the  only  ones  we  may 
nopfSTY:         consider    under   the    rule.      The   trial    court 

contract  of.  iii  ^ 

sale:  right        did    lustruct   that    the    burden    was    on    the 

of  possession. 

defendant  to  prove  that  he  made  the  eon- 
tract  in  question  without  notice  of  the  plaintiff's  lease. 
We  do  not  find  it  necessary  to  pass  upon  the  correctness 
of  such  instruction,  however,  nor  upon  the  sufficiency  of 
the  notice  conveyed  by  the  presence  of  the  plaintiff's  cat- 
tle on  the  farm  at  that  time. 

The    contract    itself    shows,    without   much    doubt,    that 
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possession  was  not  to  be  given  to  the  defendant  until  the 
entire  purchase  price  was  paid,  and  it  is  not  clear  when 
the  remainder  became  due.  Whether  it  became  due  in 
thirty  days  from  that  time  or  on  the  1st  of  March,  1908, 
depended  on  the  condition  relating  to  interest.  This,  was 
subject  to  oral  explanation,  and  on  the  trial  the  defendant 
testified  that  it  was  not,  in  fact,  due  until  March  1. 

If  it  was  the  contract  of  the  parties  that  the  defend- 
ant was  not  to  have  possession  of  the  farm  until  the  full 
purchase  price  was  paid  or  until  the  1st  of  March,  a  pres- 
ent transfer  of  title  by  the  contract  would  not  change  the 
rights  as  to  possession,  for  there  may  be  an  absolute  sale 
with  the  right  to  possession  postponed.  Sheehy  v.  Scott, 
128  Iowa,  551.  It  is  therefore  immaterial  whether  this 
contract  was  executed  or  executory.  The  parties  contracted 
as  to  the  time  when  possession  should  pass  to  the  defend- 
ant, and  by  this  they  are  bound. 

The  evidence  shows  that  the  real  controversy  between 
plaintiff   and   defendant    arose   when   the   plaintiff   turned 
his  cattle  in  to  the  cornstalks  that  he  had  bought  at  the 
g^^^.  sale   in   the   latter   part   of   November,    and 

SJdS^oF**      *^**    when    the    defendant    first    turned    the 
**'^'*  cattle  out  into  the  road,   all  but  a  few  of 

them  were  driven  from  the  stalk  field.  And  this  was 
also  true  as  to  the  other  times  that  they  were  turned  into 
the  road;  the  controversy  being,  as  we  have  already  said, 
over  the  right  of  the  plaintiff  to  feed  the  stalks.  The 
stalks  were  sold  to  the  plaintiff  before  the  defendant  was 
entitled  to  possession,  even  under  his  own  claim,  unless  it 
be  held  that  he  was  entitled  thereto  immediately  upon  the 
execution  of  the  contract  of  purchase,  and  this  his  own 
testimony  disproves.  He  was  present  when  the  stalks  were 
sold  to  plaintiff,  and  then  made  objection  to  their  sale, 
claiming  that  he  was  entitled  to  them  under  his  contract 
for  the  land.  And  at  that  time  he  knew  without  question 
that  the  plaintiff  had  rented  the  pasture  until  the  1st  of 
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March.  He  also  knew  that  a  part  of  the  farm  was  rented 
to  another  tenant  for  crop  purposes  when  he  made  the 
contract. 

The  court  instructed,  in  effect,  that  if  the  defendant 
was  entitled  to  the  possession  of  the  farm  on  the  29th  of 
November,  the  cornstalks  would  go  with  the  farm  and 
become  the  property  of  the  defendant,  and,  conversely, 
that  if  such  was  not  the  case  then  the  stalks  belonged  to 
the  plaintiff  and  he  had  the  right  to  feed  them.  It  is 
apparent,  then,  that  the  jury  must  have  found  that  the 
defendant  was  not  entitled  to  possession  at  the  time  in 
controversy,  and,  that  being  true,  the  instruction  as  to  the 
burden  of  proof  of  notice  of  plaintiff's  lease  of  the  pas- 
ture was  not  prejudicial  to  the  defendant,  even  if  wrong. 

We  are  satisfied  that  there  should  not  be  a  reversal 
of  this  judgment,  and  it  is  therefore  affirmed. 


A.  H.  Kelleb  and  M.  K.  Whitney  v.  T.  W.  Habbison 

and  Geobge  Telfobd,  Appellants. 

« 

Real  property:     adverse  possession.     One  in  possession  of  a  tract 

1  of  land  under  a  claim  that  it  formed  part  of  a  certain  govern- 
ment subdivision,  when  it  in  fact  was  part  of  another  subdivi- 
sion, can  not  acquire  title  by  adverse  possession  so  as  to  defeat 
an  action  in  ejectment  by  the  owner;  as  there  must  have  been 
an  entry  and  ouster  of  the  true  owner  to  start  the  statute  of 
limitations. 

Same:    ejectment:   limitations:   evidence.    The  recorded  plat  and 

2  field  notes  made  by  a  county  surveyor  are  merely  evidence  of 
the  location  of  the  lines  and  comers,  though  not  conclusive, 
of  which  no  one  is  charged  with  constructive  notice,  and  they 
do  not  constitute  any  link  in  the  chain  of  title  or  afford  infor- 
mation as  to  who  may  be  in  possession;  and  the  fact  that  the 
record  thereof  has  existed  for  many  years  will  not  bar  an  action 
by  the  true  owner  for  the  possession  of  the  land. 

Same:     laches.     The  defense  of  laches  is  an  equitable  one  arising 

3  only  where  from  lapse  of  time  and  neglect  of  plaintiff  it  would 
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be   inequitable  to  permit  him  to  enforce  his  legal   rights;  and 
to  be  available  the  defense  must  be  pleaded. 

Mortgages:     foreclosure:    title.     Where  no  sheriffs  deed  was  is- 

4  sued  in  a  mortgage  foreclosure  proceeding  the  title  of  the  owner 
who  acquired  an  assignment  of  the  certificate  of  sale  was  not 
divested. 

Real  property:    surveys  :  evidence.    Diagrams  prepared  by  a  county 

5  surveyor  to  illustrate  a  prior  survey,  shown  by  him  to  be  cor- 
rect, are  receivable  in  evidence  to  aid  the  court  and  jury  in  more 
dearly  understanding  and  applying  the  evidence,  and  to  explain 
the  effect  of  a  subsequent  survey. 

Ejectment:    evidence.     In  an  action  for  the  possession  of  a  tract 

6  of  land  claimed  by  the  plaintiff  as  part  of  a  certain  subdivision, 
while  it  in  fact  belonged  to  another  subdivision,  evidence  that 
another  party  had  purchased  land  in  the  county  which  upon  mea- 
urement  exceeded  the  proper  acreage  was  immaterial  and  prop- 
erly excluded. 

Same:     trial:    view  of  premises:    instruction.     The  purpose  of 

7  permitting  a  jury  to  view  the  premises  is  to  enable  them  to  better 
understand  the  testimony  and  thus  make  a  more  intelligent  ap- 
plication of  the  evidence  to  the  issues;  but  they  are  to  consider 
the  evidence  in  the  light  of  their  view  of  the  premises  and  base 
their  verdict  on  the  evidence  and  not  upon  the  view,  and  they 
should  be  so  advised  by  the  court.  In  this  case  the  fact  that 
the  jury  while  viewing  the  premises  had  with  them  photographs 
offered  in  evidence  and  undertook  to  ascertain  points  from  which 
they  were  taken  so  as  to  understand  their  applicability,  and  also 
made  measurements  from  undisputed  locations  not  materially 
differing  from  the  evidence,  while  perhaps  improper^  was  not 
prejudicial;  and  for  that  reason  the  omission  to  instruct  with 
reference  to  their  duty  in  viewing  the  premises  was  without 
prejudice. 

Expert  evidence:    fees.    In  making  a  survey  and  investigating  one 

8  already  made  a  surveyor  is  conducting  a  scientific  examination, 
within  the  meaning  of  Code,  section  4661,  and  when  called  as 
a  witness  to  state  the  results  is  entitled  to  the  fees  allowed 
experts. 

Appeal:    judgment:   taxation  op  costs:   review.    An  appeal  from 

9  a  final  judgment  and  also  from  an  order  taxing  the  costs  of  a 
continuance  may  be  taken  in  the  same  case,  and  the  appellate 
court  will  consolidate  them  when  separately  appealed  and  review 
all  errors  assigned  as  on  an  appeal  from  final  judgment 

Vol.  151  Ia.— 21. 
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Same:    taxation  of  costs:   waiver  of  objections.    A  party  accept- 

10  ing  a  continuance  at  his  request,  but  objecting  to  the  terms  im- 
posed, does  not  waive  his  right  to  question  the  validity  of  the 
terms  on  appeal,  because  exceeding  those  authorized  by  statute. 

Same:     continuance  of  cause:    taxable  costs.     The  costs  which 

11  may  be  taxed  against  a  party  applying  for  continuance  of  a 
cause  are  only  such  as  are  taxable  under  the  statute;  they  do 
not  include  attorney's  fees  or  expenses  of  travel  of  a  party, 
except  on  subpoena. 

Weaver,  J.,  dissenting. 

Appeal  from  Palo  Alto  District  Court. — Hon.  D.  F. 

CoTLB,  Judge. 

Tuesday,  Degembsb  18,  1910. 

AoTioN  in  ejectment  for  the  possession  of  a  strip  of 
land  and  damages  for  its  wrongful  detention.  Trial  to 
jury  resulted  in  a  judgment  as  prayed.  The  defendants 
appeal    Affirmed. 

Dwight  0.  McCarty  and  T.  W,  Harrison,  for  appel- 
lants. 

E.  A.  and  W.  H.  Morling,  for  appellees. 

Ladd^  J. — ^The  facts  are  recited  with  sufficient  full- 
ness in  the  opinion  rendered  on  the  former  appeal,  139 
lowa^  388y  and  though  witnesses  who  had  not  testified  on 
the  first  trial  were  called,  the  additional  evidence  was  not 
such  as  to  exact  any  change  from  the  conclusions  therein 
announced.  .Upon  remand,  defendants  filed  an  amend- 
ment to  the  answer  pleading  that  the  action  was  barred 
by  the  statute  of  limitations  in  that  more  than  ten  years 
had  elapsed  since  it  might  have  been  maintained.  The 
issue  so  pleaded  was  not  submitted  to  the  jury  and  of 
this  complaint  is  made. 

I.     The    survey    by    defendant    Harrison,    as    county 
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surveyor,  was  made  in  1873,  and  he  has  been  in  posses- 
sion of  the  twenty  acres  in  dispute  since  that  time.  As 
,  P^^  such   possession  was   under   claim   to   it   as 

IS™r'  part  of  the  N.  W.  %  of  section  28,  it  was 
'*•■*"**'''•  held  on  the  former  appeal  that  if  this  strip 
was  not  a  portion  thereof,  but  was  a  part  of  the  N.  E. 
^  of  that  section,  his  possession  could  not  have  been  ad- 
verse. Such  has  been  the  doctrine  of  this  court  since 
Orube  v.  Wells,  34  Iowa, .  148,  which  was  followed  in 
Fisher  v.  Mueche,  82  Iowa,  547;  Ooldsbarough  v.  Pid- 
duck,  87  Iowa,  699;  Skinner  v.  Crawford,  54  Iowa,  119; 
Waclia  V.  Brown,  78  Iowa,  432;  Heinz  v.  Cramer,  84 
Iowa,  497,  and  Jordan  v.  Ferree,  101  Iowa,  444. 

These  decisions  proceed  on  the  theory  that  the  pos- 
session must  be  adverse  in  order  to  start  the  running  of 
the  statute  of  limitations,  and  this  was  recognized  in 
Orube  v.  Wells,  citing  authorities  holding  that  before  a 
party  may  avail  himself  of  that  statute  as  a  defense  in 
an  action  of  right,  there  must  have  been  an  entry  and  an 
ouster  of  the  true  owner  for  that  until  disseisin  any  pos- 
session of  another  is  presumed  to  be  subservient  to  his 
title,  and,  regardless  of  the  time  of  its  continuance,  will 
not  operate  to  bar  recovery  by  the  title  holder.  Jones  v. 
Eockman,  12  Iowa,  101;  id.,  16  Iowa,  487;  Wright  v. 
Keithler,  7  Iowa,  92.  Neither  party  has  noticed  these 
cases  in  the  briefs,  and  as  they  have  stood  unchallenged 
for  nearly  fifty  years,  we  are  not  inclined  to  reconsider 
them.  See  note  to  Jasperson  v.  Schamikow,  150  Fed.  571 
(16  L.  R.  A.  (N".  S.)  1178).  There  was  no  error  in 
not  submitting  this  issue  to  the  jury. 

II.    Appellant  argues  that  inasmuch  as  the  field  notes 

and   plat  made  by  the  county  surveyor  were  required  to 

._,       be  recorded  and  his  surveys  are  declared  by 

a.  Sams:  e;cct-  "^  •' 

SSmi:'™*"        statute  "presumptively  correct"  (section  534, 

eyidence.  Codc),    and,    as    between    specified    persons, 

a  certified  copy  of  the  record  is  made  "presumptive  evi- 
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denoe  of  the  survey  and  of  the  facts  herein  required 
to  be  set  forth"  (section  538,  Code),  the  recording  of 
defendant's  survey  should  be  held  to  have  carried  notice 
to  all  the  world  of  his  claim  to  the  strip  of  land  in  dis- 
pute^ and  the  statute  be  held  to  have  begun  to  run  then, 
or,  at  least,  when  by  the  exercise  of  reasonable  diligence  the 
error,  if  any,  in  the  survey  might  have  been  discovered. 
But  such  a  record  is  not  of  any  link  in  the  chain  of  title 
nor  does  it  give  information  as  to  who  may  be  in  posses- 
sion. It  is  merely  evidence  of  the  location  of  the  lines 
and  comers,  though  not  conclusive,  of  which  no  one  is 
charged  with  constructive  notice.  The  object  in  recording 
is  to  preserve  the  evidence  which  has  no  bearing  on  owner- 
ship, possession,  or  title,  save  as  these  may  tend  to  show 
the  true  location  of  the  boundaries  between  the  several 
tracts  of  land.     The  point  is  not  well  taken. 

Nor  is  there  anything  in  the  suggestion  that  the  ac- 
tion was  barred  because  of  laches.  The  discrepancy  be- 
tween the  line  as  located  by  defendant's  survey  and  the 

3.  Samb:  *r^®  1^^®>  ^^  *^y>  ^^  ^^^  discovered  until 

laches.  shortly  before  this  action  was  begun,  so  that 

abandonment  of  all  claim  to  the  strip  in  dispute  could 
not  well  be  presumed.  Moreover,  the  doctrine  of  stale 
demand  is  a  purely  equitable  one,  arising  only  when  from 
lapse  of  time  and  the  laches  of  plaintiff  it  would  be  in- 
equitable to  allow  a  party  to  enforce  his  legal  rights,  and 
as  no  equitable  defense  was  pleaded,  it  was  not  available 
to  defendant.  McFarlane  v.  Orclber,  70  Ark.  371  (69 
S.  W.  56,  91  Am.  St.  Rep.  84);  Wilson  v.  Nichols,  72 
Conn.  173  (43  Atl.  1052) ;  Ellis  v.  Smith,  112  Ga.  480 
(37  S.  E.  739)  ;  BarJc  v.  Baker,  176  Mass.  294  (57  N.  E. 
603) ;  Wood  on  Limitations,  section  60. 

III.  The  plea  in  abatement  is  without  support  in 
the  evidence.  A  mortgage  on  the  land  was  foreclosed,  the 
land  sold  thereunder,  and  a  certificate  of  sale  issued.  Sub- 
sequently,  it  was   assigned  to  the  plaintiff   Keller.     No 
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sheriff's  deed  was  issued  and  therefore  the  title  of  plain- 
tiffs never  was  divested.  Some  reliance  ap- 
f^edosure:  pears  to  havo  been  placed  on  a  plea  of  estop- 
pel, but  that  was  disposed  of  by  the  answer 

of  the  jury  to  a  special  interrogatory. 

IV.  The  county  surveyor,  Leroy  Grout,  since  de- 
ceased, prepared  diagrams  illustrating  the  survey  as  made 
by  the  defendant  in  1873  and  recorded.  His  testimony 
J  jj^^  that  these  were  accurate  was  uncontradicted, 

Iu?ve"r         and   as   the  lines   of   defendant's  survey   as 
evidence.  appeared   on  the  plat  accompanying  it  did 

not  indicate  any  discrepancies  or  irregularities  in  the  dif- 
ferent subdivisions,  these  diagrams  aided  the  court  and 
jury  in  more  clearly  understanding  and  applying  the  evi- 
dence adduced.  Moreover,  Grout  testified  as  an  expert, 
and  by  these  diagrams  he  was  able  more  clearly  than  by 
word  of  mouth  to  explain  the  survey  as  effected  by  the 
defendant.  There  was  no  error  in  receiving  them  in  evi- 
dence. East  Term.,  V.  <&  0.  By,  v.  Watson,  90  Ala.  41 
(7  South.  813);  Riddle,  v.  Oermantown,  117  N.  C.  387 
(28  S.  E.  332)  ;  Blair  v.  Pelham,  118  Mass.  420;  Brantly 
V.  Huff,  62  Ga.  532. 

V.  Objection  was  sustained  which  was  interposed 
to  the  testimony  of  a  witness  that  he  had  bought  a  quarter 
section  in  the  county  as  one  hundred  and  sixty  acres,  and 
6.  Ejectment:       upou  survdy  it  measured  one  hundred   and 

evidence.  ninety  acres.     The  ruling  was  right.     The 

testimony  had  no  bearing  on  the  issues  being  tried. 

VI.  At  the  conclusion  of  the  evidence,  the  jury  were 
Same-  trial-       aUowed    to   vicw    the    premises,    being    con- 
^!^i?«:  ducted   by   the   sheriff,   accompanied   by  the 
uistniction.        j^^g^      rpj^jg  ^^^  ^^  couseut,  the  court  say- 
ing  to   the   jury   before   departing   from   the   courtroom: 

Gentlemen  of  the  jury,  I  am  about  to  excuse  yon 
until  one  o'clock  this  afternoon,  at  which  time  you  will 
appear  here  to  be  conducted  in  a  body  to  view  the  prera- 
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ises  in  dispute  between  the  parties  to  this  action.  The 
statute  provides  that  you  shaU  be  conducted  by  an  officer 
to  the  place  to  be  viewed,  which  shall  be  shown  to  you 
by  some  person  appointed  by  the  court  for  that  purpose. 
The  parties  in  this  case  have  agreed  that  the  court  him- 
self may  go  with  you  and  act  as  the  person  to  show  you 
the  premises.  The  statute  further  provides  that  when 
you  are  thus  absent  viewing  the  premises  that  no  one 
save  the  person  selected  to  show  the  premises  to  you  shall 
speak  to  you  on  any  subject  connected  with  the  trial.  It 
will  therefore  be  your  duty  while  viewing  the  premises  to 
refrain  from  conversing  with  anybody  in  relation  to  the 
matters  in  trial,  and  to  reach  your  own  conclusions  from 
the  view  of  the  premises  that  you  make. 

This  was  not  excepted  to,  and  its  only  bearing  is 
with  respect  to  the  court's  omission  to  refer  to  the  subject 
in  the  instructions  subsequently  given.  After  the  verdict 
had  been  returned,  it  was  made  to  appear,  in  support  of 
the  motion  for  new  trial,  that  two  of  the  jurors  took 
measuring  lines  with  them,  and  upon  reaching  the  prem- 
ises tied  these  together  and  first  measured  on  the  north 
section  line  from  the  end  of  the  fence  defendants  had 
constructed  on  what  they  claimed  was  the  boundary  to 
the  stake  set  by  Orout,  as  marking  the  true  quarter  cor- 
ner, to  see,  as  they  explained,  if  it  was  the  real  ^ost,  from 
which  they  might  take  their  views,  and  they  also  meas- 
ured from  what  they  supposed  was  the  northeast  comer 
of  the  section  over  to  the  end  of  Harrison's  fence  men- 
tioned, and  from  thereon  west  to  the  end  of  a  division 
fence  in  the  section  north  and  opposite  the  line  as  claimed 
by  plaintiffs,  and  then  on  to  what  they  supposed  to  be 
the  northwest  comer  of  the  section.  Two  other  jurors 
kept  tally  and  they  made  out  that  the  north  sectional  line 
overran  a  mile  a  little.  The  jurors  testified  that  the 
purpose  of  these  measurements  was  to  find  the  locations 
referred  to  in  the  testimony  and  that  they  were  not  discussed 
save  in  making  them.    The  jurors  also  had  different  photo- 
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graphs  of  the  premises  wliich  had  heen  introduced  in  evi- 
dence with  them  and  undertook  to  ascertain  the  points  from 
which  taken,  so  as  to  understand  their  applicability.  Though 
taking  these  photographs  with  them  may  not  have  been 
regular,  the  jury,  to  apply  the  evidence,  might  have  sought 
to  ascertain  the  places  from  which  taken  had  these  not 
been  with  them,  and  while  their  conduct  in  this  respect 
is  not  to  be  approved,  it  must  have  been  without  prejudice. 

Nor  are  we  inclined  to  regard  the  making  of  the 
measurements  as  prejudicial.  There  was  no  dispute  as 
to  the  location  of  defendant's  fence  or  the  stake  as  set 
by  Grout,  or  of  the  division  fence  in  the  section  to  the 
north,  or  as  to  the  distance  between  the  section  corners, 
and  the  measurements  developed  no  differences  material 
to  the  issues  being  tried.  We  do  not  say  such  conduct  is 
to  be  approved.  On  the  contrary,  it  should  have  been 
guarded  against  by  appropriate  admonitions,  before  view- 
ing the  premises,  as  to  the  object  to  be  accomplished  in 
doing  so.  As  said  in  Close  v.  Samm,  27  Iowa,  503,  this 
"was  to  enable  the  jury  by  view  of  the  premises  or  place 
to  better  understand  the  testimony  of  the  witnesses  re- 
specting the  same,  and  thereby  the  more  intelligently  to 
apply  the  testimony  to  the  issues  on  trial  before  them,  and 
not  to  make  them  silent  witnesses  in  the  case,  burdened 
with  testimony  unknown  to  both  parties,  and  in  respect  to 
which  no  opportunity  to  cross-examine  or  correction  of 
error,  if  any,  could  be  afforded  either  party."  See  Moore 
V.  By.,  93  Iowa,  487;  Mier  v.  Phillips  Fuel  Co.,  130 
Iowa,  570.  The  jurors  are  to  consider  the  evidence  in  the 
light  of  their  view  of  the  premises,  but  base  their  verdict 
on  llie  evidence,  and  not  on  the  view.  Thompson  v. 
Keokuk,  61  Iowa,  187;  Ouinn  v.  By.,  131  Iowa,  680. 

In  Morrison  v.  Bailway  84  Iowa,  663,  it  was  said 
that,  'When  a  view  is  permitted,  the  jury  should  not  only 
be  instructed  as  to  the  purpose,  but  cautioned  not  to 
consider  their  own  observations  as  evidence.     It  is  upon 
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the  evidence  as  understood  in  the  light  of  their  view  that 
they  must  decide."  This  was  said  in  denouncinir  an  in- 
etruction  given  as  erroneous;  the  point  as  to  wither  the 
court  was  required  to  instruct  on  the  subject  not  being 
raised.  This  was  pointed  out  in  Cox  v.  Railway,  95 
Iowa,  54,  where  the  court  held  an  instruction  not  to  have 
been  necessary  though  desirable,  where  the  jury  had  been 
previously  admonished  concerning  the  object  and  purpose 
of  making  the  view.  But  it  was  not  held  that  in  event  no 
such  admonition  has  been  given,  it  would  be  error  not  to 
give  such  an  instruction,  unless  requested.  Viewing  the 
premises,  is  but  an  incident  of  the  trial  with  the  design 
of  aiding  the  triers  the  better  to  discharge  their  duties, 
and  whether  to  guard  against  the  use  of  what  was  observed 
an  instruction  is  essential,  necessarily  depends  largely 
upon  the  nature  of  the  case.  Where  the  conclusion  of 
the  jury,  as  finally  expressed  in  the  verdict,  must  neces- 
sarily rest  on  evidence  of  conditions,  conduct,  and  events 
preceding  the  view  by  many  years  and  all  that  could  have 
been  observed  by  them  was  the  topography  of  the  land  in 
the  neighborhood  of  the  disputed  lines  and  corners  and 
the  trees  and  fences  thereon,  it  would  seem  that  no  in- 
structions were  needed  to  limit  the  consideration  of  what 
might  be  seen  to  a  better  understanding  and  application 
of  the  evidence  adduced.  To  what  other  purpose  might 
it  have  been  put?  An  examination  of  this  record  affords 
no  answer  to  this  inquiry,  and  for  that  reason  we  are 
inclined  to  regard  the  omission  to  instruct  as  without 
prejudice. 

VII.  Exception  is  taken  to  an  order  taxing  fees  al- 
lowed an  expert  in  favor  of  Grout  on  the  first  trial.  The 
record  disclosed  that  as  county  surveyor,  he  surveyed  the 

premises    and    investigated    the    survey     as 
evidence:         made  by  defendant  and  testified  concerning 

both.      Section   4661    of  the   Code   provides 
that  "witnesses  called  to  testify  only  to  an  opinion  founded 
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on  the  special  study  or  experience  in  any  branch  of 
science  or  to  make  scientific  or  professional  examinations 
and  state  the  result  thereof,  shall  receive  additional  com- 
pensation to  be  fixed  by  the  court  with  reference  to  the 
time  employed  and  the  degrees  of  learning  and  skill  re- 
quired,  but  such  additional  compensation  shall  not  ex- 
ceed four  dollars  per  day  while  so  employed." 

In  making  the  survey  and  in  investigating  defend- 
ant's survey.  Grout  conducted  a  scientific  examination,  and 
as  a  witness  was  called  upon  to  state  the  results,  and  this 
clearly  was  within  the  meaning  of  the  statute.  See  Lyon 
V.  Wilkes,  1  Cow.  (N.  Y.)  591.  Other  errors  assigned 
require  no  consideration. 

Having  discovered  no  prejudicial  error  in  the  record, 
the  judgment  is  affirmed, 

supplemental  opinion. 

Ebiday,  May  12,  1911. 

Ladd^  J. — I.  After,  appeal  had  been  perfected  in  the 
above-entitled  case,  another  appeal  was  taken  from  an  or- 
der taxing  certain  costs  and  expenses  to  defendant  Har- 
appeal-  risen,  upon  sustaining  a  motion  for  contin- 

{JljJ|g^*^£  uance.  These  appeals  were  prosecuted  and 
costs:  review,  g^bmitted  Separately  to  this  court,  and  sepa- 
rate opinions  filed.  Petitions  for  rehearing  have  been 
submitted,  and  that  assailing  the  above  opinion  is  over- 
ruled, and  the  other  petition  is  sustained,  not  owing  to 
any  change  in  the  views  expressed  by  the  majority  or 
by  those  dissenting,  but  for  the  reason  that  both  ap- 
peals are  in  the  same  cause,  and,  though  presented  in 
separate  abstracts  and  arguments,  should  have  been  con- 
sidered and  disposed  of  as  merely  bringing  distinct  por- 
tions of  the  same  record  to  the  attention  of  this  court. 
Had  the  abstract  in  the  second  been  incorporated  in  the 
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first  appeal,  this  could  not  well  be  questioned.  That 
the  two  abstracts  were  bound  separately  ought  to  make 
no  difference.  We  are  the  more  inclined  to  this  view 
because  of  the  differences  of  opinion  as  to  whether  an 
interlocutoiy  order  taxing  costs  is  appealable;  four  jus- 
tices being  of  the  opinion  that  it  is  not  appealable,  and 
the  other  two  that  it  is.  It  ought  not  to  be  said,  then, 
that  there  was  not  some  ground  for  the  course  pursued  by 
counsel  for  appellant  in  prosecuting  separate  appeals,  when 
all  errors  in  the  record  might  have  been  reviewed  on  a 
single  appeal.  As  on  the  appeal  from  the  final  judgment, 
every  exception  saved  might  have  been  presented,  we  have 
concluded  that  the  court  on  its  own  motion  should  have 
consolidated  the  appeals  which  were  pending  and  sub- 
mitted at  the  same  time,  and  reviewed  the  errors  as- 
signed and  argued  as  though  all  the  abstracts  and  argu- 
ments had  been  filed  in  the  appeal  from  the  final  judg- 
ment. This  is  saying  no  more  than  that  the  printing  of 
portions  of  the  record  in  different  abstracts,  though  ir- 
regular, will  not  deprive  a  party  of  having  the  errors 
assigned  and  argued  in  either  reviewed. 

11.     The    cause   had    been   noticed    for   trial    at    the 
December,    1908,    term   of   the   district   court,    and,    after 
motion  for  change  of  forum  had  been  overruled,  defend- 
ants   applied    for    a    continuance,    on     the 
'  uxation  £Tound    that    ouc    of    them,    Harrison,    had 

of  costs:  ° 

waiver  of         suddculv  bccome  too  ill  to  proceed  with  the 

objection.  •'       ^  *  ^ 

trial.  Objections  thereto  were  interposed, 
but  on  full  hearing  a  continuance  was  ordered,  on  condi- 
tion that  said  defendant  pay  the  taxable  costs  of  the  term, 
amounting  to  $19.50,  the  expenses  of  plaintiff  in  attend- 
ing court  in  the  sum  of  $144,  and  $25^  for  plaintiff's  at- 
torney as  compensation  for  resisting  the  motion  for  con- 
tinuance. A  judgment  was  entered  against  said  Harrison 
for  the  aggregate  amount  of  these  sums.  The  record  does 
not  show  acceptance  or  acquiescence  in  the  condition    on 
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his  part.  He  excepted  to  the  ruling,  and  when  the  stat- 
ute defines  the  terms  on  which  a  continuance  may  be 
granted  acquiescence  in  the  order  postponing  the  trial 
does  not  estop  the  moving  party  from  challenging  the 
legality  of  the  terms  imposed.  Our  statute,  in  designating 
the  terms  on  which  continuances  may  be  ordered,  by  fair 
implication  excludes  authority  to  impose  others,  and  if 
others  are  named  as  conditions  upon  which  the  order  is 
entered  these  are  in  excess  of  authority,  and  may  be  chal- 
lenged as  any  other  like  rulings.  The  trial  ought  not  to 
be  postponed,  unless  the  party  applying  is  entitled  thereto, 
and  that  he  acquiesces  in  that  portion  of  the  order  right- 
fully entered  ought  not  to  interfere  with  taking  exception 
to  another  portion,  which  the  court  erroneously  has  in- 
cluded. There  are  some  decisions  seemingly  to  the  con- 
trary, but  which  will  be  found  on  examination  to  proceed 
on  the  theory  that  as  the  court  might  impose  terms  within 
its  discretion,  the  party  on  whom  these  have  been  im- 
posed may  not,  after  accepting  them,  assail  the  order  as  an 
abuse  of  discretion.  Thus  Brown  v.  Warren,  17  Nev. 
417.  (30  Pac.  1078),  follows  the  decisions  of  New  York, 
where  the  statute  expressly  authorizes  the  court,  as  a 
condition  of  postponing  trial,  to  impose  reasonable  terms, 
and  it  is  said  that  if  the  mover  does  not  like  the  terms 
imposed  he  should  not  take  the  rule.  The  Alabama  cases 
proceed  on  the  same  theory.  Rhea  v.  Tucker y  56  Ala. 
450.  In  this  state  the  terms  on  which  a  continuance 
may  be  granted  are  defined,  and  as  any  others  are  in 
excess  of  the  court's  authority  acquiescence  in  the  order  is 
not  to  be  presumed  to  extend  beyond  its  lawful  conditions. 
The  cause  was  tried  at  a  subsequent  term  of  court,  and 
a  judgment  entered  on  the  merits,  as  appears  in  the  fore- 
going petition.  Was  it  error  to  tax  the  costs,  expenses, 
and  attorney's  fees  as  above  stated? 

The  only  provisions   for  the   taxation  of  costs  upon 
the  continuation  of  an  action  on  application  are  found  in 
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sections  3662   and  3671   of  the  Code.     The  former  pro- 

II  Samb.  vides  that:     ''When  time  is  asked  for  mak- 

SrSSS**       i^   application   for   continuance,    the   cause 

taxable  costs,     gj^^jj  ^^^^  ^ose  its  place  on  the  calendar,  or 

it  may  be  continued  at  the  option  of  the  other  party,  and 
at  the  cost  of  the  party  applying  therefor,  for  which  cost 
judgment  may  at  once  be  entered  by  the  clerk,  unless  the 
contrary  be  agreed  between  the  parties  or  ordered  by  the 
court/'  The  latter  reads:  "Every  continuance  granted 
shall  be  at  the  cost  of  the  party  applying  therefor  unless 
otherwise  ordered  by  the  court" 

It  will  be  noted  that  in  neither  section  is  anything 
but  the  costs  of  the  action  referred  to,  and  we  think  by 
costs  is  meant  the  taxable  costs  in  the  case.  At  the  com- 
mon law,  costs  were  not  recoverable  eo  nomine.  If  the 
plaintiff  failed  to  recover,  he  was  punished  by  amercement 
for  false  clamor,  and  if  the  judgment  was  entered  against 
defendant  he  was  punished  at  the  court's  discretion  by 
exacting  payment  of  the  costs  -of  litigation.  Later  the 
matter  was  regulated  by  statute,  and  it  is  now  quite  gen- 
erally held  that  the  word  "costs"  has  a  legal  significa- 
tion, and  that  it  includes  only  those  expenditures  which 
are  by  statute  taxable,  and  to  be  included  in  the  judg- 
ment. State  V.  Board  of  Commissioners,  14  Ohio  Cir. 
Ct.  R  26;  Musser  v.  Good,  11  Serg.  &  R  (Pa.)  247; 
Studwell  1?.  Cooke,  38  Conn.  649;  Apperson  v.  Insurance 
Co.,  38  N.  J.  Law,  388;  Neher  v.  Crawford,  10  N.  M. 
725  (65  Pac.  156)  ;  City  of  8t.  Louis  v.  Meintz,  107  Mo. 
611  (18  S.  W.  30) ;  Johnson  v.  Railway,  29  Minn.  425 
(13  N".  W.  673);  Bennett  v.  Korth,  37  Kan.  235  (15 
Pac.  221,  1  Am.  St.  Rep.,  248);  Noyes  v.  State,  46 
Wis.  250  (1  N.  W.  1,  32  Am.  Rep.  710) ;  24  Cyc  24  et 
seq.  It  is  elementary  that  attorney's  fees  and  expenses 
of  travel  of  a  party,  save  on  subpoena,  are  not  taxable 
costs  within  the  meaning  of  the  statute  defining  what 
costs  may  be  taxed,  and  for  this  reason  the  court  erred 
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in  including  these  in  the  judgment  entered  in  ordering  a 
continuance  of  the  action.  The  judgment  on  the  merits 
was  rightly  affirmed,  but  the  taxation  of  costs  will  be 
modified  by  eliminating  the  items  last  mentioned.  Modi- 
fied and  affirmed. 

Weaveb,  J.  (dissenting). — ^The  authority  of  the  court 
to  impose  terms  upon  an  order  for  continuance  is  inherent, 
and  there  was  no  error  in  requiring  the  moving  party  to 
pay  the  reasonable  expenses  incurred  in  preparation  for 
trial.  4  Ency.  PL  &  Pr.  888;  9  Cyc.  161.  The  defend- 
ant, by  availing  himself  of  the  order  of  continuance, 
waived  the  right  to  question  such  order  on  appeal.  9 
Cyc  152;  Humes  v.  O'Bryan,  74  Ala.  64;  Ehea  v.  Tuck- 
er, 56  Ala.  450;  Brown  v.  WarreUy  17  Nev.  417  (30 
Pac  1078).  See^  also,  as  to  this  and  other  phases  of  the 
subject:  Bobinson  v.  Bailroad  Co.,  73  Iowa,  506;  Pom- 
eroy  v.  Bell,  11%  Cal.  635  (50  Pac.  683);  Barney  v. 
Love,  101  Mich.  543  (60  N.  W.  58) ;  Lewis  v.  Wood,  42 
Ala.  502;  Baumherger  v.  Arff,  96  Cal.  261  (31  Pac.  53); 
Burton  v.  Power,  4  Tex.  380;  Knox  v.  Arnold,  1  Wis. 

m  

76;  Hamilton  v.  Cooper,  Walker  (Miss.)  542  (12  Am. 
Dec.  588) ;  Gilliland  v,  Bappleyea,  15  N.  J.  Law,  138 ; 
Walker  v.  Greentree,  12  N".  C.  367;  McFarlane  v.  Moore, 
1  Tenn.  32   (3  Am.  Dec.  752). 

That  attorney's  fees  and  personal  expenses  are  "tax- 
able costs"  I  do  not  contend;  nor  do  I  argue  that  the 
"costs"  mentioned  in  the  statute  include  items  of  that 
character.  The  power  for  which  I  contend  is  inherent  in 
the  court,  and  the  Legislature  has  never  attempted  to  limit 
or  take  it  away.  All  that  section  purposes  to  do  is  to 
designate  the  party  to  whom  the  taxable  costs  shall  be 
charged,  unless  otherwise  ordered  by  the  court.  It  in  no 
manner  takes  away  or  limits  the  time-honored  authority 
of  the  court  to  attach  other  reasonable  terms  to  the  grant- 
ing of  an  order  of  continuance.     The  majority  does  not 
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speak  quite  advisedly  when  it  says  that  the  authorities 
relied  upon  by  me  are  all  from  jurisdictions  whose  stat- 
utes are  broader  than  our  own.  By  way  of  illustration,  I 
call  attention  to  the  state  of  California,  which  has  a  stat- 
ute practically  the  same  as  our  own,  and  there  it  has 
frequently  been  held  that  the  imposition  of  such  reason- 
able terms  in  excess  of  taxable  costs  is  not  an  abuse  of 
the  court's  authority.  See  Pomeroy  v.  Bell,  supra;  Baum- 
berger  v,  Arff,  supra. 

For  the  reasons  suggested,  and  because  I  think  this 
decision  works  the  surrender  of  an  important  judicial 
power  for  the  due  administration  of  justice,  I  dissent. 


City  op  Sioux  City  Appellant,  v.   Simmons  Habdwabe 

Company. 

Nuisance:     obstruction  op  water  course.     In  this  action  to  abate 

1  a  nuisance  alleged  to  have  been  created  by  defendant  by  the 
erection  of  a  culvert  or  conduit,  through  which  the  water  of  a 
small  stream  was  required  to  pass,  it  is  held  that  the  conduit 
is  inadequate  and  so  constructed  as  to  afford  an  obstacle  likely 
to  obstruct  the  passage  of  the  water. 

Municipal  corporationB:     nuisance:    abaosment:    parties.     A  city 

2  has  the  right  not  merely  as  a  private  property  owner  but  in 
behalf  of  the  public  to  cause  the  abatement  of  an  obstruction 
in  a  stream,  the  consequence  of  which  is  to  damage  or  reason- 
ably threaten  injury  to  the  neighboring  property. 

Same:    use  op  stream  by  a  city:    obstruction.    A  city  may  make 

3  use  of  a  stream  for  the  purpose  of  discharging  into  it  through 
storm  sewers  the  water  collected  from  its  streets  in  times  of  ex- 
cessive rainfall;  but  any  obstruction  to  such  use  of  a  stream,  re- 
sulting in  injury  to  property  in  the  neighborhood  and  to  the 
streets  of  the  city,  will  constitute  a  nuisance. 

Same:    ordinances:  reasonableness:  burden  of  proof.    A  city  may 

4  enact  a  valid  ordinance,  which  is  reasonable  in  its  provisions, 
prohibiting  the  erection  of  any  building  or  other  structure  over 
a  stream  without  leaving  a  specified  area  unobstructed  for  the 
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flow  of  water  in  the  natural  channel;  and  the  burden  of  show- 
ing that  the  ordinance  is  an  unreasonable  regulation  is  upon 
the  one  who  has  violated  its  provisions. 

Same:    enforcement  op  ordinances.    While  a  dty  may  not  main- 

5  tain  a  general  equitable  action  to  enjoin  and  abate  a  nuisance 
on  the  ground  of  injury  to  its  citizens,  yet  under  its  general 
police  power  to  prevent  injury  or  annoyance  from  anything  dan- 
gerous, offensive  or  unhealthy,  and  to  cause  any  nuisance  to  be 
abated,  it  has  power  to  prevent  such  injury  by  enforcing  the 
regulations  of  an  ordinance  properly  adopted;  and  this  is  es- 
pecially true  where  the  city  itself  owns  the  property  imperiled 
by  any  unusual  flooding  of  the  stream. 

Same:     use  of  streets:    restrictive  conditions:    burden  op  proof. 

6  While  an  ordinance  must  be  general  in  its  nature  and  applicable 
to  all  persons  in  similar  situations,  yet  a  city  having  occasion 
in  a  proper  exercise  of  its  power  to  permit  the  use  of  a  part 
of  a  street  by  a  particular  individual  in  the  construction  of  a 
building,  may  impose  as  a  condition  of  such  use  that  a  passage 
way  for  the  water  of  a  stream  within  the  city  shall  be  of  a  speci- 
fied size;  and  in  a  suit  to  abate  as  a  nuisance  an  obstruction  in 
the  stream,  because  of  a  violation  of  the  conditions  imposed, 
the  city  need  not  show  that  the  obstruction  violating  such  con- 
ditions, which  was  intended  for  the  protection  of  the  general 
public,  is  a  nuisance;  but  the  individual  guilty  of  such  violation 
has  the  burden  of  showing  that  the  condition  is  unreasonable 
and  imposes  restrictions  which  in  no  event  are  necessary  for  the 
public  protection. 

Same:     equitable  enforcement  op  conditions.     A  city  owning  a 

7  portion  of  a  street,  the  public  character  of  which  has  been  ter- 
minated, may  contract  with  an  individual  for  the  erection  of  a 
building  thereon  on  condition  that  he  shall  construct  an  adequate 
passageway  for  the  waters  of  a  stream  passing  under  the  build- 
ing, and  may  enforce  such  conditions  in  equity  irrespective  of 
the  question  of  nuisance;  there  being  no  adequate  remedy  at  law. 

Same:    estoppel.    Where  as  in  this  case  a  city  authorized  by  ordi- 

8  nance  the  private  construction  of  a  conduit  of  a  specified  size 
for  the  passage  of  a  stream,  and  provided  that  it  should  be  con- 
structed under  the  plan  of  the  city  engineer  and  subject  to  his 
approval,  but  the  defendant  in  constructing  the  same  procured 
no  plans  of  the  engineer  nor  did  he  request  or  procure  his 
approval  of  the  structure,  the  city  was  not  estopped  from  com- 
plaining that  the  conduit  did  not  comply  with  the  ordinance. 

Same:     obstruction  op  water  course:    relief.     It  appears  in  this 
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9  action  that  the  conduit  was  so  constructed  as  to  obstruct  the 
passage  of  the  water,  but  that  by  a  change  in  the  method  of 
supporting  it,  which  might  be  done  at  a  reasonable  expense  and 
also  be  made  adequate  for  the  passage  of  water,  a  destruc- 
tion of  the  same  and  the  building  erected  thereover  will  not  be 
ordered,  but  defendant  is  required  to  reconstruct  the  conduit. 
On  a  petition  for  rehearing  it  is  held  however,  that  as  the  original 
opinion  was  predicated  upon  an  ordinance  imposing  duties  on 
the  defendant  the  parties  may  arrange  for  a  different  method 
of  taking  care  of  the  waters  of  a  stream,  and  the  city,  if  it  so 
desires,  may  make  a  new  regulation  on  the  subject,  compliance 
with  which  shall  render  maintenance  of  the  building  lawful  so 
far  as  conformity  with  the  ordinance  is  concerned. 
Evans,  J.,  dissenting. '^ 

Appeal  from  Woodbury  District  Court. — ^Hon.  Fbakk  R. 

Gaynob,  Judge. 

Monday,  Fsbbuaby  13,  1911. 

Action  to  abate  a  nuisance  alleged  to  have  been  cre- 
ated within  the  limits  of  the  plaintiff  city  by  the  erection  by 
defendant  of  a  culvert  or  conduit  through  which  the  water 
of  a  small  stream  is  required  to  pass,  with  the  result,  due 
to  the  insufficient  size  of  said  culvert  or  conduit,  that  at 
times  of  high  water  the  streets  have  been  and  will  in  the 
future  be  flooded,  to  the  injury  of  abutting  property 
owners  and  to  the  injury  of  the  city  itself  as  the  owner  of 
buildings  adjacent  to  said  stream.  It  was  also  alleged  that 
the  defendant  had,  in  constructing  said  culvert  or  con- 
duit, violated  the  terms  of  the  city  ordinance  under  which 
its  erection  was  authorized.  On  a  hearing  on  the  merits 
the  court  denied  relief  to  plaintiff,  and  it  appeals.  Re- 
versed and  remanded 

F.  E.  Qill,  Sam  Page,  and  F.  W.  Sargent,  for  ap- 
pellant. 

Ferris  &  Iddings,  Shvll,  Famsworth  &  Sammis,  and 
Lewis  S.  Haslam,  for  appellee. 
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MoClain^  J. — ^A  stream  called  Perry  creek,  rising 
about  fifteen  miles  north  of  Sioux  City,  flows  through  the 
city  in  a  tortuous  course  substantially  from  north  to  south, 
and  empties  into  the  Missouri  river  within  the  city  limits. 
Eourth  street  runs  east  and  west,  and  where  it  crosses 
this  street  there  is  a  bridge  connecting  it  with  West  Third 
street.  Just  south  of  this  bridge  defendant's  grantor  in 
1905  erected  a  warehouse,  which  defendant  is  still  main- 
taining, extending  across  the  stream,  leaving  for  the  pas- 
sage under  the  building  of  the  waters  of  the  stream  a 
conduit,  composed  of  concrete  walls  and  an  overhead  floor 
of  concrete  supported  on  I-beams  of  steel,  five  feet  in 
depth.  This  conduit  connects  at  its  northern  end  with 
the  city  bridge,  and  was  constructed  under  the  authority 
conferred  by  a  city  ordinance  by  which  the  city  purported 
to  vacate  and  convey  to  defendant's  grantor  a  strip  of 
ground  fourteen  feet  wide  off  the  east  side  of  Elm  street, 
which  is  the  street  running'  approximately  north  and  south 
to  the  west  of  and  abutting  the  premises  now  occupied  by 
defendant.  The  defendant  was  already  the  owner  of  the 
lots  through  which  Perry  creek  ran  south  of  Fourth 
street;  and,  making  use  of  the  additional  ground  taken 
from  the  east  side  of  Elm  street  adjoining  said  lots,  de- 
fendant's grantor  proceeded  to  erect  a  building  covering 
its  lots  and  this  additional  ground,  providing  for  the 
passage  of  the  stream  through  and  under  said  building 
as  above  described.  The  ordinance  above  referred  to  con- 
tained the  provision  that  defendant's  grantor,  as  owner 
of  the  property  abutting  upon  the  stream,  was  "authorized 
and  empowered,  in  order  to  protect  the  said  city,  .  .  . 
to  erect  substantial  stone  or  concrete  walls  on  each  side 
of  Perry  creek,  extending  from  the  south  end  of  the  main 
concrete  abutments  of  said  bridge,  .  .  .  along  the 
banks  of  said  creek  southwesterly,  .  .  .  such  walls 
to  be  at  such  distance  apart  as  to  leave  a  channel  for  Perry 

creek  substantially  the  same  width  as  now  exists  between 
Vol.  isi  Ia.— 22. 
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the  concrete  abutments  of  said  bridge.  And  the  said 
Haley  &  Lang  Company  (defendant's  grantor)  and  their 
successors  shall  have  the  right  to  build  across  Perry  creek 
at  said  place,  supported  by  said  walls,  a  building  or  builds 
ings  so  constructed  as  to  be  strong  and  substantial,  and 
not  to  interfere  with  the  flow  of  the  waters  in  said  creek, 
and  said  walls  shall  be  constructed  under  plans  and 
specifications  of  the  city  engineer  of  Sioux  City  and  sub- 
ject to  his  inspection  of  the  building  thereof." 

Although  there  was  an  unusual  flood  in  Perry  creek 
in  the  summer  of  1908,  after  the  buildiiiig  contemplated 
in  the  ordinance  had  been  erected,  no  inadequacy  in  the 
conduit  provided  for  the  passage  of  the  water  in  the 
stream  under  the  building  was  disclosed.  But  in  the  sum- 
mer of  1909  there  was  an  unusual  freshet,  causing  a 
still  greater  volume  of  water  to  pass  through  the  conduit, 
and,  as  alleged  by  the  city,  the  conduit  proved  inadequate, 
and  the  water  backed  up  in '  the  stream  above  the  city 
bridge,  so  that  it  overflowed  the  high  banks  of  the  creek 
within  the  two  blocks  north  of  Fourth  street  and  West 
Third  street,  respectively,  and  extended  eastward  and 
westward,  to  the  damage,  not  only  of  property  owners, 
but  also  to  the  damage  of  the  streets  of  the  city.  The 
city  asks  that  the  defendant  be  required  to  either  remove 
its  building  and  conduit  entirely  from  the  bed  of  the 
creek  or  to  enlarge  the  conduit  to  such  an  extent  as  to 
correspond  to  the  natural  channel  of  the  creek;  and  in 
an  amendment,  setting  out  the  ordinance  above  referred 
to,  it  alleges  that  defendant's  grantor  in  the  construction 
of  the  building  and  conduit  did  not  comply  with  the  terms 
of  the  ordinance,  in  that  it  constructed  the  walls  of  the 
conduit  in  such  a  manner  as  to  make  the  channel  sub^ 
stantially  narrower  than  the  width  between  the  concrete 
abutments,  and  constructed  the  roof  of  the  conduit  in  such 
a  manner  that  the  beams  supporting  it  extend  substantially 
lower  than  the  top  of  the  channel  under  the  city  bridge, 
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80  the  area  remaining  throngh  which  the  water  of  the 
stream  may  pass  is  twenty-five  percent  less  than  that 
afforded  for  the  passage  of  such  water  by  the  city  bridge. 

I.  The  defendant  questions  the  right  of  the  city  to 
complain  in  this  action  of  the  conduit  through  defendant's 
building  as  a  nuisance ;  contending,  first,  that  as  a  mat- 
1.  Nuisance-         *^^  ^^  ^^^^  *^®  couduit  in  itself  is  Sufficient 

of*Sat«**"        f^r  ^11  such  floods  as  are  reasonably  to  be 
*^'"*'  anticipated,  and  that  the  damage  caused  by 

the  backing  up  of  the  water  in  the  summer  of  1909  was 
due  to  obstructions  below  the  conduit,  which  were  not 
within  defendant's  control,  and  to  debris  lodging  above 
the  city  bridge.  As  to  this  question  of  fact,  we  find  under 
the  record  that  the  debris  lodging  above  the  city  bridge 
was  not  the  cause  of  the  overflow,  as  it  appears  that  the 
waters  of  the  stream  extended  beyond  its  high  banks  be- 
fore such  debris  had  accumulated  at  the  city  bridge,  and 
there  was  sufficient  outlet  for  the  water  below  the  conduit 
to  have  carried  it  off,  had  the  conduit  itself  been  suffi- 
cient to  allow  the  water  to  pass  through.  It  does  appear 
that  after  the  flood  the  conduit  was  found  to  be  partly 
choked  up  by  trees,  timbers,  and  other  debris,  which  had 
been  caught  above  by  the  I-beams  and  thus  prevented  from 
passing  through.  This  was  not  the  fault  of  the  city,  but 
the  fault  rather  of  the  construction  of  the  conduit,  which 
was  not  only  inadequate  in  size,  but  by  reason  of  the 
projection  of  the  I-beams  afforded  an  obstacle  likely  to 
cause  the  passage  to  be  closed  up.  Whether  or  not  there 
would  have  been  such  clogging  at  this  time,  had  this  con- 
duit been  fully  as  large  as  the  opening  under  the  city 
bridge,  we  can  not  say;  but  we  are  satisfied  that  the  in- 
adequacy in  size  and  the  method  of  construction  did  tend 
to  bring  about  the  result  which  followed. 

II.  Defendant's  contention  that  the  city  is  not  the 
proper  party  plaintiff  to  complain  of  the  improper  ob- 
struction of  the  stream  by  defendant's  building  is  without 
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merit.     Tlie  city  has  the  right,  not  merely  as  a  private 

property  owner,  but  in  behalf  of  the  public, 
ottrotATxoifs:     to  cause  the  abatement  of  the  obstruction  in 

nuiunce : 

atetement:        g  Stream,  the  consequence  of  which  is  to  dam- 
age or  reasonably  threaten  injury  to  neigh- 
boring property.     Waterloo  v.   Waterloo,  C.  F.  &  N.  -B. 
Co.,  149  Iowa,  129;  4  Pomeroy,  Equity   (3(1  Ed.),  sec- 
tion 1349. 

III.  There  might  be  some  question  whether,  as  an 
original  proposition,  we  ought  to  hold  the  conduit  under 
defendant's  building  to  be  so  far  insufficient  for  the  pas- 
Same-  um  ®*Se  ^f  *^®  waters  of  the  stream  that  it 
i/^chyT  should  in  this  action  be  declared  a  nuisance 
ottrucuon.  ^^^  abated.  We  feel  justified  in  suggestiiig, 
however,  that  while  the  flood  of  1909  was  unusual,  and 
the  volume  of  water  in  the  street  at  this  point  perhaps 
greater  than  on  any  previous  occasion  as  to  which  the  wit- 
nesses testify,  yet  there  was  no  unprecedented  fall  of 
water,  such  as  that  resulting  from  a  cloudburst  or  like 
cause  beyond  the  course  of  nature,  and  that  the  recent 
construction  of  storm  sewers  entering  into  the  stream, 
probably  brought  down  the  water  in  greater  quantity  at 
that  particular  time  than  on  previous  occasions  of  high 
water.  And  it  must  be  borne  in  mind  that  the  city  had 
the  right  to  make  use  of  this  stream  for  the  purpose  of 
discharging  into  it  such  sewers,  and  for  the  purpose  of 
relieving  its  streets  quickly  from  such  floods  as  might  oc- 
cur from  even  unusual,  though  perhaps  not  unprecedented, 
rainfall.  Any  obstruction  to  such  use  of  the  stream,  re- 
sulting in  general  injury  to  property  in  the  neighborhood 
and  to  the  streets  of  the  city,  would  unquestionably 
amount  to  a  nuisance. 

But  if  the  city,  anticipating  danger  from  the  obstruc- 
tion of  this  stream,  had  by  general  ordinance  declared 
that  no  buildings  or  other  structures  over  the  stream 
should  be  erected  without  leaving  a  specified  area  unob- 
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structed  for  the  flow  of  the  water  in  its  natural  channel^ 

there  could  be  no  question,  as  we  think,  as  to 
nances:  rca-       the  Validity  of  the  ordiuauoe.   provided,   of 

lonaolcncM:  /     x  / 

^TtoP  **'  course,  that  it  was  reasonable,  that  is,  with- 
in the  scope  of  the  general  police  powers  of 
the  city.  And  if  such  regulation  had  been  adopted,  the 
burden  would  certainly  have  been  on  one  who  had  violated 
the  provisions  of  the  ordinance  to  show  that  the  regulation 
was  unreasonable;  that  is  to  say,  he  must  show  that  his 
structure  did  not  in  any  way  imperil  the  safety  of  the 
public  as  to  free  passage  of  the  water  of  the  stream  at  any 
stage,  resulting  from  causes  which  could  in  their  nature 
and  extent  have  been  anticipated. 

The  city  has  in  general  the  power  "to  prevent  injury 
or  annoyance  from  anything  dangerous,  oflFensive,  or  un- 
healthy, and  to  cause  any  nuisance  to  be  abated."  Code, 
5.  Same:  scctiou  696.     It  is  truc  that  we  have  held 

mentTf  ^^   Ottumwa  V.    Ohittn,   75   Iowa,   405,   the 

ordinance..        ^j^y   ^^^   ^^^   maintain    a   general   equitable 

action  to  enjoin  and  abate  a  nuisance  on  the  ground  of 
injury  to  its  citizens.  But  that  case  recognizes  the  right 
of  the  city  to  enforce  the  regulations  of  its  ordinances, 
and  after  an  ordinance  has  been  properly  adopted,  pro- 
hibiting the  obstruction  of  a  stream  within  the  city  limits 
for  the  purpose  of  preventing  injury  to  its  inhabitants, 
we  see  no  reason  why  the  city  may  not  proceed  in  equity 
to  enforce  such  regulation,  by  having  the  obstruction  to 
the  stream  which  violates  the  provisions  of  its  ordinances 
abated  as  a  nuisance.  If  the  city,  in  the  interests  of  its 
inhabitants,  has  not  the  right  to  institute  such  an  action 
in  equity,  then  in  this  case  it  may  maintain  the  action  as 
a  private  property  owner,  for  certain  buildings  belonging 
to  the  city,  located  just  north  of  the  Fourth  Street  Bridge, 
are  imperiled  by  any  unusual  flooding  of  the  stream. 

IV.  No  doubt  it  would  be  beyond  the  power  of  the 
city  to  provide  by  a  general  ordinance  that  a  specific  prop- 
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ertj  holder  such  as  the  defendant  should  not  erect  and 
^  e  maintain  a  conduit  of  less  than  a  specified 

6.  Same:  pn-  ^ 

vateuac^f  capacity;  for  ordinances,  like  laws,  should 
dS^MfS?-'  ^  general  in  their  nature  and  applicable 
den  of  proof.    ^^  ^jj  persous  in  similar  situations.     But  in 

this  case  the  city  had  a  special  ground  for  legislation,  in 
that  it  had  occasion  within  the  scope  of  its  powers  to 
authorize  defendant's  grantor  to  use  a  portion  of  Elm 
street  in  the  construction  and  support  of  its  proposed 
building.  Having  this  special  occasion  to  legislate  on  the 
subject,  it  might  properly  impose  as  a  condition  a  re- 
quirement that  the  conduit  be  of  a  specific  size.  The  ordi; 
nance  being,  therefore,  a  proper  one,  and  within  the  scope 
of  the  exercise  of  power  on  the  part  of  the  city,  we  see 
no  reason  why  an  obstruction  in  the  stream  such  as  is 
prohibited  by  the  ordinance  may  not  be  treated  as  a  nui- 
sance and  abated  at  the  suit  of  the  city,  and  we  think 
that  the  burden  is  not  upon  the  city  to  show  that  the  ob- 
struction which  violates  a  condition  of  the  ordinance  in- 
tended for  the  protection  of  the  general  public  is  in  its 
nature  a  nuisance,  but  rather  upon  the  property  owner 
who  has  violated  the  provisions  of  the  ordinance  intended 
for  the  protection  of  the  public  to  show  that  the  provision 
of  the  ordinance  is  unreasonable  and  imposes  a  restriction 
upon  defendant  which  in  no  event  and  under  no  circum- 
stances is  necessary  for  the  public  protection. 

But,    without    regard    to    the    question    whether    the 
structure  is  a  nuisance  or  not,  the  city,  as  the  owner  of 
a   portion  of  Elm   street,   the   public   character   of   which 
Same-  ^^  '^^^  terminated  by  proper  vacation,  con- 

Sl^lnt^*  tracted,  as  it  had  the  right  to  contract,  with 
of  conditions,  defendant's  grantor  that  title  to  such  por- 
tion should  pass  only  on  a  specified  condition,  which  con- 
dition was  imposed  for  the  protection  of  the  public,  and 
we  see  no  reason  why  the  city,  as  a  party  to  such  con- 
tract, may  not  in  equity  require  compliance  by  the    de- 
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fendant  with  the  conditions  attached  to  his  property  when 
he  acquired  it  Such  a  negative  specified  enforcement  of 
the  terms  of  a  contract  is  a  proper  exercise  of  equitable 
jurisdiction,  where  there  is  no  adequate  remedy  at  law. 
Pomeroy,  Equity  (3d  Ed.),  section  1341.  Property  own- 
ers of  the  city,  even  though  injury  to  their  property  were 
threatened  by  a  violation  of  the  contract,  might  not,  per- 
haps, be  entitled  to  have  it  specifically  performed.  If 
the  city,  in  the  exercise  of  one  of  its  powers,  sees  fit  to 
impose  a  condition  for  the  benefit  of  the  public,  we  see 
no  reason  why  it  should  not  have  the  power  to  enforce 
the  condition  imposed. 

y.     Some   question   of  estoppel   on   the   part   of   the 

city  is  raised  by  the  defendant  in  the  pleadings  and  ar- 

guments;   but  we   find  nothing   in  the   record   to   sustain 

8.  Same:  ^^^^   ^^  cstoppcl.      The  Ordinance   provided 

ettoppd.  ^^^^  ^^^  conduit  should  be  constructed  under 

plans  and  specifications  of  the  city  engineer  and  subject 
to  his  inspection.  It  does  not  appear  that  defendant's 
grantor,  before  constructing  the  conduit,  procured  any 
plans  and  specifications  from  the  city  engineer,  or  that 
the  engineer  ever  approved  of  the  plans  and  specifications 
in  accordance  with  which  the  conduit  was  constructed. 
He  was  not  asked  to  make  any  inspection  of  the  structure, 
and  did  not  do  so.  By  his  mere  failure  to  exercise  any 
supervision  during  the  construction  of  the  building,  and 
without  any  application  to  him  by  defendant's  grantor  to 
have  such  power  of  inspection  exercised,  he  certainly  could 
not  prejudice  the  rights  of  the  city,  nor  estop  it  from 
complaining  that  defendant's  grantor  had  not  pursued 
the  method  of  construction  pointed  out  by  the  ordinance. 
VI.  A  court  of  equity  might  well  hesitate  to  spe- 
cifically enforce  the  conditions  of  the  ordinance  by  caus- 
ing the  destruction  of  defendant's  building,  unless  it  clearly 
appeared  that  such  destruction  was  necessary  to  preserve 
the  rights  of  the  public  and  prevent  disastrous  consequences 
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to  property  owners.  But  it  appears  from  the  record  that 
o  Same-  ^®  I-beams,  whibh  project  five  feet  below 

JSSS^?'    the  top  of  the  conduit,  and  to  that  extent 
'*"*'*  obstruct  the  flow  of  the  water  through  it, 

may  be  replaced  by  box  beams  furnishing  adequate  sup- 
port to  the  building  overhead,  and  allowing  at  least  three 
feet  additional  space  for  water  to  pass  through  the  con- 
duit, at  an  expense  of  not  to  exceed  $4,000  or  $5,000. 
With  this  change  the  conduit  will  be  as  high  as  the  city 
bridge  which  it  abuts,  and  as  wide  at  its  upper  end,  al- 
though somewhat  narrower  at  its  lower  end.  Counsel  for 
the  city  have  indicated  in  argument  that  such  a  change 
would  in  their  judgment  be  sufficient  to  protect  the  public 
against  danger  from  any  such  flood  as  has  heretofore  oc- 
curred. This  relief,  we  believe,  would  be  proper,  reason- 
able, and  adequate,  and  we  think  that  such  relief  should 
have  been  granted  in  the  lower  court. 

The  decree  of  the  lower  court  is  therefore  reversed^ 
and  the  case  is  remanded  for  a  decree  in  compliance  with 
the  views  expressed  in  this  opinion.  Beversed  and'  re- 
manded. 

EvANs^  J.,  dissenting. 

supplembntal  opinion. 

Fbidat,  May  12,   1911. 

Per  Cubiam. — In  a  petition  for  rehearing  it  is  rep- 
resented that  an  arrangement  has  been  made  between  the 
parties  by  which  a  more  satisfactory  plan  may  be  carried 
out  for  taking  care  of  the  waters  of  Perry  creek  in  cases 
of  flood.  As  the  opinion  is  predicated  upon  an  ordinance 
imposing  duties  upon  defendant,  we  see  no  reason  why 
the  city  may  not,  if  it  sees  fit,  .in  the  public  interest,  make 
a  new  regulation  on  the  subject,  compliance  with  which 
shall  render  the  future  maintenance  of  its  building  law- 
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ivly  so  far  as  compliance  with  the  ordinance  is  concerned. 
The  case  is  remanded  to  the  lower  court  for  a  decree  in 
accordance  with  this  opinion^  or  such  decree  as  may  be 
satisfactory  to  the  parties  in  the  case. 

With   this  modification   in   the  opinion,   the  petition 
for  rehearing  is  overruled. 


BosA  Zabbon  v.  The  Cunard  Steamship  Oompany, 

Limited,  Appellant. 

Actions:     service  of  notice  upon  agent.    The  sale  of  tickets  is  a 

1  part  of  the  business  of  a  steamship  company  engaged  in  the  car- 
riage of  passengers ;  and  where  an  agency  for  the  sale  of  European 
passage  tickets  is  established  in  this  state,  an  action  for  damages 
growing  out  of  the  negligence  of  the  agent  in  charge  of  the  busi- 
ness may  be  instituted  in  the  county  of  such  agency  by  service 
of  notice  upon  the  agent,  under  the  provisions  of  Code  section 
3500. 

Same.    Where  a  steamship  company  accepts  the  benefit  of  the  act  of 

2  another  in  the  sale  of  tickets  the  latter  becomes  its  agent;  and  an 
action  for  negligence  of  the  agent  may  be  maintained  against  the 
principal  where  the  sale  was  effected. 

Carriage  of  passengers:    negligence:  defenses.    Where  the  embark- 

3  ation  slip  of  a  steamship  company  sent  to  a  passenger  in  advance' 
of  a  passage  ticket  required  notice  to  the  company  of  the  date 
of  sailing  to  secure  a  berth  reservation,  failure  to  give  such  no- 
tice was  not  a  defense  to  an  action  for  the  negligence  of  de- 
fendant's agent  in  failing  to  promptly  forward  the  ticket. 

Same:    tort  action.    The  violation  of  a  contract  may  create  a  cause 

4  of  action  for  tort.  Thus  where  the  agent  of  a  steamship  com- 
pany sold  a  passage  ticket  entitling  plaintiff  to  transportation 
from  a  foreign  port,  but  negligently  failed  to  forward  the  ticket 
as  agreed,  plaintiff  was  entitled  to  damages  for  the  wrong. 

Same:    damages:    mental  suffering.    Where  a  steamship  company 

5  refused  to  accept  a  passenger  for  transportation  from  a  foreign 
port  because  of  the  failure  of  its  agent  to  promptly  forward  her 
ticket,  and  the  passenger  was  delayed  for  some  time  and  com- 
pelled to  labor  to  support  herself  for  several  months  and  until 
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the  ticket  was  received,  she  was  not  entitled  to  recover  damages 
for  mental  suffering  due  simply  to  disappointment,  having  suffered 
no  physical  injury. 

Appeal  from  Cedar  Rapids  Superior  Court. — Son.  C.  B. 

Bobbins,  Judge. 

Fbiday,  May  12,  1911. 

In  June,  1908,  the  plaintiff  lived  in  Bussia,  and  her 
brother,  Isaac  Zabron,  lived  in  Cedar  Bapids,  Iowa.  The 
brother,  desiring  to  have  the  plaintiff  come  to  Cedar  Bap- 
ids to  live,  went  to  the  defendant's  agent  in  Cedar  Bapids 
to  provide  for  her  passage  to  Cedar  Bapids.  The  agent 
told  him  that  the  price  of  a  prepaid  third-class  ticket  from 
the  port  of  Libau,  Bussia,  to  Cedar  Bapids  was  $56.05. 
The  brother  had  only  $50  in  cash  at  the  time.  The  agent 
took  this  amount,  however,  and  issued  to  Zabron  a  receipt, 
showing  payment  in  full  for  the  ticket,  under  an  agree- 
ment, as  Zabron  testified,  that  the  agent  would  at  once  for- 
ward a  ticket  to  the  defendant's  agents  at  Libau,  and  that 
the  remainder  of  the  price  could  be  paid  later.  The  agent 
testified  that  at  the  same  time  he  gave  Zabron  an  embarkation 
slip,  and  directed  that  he  send  it  to  the  plaintiff  at  once.  Za- 
bron mailed  the  slip  given  to  him  to  the  plaintiff  on  the  same 
day,  which  was  June  8, 1908,  he  wrote  her  that  he  had  bought 
a  ticket  for  her  passage  from  Libau  to  Cedar  Bapids,  and 
for  her  to  go  to  Libau,  where  she  would  get  the  ticket. 
Her  brother's  letter  and  the  embarkation  slip  reached  the 
plaintiff  at  her  home  in  Kreslovka,  Bussia,  distant  from 
Libau  a  journey  of  a  day  and  a  half  by  rail,  in  due  time. 
The  embarkation  slip  was  simply  a  notice  of  intention  to 
embark,  which  provided  that  it  must  be  sent  by  passengers 
to  the  company's  office  or  agent  at  port  of  departure  at 
least  fourteen  days  in  advance,  or  berths  would  not  be  re- 
served. The  plaintiff  did  not  notify  the  defendant  in  ad- 
vance of  her  intention  to  embark;  but,  after  securing  her 
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passports,  she  went  to  Libau,  arriving  there  on  the  31st  of 
October,  1908.  She  immediately  presented  the  slip,  which 
showed  that  her  passage  had  been  prepaid,  but  was  told  by 
the  defendant's  agent  that  no  ticket  for  her  passage  had 
been  received,  and  that  she  would  have  to  wait  for  it.  They 
took  the  slip  and  her  passports,  and  she  waited  there  until 
December  16,  before  the  ticket  was  furnished  her  and  she 
was  allowed  to  embark.  When  she  arrived  at  Libau,  the 
plaintiff  had  only  about  $3  in  money,  and  was  a  stranger, 
and  she  advised  the  defendants's  agents  of  these  facts.  The 
Cedar  Bapids  agent  sent  the  ticket  to  the  defendant's 
Chicago  office  November  11,  1908.  The  plaintiff  was 
compelled  to  work  for  her  lodging  while  detained  in 
Libau,  and  claims  that  her  health  was  greatly  impaired 
by  the  severity  of  such  work,  and  by  her  lack  of  food  to 
properly  sustain  herself.  She  also  alleged  that  she  suf- 
fered great  mental  pain  and  anguish.  The  case  was 
tried  to  a  jury,  and  she  was  given  $1,000  damages.  The 
defendant  appeals.     Reversed. 

Dawley  &  Wheeler  and  /.  E.  MacLeish,  for  appel- 
lant. 

Barnes  £  Chamberlain,  for  appellee. 

Shebwin,  C.  J. — It  is  not  denied  that  Doctor  was  an 
agent  in  Cedar  Rapids,  with  authority  to  sell  tickets  for 
passage  from  Libau  to  Cedar  Bapids;  but  the  defendant 
I.  AcTioKs-  claims  that  the  service  of  notice  on  Doctor 

JStke*up<m       S^^^  ^^6  court  uo  jurisdiction  of  this  case, 
•«*°*-  Section  3500  of  the  Code  provides:     "When 

a  corporation,  company  or  individual  has  an  office  or 
agency  in  any  county  for  the  transaction  of  busine^,  any 
action  growing  out  of  or  connected  with  the  business  of 
that  office  or  agency  may  be  brought  in  the  county  where 
such  office  or  agency  is  located."     It  was  clearly  a  part  of 


348  Zabbon  v.  Cunard  Steamship  Co.    [151  Iowa 

the  defendant's  business  as  a  carrier  to  sell  tiekets  for 
passage  over  its  own  and  connecting  lines.  It  establishes 
agencies  in  the  several  cities  of  the  country  for  the  pur- 
pose of  securing  business  for  its  line  of  steamships,  and 
the  sale  of  its  tickets  is,  in  our  judgment,  as  much  a  part 
of  its  business  as  tlie  actual  carriage  of  passengers  thus 
obtained.  Its  appointment  of  an  agent  in  Oedar  Rapids 
established  an  agency  there  for  the  transaction  of  business, 
within  the  meaning  of  the  statute.  Milligan  v.  Davis,  49 
Iowa,  126. 

Furthermore,  the  defendant  accepted  the  benefits  of 
the  sale  made  by  Doctor,  and  thereby  ratified  the  transac- 
tion, and  should  be  charged  with  its  burdens.     Milligan 

V.  Davis,  supra.  Section  3541  of  the  Code 
also  provides  that  an  appearance,  special  or 
otherwise,  avoids  the  necessity  of  further  notice.  See,  also, 
Moffitt  V.  Chronicle  Co.,  107  Iowa,  407.  The  court  clearly 
had  jurisdiction  of  the  subject  matter,  and,  by  acquiring 
jurisdiction  of  the  person  of  the  defendant  in  an  authorised 
manner,  its  jurisdiction  was  complete. 

As  we  have  already  said,  the  plaintiff  did  not  notify 
the  defendant's  agents  in  Libau  of  her  intention  to  em- 
bark until  she  arrived  in  Libau,  and  because  of  this  failure 
caeeiace  of       ^^  ^^^  P*'^  ^^^  defendant  says  that  she  had 
neSfgSfc?:*       ^^  causc  of  actiou.     A  sufficient  answer  to 
defcnaes.  ^j^j^  contention  is  that,  if  it  be  conceded  that 

the  slip  sent  to  the  plaintiff  contained  such  a  require- 
ment, which  is  in  dispute,  it  appears  that  such  notice  was 
required  for  the  purpose  only  of  reserving  a  berth  for  the 
passenger,  and  no  complaint  on  that  score  is  made.  Nor 
was  the  question  of  a  berth  involved  in  defendant's  refusal 
to  sooner  accept  the  plaintiff  as  a  passenger.  Moreover, 
there  was  nothing  on  the  slip,  even  if  it  was  as  the  de- 
fendant contends,  to  call  the  plaintiff's  attention  to  the 
fact  that  the  fourteen  days'  notice  was  for  any  other  pur- 
pose than  to  secure  a  berth. 
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The  appellant  further  says  that  the  action  was  based 
solely  on  a  breach  of  contract,  and  that  there  was  error 
in  submitting  any  question  of  the  defendant's  negli- 
4.  Sami-  tort  gence.  The  plaintifPs  petition  clearly  al- 
"^^  leged    negligence    on    the    part    of    the    de- 

fendant in  failing  to  forward  the  ticket  until  five  months 
after  its  purchase.  So  far,  then,  as  the  pleading  is  con- 
cerned, there  can  be  no  question  but.  what  the  cause  of 
action  was  based  on  a  tort.  That  a  violation  of '  a  con- 
tract may  create  a  cause  of  action  for  a  tort  is  well  settled 
generally.  Owen  Brothers  v.  Railway  Co.,  139  Iowa,  538, 
and  cases  cited  therein;  Mentzer  v.  Telegraph  Co.,  93 
Iowa,  752. 

The  only  serious  question  is  whether  the  instant  case 
falls  within  the  rule  thus  established.  We  think  it  does. 
The  defendant  was  a  common  carrier,  and,  as  a  part  of  its 
business  as  such,  it  undertook,  not  only  to  sell  tickets  in 
this  country  for  carriage  from  European  points  to  the 
place  of  sale,  but  to  forward  such  tickets  to  its  agents  at 
the  port  of  embarkation.  That  was  a  part  of  its  business 
as  a  carrier  of  passengers.  One  of  the  conditions  of  the 
sale  was  that  the  ticket  should  be  so  forwarded,  and  we 
are  unable  to  find  any  sound  reason  for  saying  that  the 
transaction  should  be  so  divided  as  to  exempt  the  defend- 
ant from  a  charge  of  negligence  in  failing  to  send  forward 
a  ticket  that  has  already  been  paid  for.  We  think  the 
rule  of  the  cases  cited  is  applicable  here,  and  that  an  ac- 
tion for  tort  may  be  sustained.  It  was  the  defendant's 
duty  to  accept  plaintiff  as  a  passenger  upon  her  compli- 
ance with  its  rules,  and  a  failure  to  do  so  would  create 
liability.  When  she  bought  and  paid  for  a  ticket,  with 
an  agreement  as  a  part  of  the  transaction  that  it  would 
be  at  once  forwarded  to  her^  it  was  a  part  of  its  duty  as 
a  public  servant  to  so  forward  it,  and  a  failure  to  do  so 
was  negligence. 

The  question  of  the  plaintiff's  contributory  negligence 
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in  not  notifying  the  defendant's  agent  of  her  intention  to 
embark,  before  she  arrived  at  Libau  and  presented  herself 
to  said  agent,  was  submitted  to  the  jury  under  an  instruc- 
tion to  the  effect  that,  if  she  did  not  so  notify  the  agents, 
and,  further,  that  had  she  given  said  notice  to  them,  they 
would  have  informed  her,  prior  to  her  departure  from  her 
home,  that  her  ticket  had  not  arrived,  she  could  not  recover 
for  anything  more  than  her  loss  of  time,  caused  by  the 
delay  in  forwarding  the  ticket  to  Libau.  The  plaintiff  al- 
leged, and  the  evidence  sustained  the  allegation,  that  when 
she  arrived  in  Libau  she  had  only ,  sufficient  funds  to  pay 
for  her  food  during  her  trip  to  Cedar  Rapids,  and  was 
without  money  with  which  to  buy  another  ticket  to  Libau, 
or  with  which  to  return  to  her  home,  and  that  she  so  told 
the  defendant's  agents.  She  testified  that  when  the  agents 
refused  to  send  her  on  a  ship  that  sailed  soon  after  she 
arrived  in  Libau  she  "felt  very,  very  bad  when  the  rest 
started  away  on  the  ship,"  and  she  "could  not  go,  and 
was  left  sitting  there;"  and,  further,  "I  was  very  shame- 
ful; I  felt  as  though  the  world  had  come  to  an  end;  as 
though  all  the  world  had  fell  on  me."  To  sustain  herself 
while  waiting  for  her  ticket,  the  plaintiff  was  obliged  to 
and  did  secure  employment  where  she  paid  for  her  lodg- 
ing with  her  work,  and,  as  we  understand  the  record,  she 
bought  her  meals;  but  she  claims  that  she  was  overworked, 
and  that  she  was  financially  unable  to  buy  sufficient  food, 
and  that  in  consequence  thereof  her  health  became  greatly 
impaired. 

The  court  instructed  that  the  plaintiff  might  recover 
for  the  mental  pain  and  suffering  caused  by  the  defend- 
ant's negligence  in  neglecting  to  forward  the  ticket.     We 

are  of  the  opinion  that  this  is  not  a  case 
**  aies'ineSai      whcrc  rccovcry  may  be  had  for  mental  suf- 
fering, disconnected  from  physical  impact  or 
injury.      The   mental   suffering  here   alleged  is  that  occa- 
sioned by  the  refusal  of  the  defendant,  through  its  agents, 
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to  accept  the  plaintiff  as  a  passenger,  and  to  permit  her 
to  sail,  without  the  usual  ticket  necessary  for  the  passage. 
The  case  is  somewhat  analogous  to  one  where  the  passenger 
is  ejected  from  a  train  on  which  he  has  taken  passage;  but 
the  analogy  is  not,  in  our  judgment,  complete.  In  this 
case  there  had  been  no  acceptance  of  the  plaintiff  as  a 
passenger,  nor  had  the  journey  been  commenced,  so  far 
as  the  defendant  was  concerned.  The  defendant  exercised 
no  such  acts  of  authority  over  the  plaintiff  as  would  be 
necessary  in  an  ejectment  case.  There  was  no  affirmative 
act  on  the  part  of  the  defendant  that  could  cause  feelings 
of  humiliation  and  disgrace.  All  that  the  defendant  did 
was  to  refuse  to  permit  the  plaintiff  to  embark,  and  such 
refusal  involved  no  physical  restraint.  The  agents  told 
the  plaintiff  that  she  could  not  embark  until  her  ticket  ar- 
rived, and  she  accepted  the  situation  and  did  not  attempt 
to  board  the  ship.  So  there  is  no  question  of  actual  phys- 
ical restraint,  nor  of  actual  ejectment  in  the  case.  The 
plaintiff  was  undoubtedly  disappointed,  because  she  was 
unable  to  sail  when  she  had  expected  to;  but  disappoint- 
ments are  of  every  day  occurrence,  and  usually,  if  not  in- 
variably, cause  some  degree  of  mental  suffering.  The 
facts  in  this  case  do  not  make  it  an  exception  to  the  usual 
case;  for,  while  the  plaintiff  told  the  agents  that  she  did 
not  have  with  her  sufficient  funds  to  buy  another  ticket 
or  to  return  to  her  home  in  the  interior,  there  is  no  evi- 
dence tending  even  to  show  that  the  agents  knew  anything 
about  her  circumstances  generally,  or  knew  that  she  could 
not  readily  procure  all  the  funds  she  needed.  As  a  matter 
of  fact,  her  mother  did  send  her  money  twice  while  she 
was  waiting  in  Libau.  The*  amount  was  not  large,  but  it 
was  enough  to  take  her  back  to  her  home,  had  she  seen  fit 
lo  return.  To  hold  the  defendant  liable  for  mental  suffer- 
ing in  this  case  would  require  us  to  go  a  step  farther  than 
any  of  our  previous  decisions  have  gone,  and  place  us  in 
conflict  with  the  great  weight  of  authority. 
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In  the  telegraph  cases,  of  which  MetUzer  v.  Telegraph 
Co.,  93  Iowa,  752,  is  the  leading  one,  the  decisions  are 
based  on  peculiar  relationship  and  the  mental  pain  that 
must  necessarily  follow  in  cases  where  the  party  is  deprived 
of  privileges  growing  out  of  such  relationship.  In  the 
Mentzer  case  there  was  a  failure  to  deliver  a  message,  noti- 
fying the  plaintiff  of  the  death  of  his  mother,  and  it  was 
there  said :  '^The  general  rule  is  •  .  •  that  mental  an- 
guish and  suffering,  resulting  from  mere  negligence,  unaccom- 
panied with  injuries  to  the  person,  can  not  be  made  the 
basis  of  an  action  for  damages.  .  .  .  And  doubtless 
this  is  the  rule  today  in  all  ordinary  actions,  either  ex 
contractu  or  ex  delicto.  •  •  •  Mental  suffering  has 
never  been  considered  as  within  the  contemplation  of  the 
parties  at  the  time  the  contract  is  entered  into,  and  re- 
covery can  not  be  had  therefor.  But  few  contracts  have 
any  direct  relation  to  the  feelings  and  sensibilities  of  the 
parties  entering  into  them,  and  the  pain  growing  out  of 
the  ordinary  breach  of  contracts  relating  to  property  is 
entirely  different  from  that  suffered  from  a  death  mes- 
sage.'' In  Shepard  v.  Railway  Co.,  77  Iowa,  64,  and  in 
Curtis  V.  Railway  Co.,  87  Iowa,  622,  the  plaintiffs  were 
forcibly  ejected  from  trains.  McKinley  v.  Railway  Co., 
44  Iowa,  814,  was  an  assault  case.  Parkhurst  v.  Modeller, 
57  Iowa,  474,  was  a  case  growing  out  of  a  malicious 
prosecution  of  a  criminal  charge.  In  that  case  the  char- 
acter as  well  as  the  feelings,  of  the  plaintiff  was  involved. 
In  Watson  v.  Dilis,  116  Iowa,  249,  the  defendant  entered 
the  plaintiff's  home  surreptitiously  in  the  night,  and  was 
a  wanton  trespasser.  In  Texas,  where  the  court  has  uni- 
formly allowed  a  recovery  for  mental  suffering  in  telegraph 
cases  involving  sickness  or  death,  it  was  held  that  no.  re- 
covery for  mental  suffering  could  be  allowed  for  a  failure 
to  deliver  money  by  telegraph.  De  Voegler  v.  Telegraph 
Co.,  10  Tex.  Civ.  App.  229  (30  S.  W.  1107).  In  Lee  v. 
City  of  Burlington,  113  Iowa,  366,  recovery  of  the  value 
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of  a  horse  killed  by  fright  was  sough t,  and  we  said: 
"As  a  general  rule,  no  recovery  may  be  had  for  injuries 
resulting  from  fright  caused  by  the  negligence  of  another, 
where  no  immediate  personal  injury  is  received.  This  is 
the  settled  rule  as  to  human  beings."  See,  also,  Braun  v. 
Craven,  1Y5  HI.  401  (51  N.  E.  657,  42  L.  R.  A.  199), 
and  cases  reviewed  therein. 

The  appellant  complains  of  two  or  three  rulings  in 
the  introduction  of  evidence  and  of  instruction;  but,  as  the 
same  questions  are  not  likely  to  arise  on  a  retrial,  we 
need  not  further  notice  them. 

For  the  reason  pointed  out,  the  judgment  is  reversed. 


A.  A.  Moore,  Appellee,  v.  The  Chicaqo,  Rock  Islaitd  & 
Pacific  Railway  Company,  Appellant. 

Railroads:    carriage  of  live  stock:  due  care:  burden  of  proof:  evi- 

1  DENCE.  A  railway  company  upon  receiving  for  transportation  live 
stock  then  in  good  condition  has  the  burden  of  showing  that  its 
failure  to  deliver  the  same  in  that  condition  was  due  to  inevitable 
accident,  or  other  defects  inhering  in  the  stock  itself,  and  not 
from  a  want  of  due  care  on  its  part.  In  this  action  for  the  loss 
of  sheep  while  in  transit  the  evidence  is  held  to  justify  a  finding 
that  the  railway  company  failed  to  exercise  due  care. 

Same:    contributory  negligence.    The  overloading  of  a  car  of  stock 

2  for  transportation  will  not  relieve  the  carrier  from  liability  for 
its  failure  to  unload  the  same  within  a  reasonable  length  of  time 
for  feed  and  rest. 

Same:     exclusion  of  evidence:    prejudice.     Where  it  was  shown 

3  that  a  carload  of  stock  arrived  at  a  feeding  station  before  dark, 
a  fact  of  which  the  court  will  take  judicial  notice  where  the  time 
of  arrival  is  shown,  and  that  no  attempt  was  made  to  unload  the 
car  until  one  o'clock  in  the  morning,  a  refusal  to  receive  evidence 
of  the  difficulty  of  unloading  stock  in  the  night-time  was  not 
prejudicial. 

Same:     evidence:    conclusion.     The  statement  of  a  yardmaster  in 

4  charge  of  cars  and  the  making  up  of  trains,  that  he  thought  a 

Vol.  151  Ia.— 23. 
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double  decked  car  would  hold  about  two  hundred  sheep  was  not 
objectionable  as  a  conclusion. 

Expert  evidence:    weight:  instruction.    There  may  be  cases  where 

5  issues  turn  solely  upon  scientific  or  technical  questions  concerning 
which  ordinary  persons  have  no  adequate  conception,  and  where 
the  testimony  upon  such  an  issue  is  wholly  of  an  expert  character 
and  without  dispute  the  jury  may  be  bound  thereby;  but  usually 
expert  evidence  like  that  of  any  other  witness  is  to  be  considered 
and  accorded  such  weight  as  the  jury  may  think  it  entitled  to 
under  all  the  developed  facts  and  circumstances  and  the  common 
knowledge  and  experience  of  mankind. 

New  trial:    argument  of  counsel.    Counsel  in  argument  to  the  jury 

6  may  properly  draw  conclusions  from  the  testimony  and  give  them 
to  the  jury,  even  though  his  logic  may  be  at  fault  or  the  opinions 
expressed  by  him  unjust;  and  so  long  as  he  confines  himself  to 
the  record  and  does  not  abuse  his  right  by  appealing  to  passion 
and  prejudice  the  court  will  not  interfere. 

Trial:    continuance:  taxation  of  costs.    The  court  can  tax  against 

7  a  party  to  whom  a  continuance  of  the  cause  is  granted  only  such 
costs  as  are  taxable  under  the  statute. 

Appeal  from  FrarMin  District  Court. — ^Hon.  R.  M. 

Weight,   Judge. 

Tbiday,  May  12,  1911. 

Action  to  recover  damages  for  the  alleged  loss  of 
plaintiff's  sheep  while  in  the  possession  of  the  defendant 
as  a  common  carrier.  Verdict  and  judgment  for  plaintiff 
and  defendant  appeals.     Modified  and  affirmed. 

Carroll  Wright,  J.  L,  Parrish,  J.  H.  Johnson  and 
C  F.  Johnson,  for  appellant. 

E.  P.  Andrews,  for  appellee. 

Weaver,  J. — On  September  12,  1908,  plaintiff  pur- 
chased three  hundred  and  seven  sheep  from  Hill  &  Son, 
a  firm  of  dealers  or  commission  men  at  South  Omaha,  Xeb., 
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for  shipment  to  his  farm  or  place  of  business  at  Elkton, 
S.  D.  When  the  purchase  was  made  the  sheep  were  taken 
from  the  pens  of  the  seller  and  turned  over  to  the  stock- 
yards company,  through  which  such  shipments  are  made 
from  South  Omaha,  the  consignment  being  made  by  Hill 
&  Son,  to  be  shipped  over  the  defendant  road  to  Elkton. 
The  delivery  to -the  stockyards  company  was  made  about  4 
o^clock  p.  m.  of  September  12.  They  were  not  loaded 
upon  the  car  until  10:40  o'clock  a.  m.  of  September  14, 
having  meanwhile  been  ^Mipped"  in  obedience  to  some  reg^ 
ulation  imposed  by  federal  law  upon  such  shipments.  The 
car  was  hauled  from  Omaha  east  to  Valley  Junction,  Iowa ; 
thence  north  to  Sibley,  Iowa,  where  the  sheep  were  trans- 
ferred to  another  car,  which  was  hauled  westward  to  Elk- 
ton,  S.  D.,  arriving  there  at  5:50  o'clock  p.  m.  of  Sep- 
tember 17,  1908.  Many  of  the  sheep  died  en  route,  and 
but  eighty-five  were  delivered  alive  to  plaintiff.  Alleging 
facts  as  aforesaid,  the  plaintiff  sues  to  recover  damages. 
Thcf  defendant's  answer  is  in  substance  a  general  denial 
of  all  the  allegations  of  the  petition.  The  plaintiff's  evi- 
dence was  to  the  effect  that  the  sheep,  if  safely  delivered 
at  Elkton,  would  have  been  worth  $3.50  per  head  at  that 
place.     The  verdict  in  his  favor  was  for  $256.65. 

I.  While  many  exceptions  are  presented  and  argued, 
the  one  most  prominently  asserted  goes  to  the  sufficiency 
of  the  evidence  to  sustain  the  verdict,  and  to  that  we  give 

first  attention.     Plaintiff's  testimony  tended 
carriage  of        to  show  a  delivery  of  the  sheep  m  good  con- 

live  stock:  • 

due  care:  ditiou.    He  coucedcd,  as  a  witness,  that  they 

burden  of  . 

groi^  evi-  ^ere  thin  in  flesh,  having  been  recently  sep- 
arated from  their  lambs,  but  says  ''they 
were  a  good,  ordinary,  healthy  bunch  of  ewes."  In  this  he 
is  corroborated  by  other  witness.  Assuming,  therefore,  that 
the  jury  would  be  justified  in  believing  this  testimony,  the 
burden  was  upon  the  defendant  as  a  common  carrier  to 
show  by  a  preponderance  of  the  evidence  that  its  failure 
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to  deliver  the  sheep  safely  at  Elkton  was  due  to  some  in- 
evitable accident;  or  disease,  weakness,  or  other  defect  in- 
hering or  existing  in  them,  and  not  chargeable  to  any 
want  of  due  care  on  its  part.  McCoy  v.  Railroad  Co.,  44 
Iowa,  424;  Kinnick  v.  Railroad  Co.,  69  Iowa,  665 
Swiney  v.  Express  Co.,  144  Iowa,  342;  Railroad  Co.  v 
Williams,  61  Neb.  608  (85  N.  W.  832,  55  L.  R.  A.  289) 
Railroad  Co.  v.  Fox,  113  111.  App.  180;  Railroad  Co.  v 
Woodard,  164  Ind.  360  (72  N.  E.  558,  73  N.  E.  810) 
Cooper  V.  Railroad  Co.,  110  Ga.  659  (36  S.  E.  240) 
Express  v.  Ashford,  126  Ala.  591   (28  South.  732). 

The  question  before  us  on  this  branch  of  the  case  is 
therefore  whether  the  defense  upon  which  appellant  relies 
has  been  so  clearly  and  satisfactorily  established  as  to 
leave  no  room  for  a  different  conclusion  upon  the  part  of 
intelligent,  fair-minded  jurors.  Such  is  not  our  conclu- 
sion from  the  record.  It  is  true  that  plaintiff's  claim 
that  the  sheep  were  in  reasonably  good  condition  when  de- 
livered is  vigorously  contested  by  the  defendant,  anS  it 
offers  a  strong  array  of  evidence  tending  to  show  that  the 
animals  were  the  culled  remnant  of  a  larger  flock  from 
which  the  more  valuable  portion  had  been  before  selected 
and  sold;  that  from  four  to  six  died  in  the  yard  before 
the  car  was  loaded;  that  on  arrival  at  Valley  Junction 
more  were  found  dead;  that  a  disease  of  some  kind  seemed 
to  develop  among  them;  that  others  were  found  dead  on 
arrival  at  Sibley,  and  still  others  died  between  Sibley  and 
Elkton.  It  would  appear  from  the  record  that  this  show- 
ing did  convince  the  jury  that  the  loss  of  a  portion  of  the 
sheep  was  chargeable  to  causes  for  which  a  carrier  is  not 
held  responsible,  for  the  testimony  is  without  substantial 
dispute  that  had  the  sheep  been  delivered  at  Elkton  in 
good  order,  they  would  have  been  worth  $3.50  per  head. 
According  to  his  showing,  plaintiff  lost  two  hundred  and 
twenty-two  sheep,  and  defendant's  showing  makes  the  num- 
ber two  hundred  and  sixteen,  but  the  verdict  returned  of 
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$256.65  indicates  that  the  jury  found  the  defendant's  lia- 
bility did  not  extend  to  the  entire  loss. 

As  to  the  circumstances  attending  the  transportation 
and  care  of  the  shipment,  it  is  shown  that  the  train  \in 
which  the  sheep  were  hauled  to  Valley  Junction,  where 
they  were  to  be  unloaded,  fed,  and  watered,  arrived  there 
about  7  o'clock  p.  m.  of  September  14,  but  they  were  per- 
mitted to  remain  in  the  car  all  night.  The  sheep  were 
all  in  one  double-decked  car,  and  the  weather  quite  warm. 
When  unloaded  in  the  morning,  twenty  were  found  dead, 
and  others  showed  signs  of  weakness.  They  remained  in 
the  yard  until  evening,  when  they  were  reloaded,  and  at 
4:10  o'clock  a.  m.  next  day  were  started  on  the  journey 
to  Sibley,  the  next  feeding  point,  where  they  arrived  at 
5:30  o'clock  p.  m.  While  in  the  yard  at  Valley  Junction, 
several  witnesses  say  the  sheep,  or  many  of  them,  ap- 
peared to  be  suffering  from  dysentery  or  other  disease  of 
the  bowels,  and  several  died  there.  At  Sibley  many  others 
were  found  dead.  The  remnant  was  unloaded,  fed,  and 
transferred  to  another  car.  The  trip  thence  to  Elkton  was 
accomplished  in  about  four  hours.  It  is  the  claim  of 
plaintiff  that  the  defendant  was  negligent  in  keeping  the 
crowded  car,  without  unloading,  on  its  tracks  at  Valley 
Junction  an  unreasonable  length  of  time,  and  that  the  jury 
may  well  have  believed  that  the  disease,  if  any,  of  which 
the  sheep  died  was  developed  by  this  treatment,  or  if  the 
sheep  were  in  any  manner  affected  by  the  disease  when 
shipped  that  such  treatment  operated  to  aggravate  its 
effect,  and  the  mortality  resulting  therefrom.  We  are  un- 
able to  say  that  this  is  not  an  allowable  inference  from  the 
facts  shown. 

If  the  car  was  overloaded  or  overcrowded,  and  plain- 
tiff be  held  to  have  no  cause  of  action  on  that  account, 
by  reason  of  contributory  negligence  in  respect  thereto,  it 
would  not  relieve  the  defendant  from  liability  for  its 
negligence,  if  any,  in  keeping  the  car,  without  unloading, 
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an   unreasonable   length   of  time   at  the   feeding  station. 

Other  circumstances  are  relied  upon  by  plain- 
tributory  neg-     tiff  in  rcbuttal  of  the  claim  that  the  defense 

Ixgence. 

has  been  established  as  a  matter  of  law,  but 
we  will  not  prolong  the  opinion  to  discuss  them  in  detail. 
It  is  enough  to  say  that,  in  view  of  the  entire  case  as 
disclosed  by  the  record,  the  trial  court  did  not  err  in 
denying  the  motion  for  a  directed  verdict. 

II.     Complaint  is  made  that  the  court  ruled  out  evi- 
dence as  to  the  difficulty  of  unloading  sheep  in  the  night- 
3.  Samk:  cxdu.      time.      While    there    may   be    circumstances 
SSTw/preju-     under  which  the  evidence  offered  would  be 
^^^  material  and  competent,  we  are  of  the  opin- 

ion there  was  no  error  in  the  ruling. 

The  train  arrived  at  Valley  Junction  at  7  o^clock  p. 
m.  on  September  14,  a  time  of  the  year  when  we  will 
take  judicial  notice  that  the  darkness  of  night  had  scarcely 
set  in.  Instead  of  promptly  placing  the  car  in  position 
for  unloading,  it  was  not  moved  to  the  sheep  pens  until  1 
o'clock  in  the  morning,  and  it  was  not  until  the  car  was 
so  placed  that  any  attempt  was  made  to  unload  it,  and 
the  alleged  diflSculty  encountered.  There  was  no  prejudice 
to  the  defendant  in  rejecting  the  evidence. 

It  appears,  moreover,  that  while  testimony  of  this 
nature  by  some  witnesses  was  ruled  out  defendant  suc- 
ceeded in  getting  it  before  the  jury  in  evidence  given  by 
other  witnesses. 

Defendant's  yardmaster,  Heggenberger,  having  testi- 
fied to  the  arrival  of  the  sheep  at  Valley  Junction  and 
their  condition,  and  that  he  had  charge  of  the  hauling  of 

cars  and  the  making  up  of  trains,  was  asked 
**  dcnce:*con-       how  many  sheep  a  double-decked  car  would 

ordinarily  hold,  and,  having  answered  it 
would  depend  upon  the  size  of  the  sheep,  was  permitted 
to  say  that  he  had  never  loaded  sheep,  but  thought  ^^about 
two  hundred,   or   about  that."     This  was  objected  to  on 


i 
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the  sole  ground  that  the  witness  had  not  shown  himself 
competent  to  answer,  and  that  the  testimony  called  for  was 
a  mere  matter  of  opinion  or  conclusion.  Counsel  now 
argue  their  exception  to  this  evidence  on  the  theory  that 
it  was  not  proper  cross-examination.  No  such  objection 
was  raised  below,  and  we  think  the  testimony  was  not 
fairly  open  to  the  objection  which  was  in  fact  made. 

III.     Two  witnesses,  veterinary  surgeons,  testified  on 
behalf  of  the  defendant  that  they  were  called  to  the  Valley 
Junction  yards  on  September  15,  1908,  to  examine  a  lot  of 
5.  Expert  rvi-       shcep.      They   described    the    appearance   of 
weight:  in-        *^®   ^ick   auimals   and   the   symptoms   mani- 
•tructton.  fested  and  the  conditions  of  the  internal  or- 

gans of  some  of  the  carcasses,  and  gave  it  as  their  opinion 
that  the  sheep  were  suffering  from  "gastral  enteritis,"  or 
"acute  congestion  or  hyperemia,"  affecting  the  functions 
of  the  bowels,  bladder,  and  kidneys.  The  disease,  they 
say,  is  not  contagious,  and  is  "probably"  produced  by  a 
change  of  diet. 

Bearing  upon  the  weight  to  be  given  expert  evidence, 
the  court  instructed  the  jury  as  follows:  "(10^^)  Testi- 
mony has  been  given  by  certain  witnesses  who,  in  law,  are 
termed  experts,  and  in  this  connection  I  would  suggest 
to  you  that  while  in  cases  such  as  the  one  being  tried,  the 
law  receives  the  evidence  of  men,  expert  in  certain  lines, 
as  to  their  opinions  derived  from  their  knowledge  of  par- 
ticular matters,  the  ultimate  weight  which  is  to  be  given  to 
the  testimony  of  expert  witnesses  is  a  question  to  be  deter- 
mined by  the  jury,  and  there  is  no  rule  of  law  which  re- 
quires you  to  surrender  your  own  judgment  to  that  of  any 
person  testifying  as  an  expert  witness,  or  to  give  control- 
ling effect  to  the  opinion  of  scientific  witnesses;  in  other 
words,  the  testimony  of  an  expert,  like  that  of  any  other 
witness,  is  to  be  received  by  you  and  given  such  weight  as 
you  think  it  is  properly  entitled  to;  but  you  are  not  bound 
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or  concluded  by  the  testimony  of  any  witness,  expert  or 
other." 

Upon  this  feature  of  the  record  we  are  asked  to  say 
that,  as  plaintiff  produced  no  witnesses  to  take  issue  with 
the  defendant's  experts,  their  testimony  is  to  be  taken  as 
conclusively  establishing  the  defense,  and  that  there  was 
error  in  giving  the  quoted  instruction.  We  admit,  for  the 
purposes  of  this  case,  that  upon  issues  which  turn  solely 
and  entirely  upon  the  answer  to  some  scientific  or  technical 
question  concerning  which  the  ordinary  or  unskilled  person 
can  have  no  proper  or  adequate  conception,  and  where  the 
testimony  is  wholly  of  an  expert  character  and  without 
dispute,  the  jury  is  bound  by  it,  and  the  court  may  control 
the  verdict.  But  such  cases  are  by  no  means  usual  or 
common,  and  in  all  ordinary  cases  the  rule  laid  down  in 
the  instruction  criticised  is  sound.  Morrow  v.  Association, 
125  Iowa,  639;  Amdt  v.  Hosford,  82  Iowa,  502;  Aetna 
Ins.  Co.  V.  Ward,  140  U.  S.  Y6  (11  Sup.  Ct.  720,  35  L. 
Ed.  371);  Railroad  Co.  v.  Whitney,  143  Iowa,  516;  Sal- 
inger V.  Telegraph,  147  Iowa,  484. 

The  jury  does  not  sit  simply  to  register  the  opinion 
of  an  expert  witness,  even  though  it  be  undisputed.  It  is 
its  own  exclusive  function  to  pass  upon  the  fact  put  in 
issue.  The  testimony  of  the  expert  may  not  be  arbitrarily 
rejected,  but,  like  the  evidence  of  every  other  witness,  it 
is  to  be  considered  by  the  jurors,  who  are  to  accord  to  it 
influence,  much  or  little,  according  as  it  appeals  to  their 
intelligent  and  impartial  minds,  in  view  of  all  the  facts 
and  circumstances  developed  upon  the  trial  and  the  common 
knowledge  and  experience  of  mankind.  Nor  is  the  in- 
struction subject  to  criticism  as  tending  to  belittle  expert 
evidence.  On  the  contrary,  the  only  effect  is  to  prevent 
the  undue  exaltation  of  such  evidence,  and  to  place  the 
expert  witness  on  equal  footing  with  all  other  witnesses, 
whose  testimony  must  be  subjected  to  the  final  test  of  the 
judgment  of  the  jury. 
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IV.  Error  is  assigned  upon  the  alleged  misconduct 
of  appellee's  counsel  in  his  argument  to  the  jury.  We 
find  no  error  in  this  respect.     Counsel  has  the  right  to 

draw    conclusions    from    the    testimony    and 

6m  Nkw  trial* 

argument  of      give  them  to  the  jury,  even  though  his  logic 

may  he  at  fault,  or  the  opinions  expressed 
hy  him  be  unjust.  So  long  as  he  does  not  go  outside  of 
the  recotd  in  a  manner  from  which  we  may  fairly  infer 
prejudice  to  the  other  party,  and  does  not  abuse  his  privi- 
lege by  appealing  to  prejudice  and  passion,  rather  than  to 
reason,  the  field  is  his  own,  and  the  court  should  not  in- 
terfere. We  find  nothing  in  the  argument  here  objected 
to  which  seems  to  be  obnoxious  to  this  rule  or  to  call  for 
the  drastic  remedy  of  ordering  a  new  trial. 

V.  At  the  term  at  which  this  action  was  first  tried, 
plaintiff  came  from  a  distant  state,  and  procured  the  at- 
tendance of  his  counsel  and  witnesses  ready  for  trial.     De- 
fendant appeared  and  moved  for  a  continu- 

7.  Trial:  con-  .  t       />      -  ^  -  • 

tinuance:  ux-    aucc  ou  the  grouud  of  sickncss  occurring  m 

ation  of  coats.  ,  , 

the  family  of  one  of  its  counsel,  upon  whom 
it  had  relied  to  conduct  the  litigation.  The  court  granted 
the  motion  and  taxed  defendant  the  sum  of  $57.80  to 
cover  costs  and  expenses  incurred  by  plaintiff  in  attending 
with  his  witnesses  upon  this  term.  Later  the  amount  was 
reduced  by  eliminating  an  item  of  $3.  Error  is  as- 
signed upon  the  refusal  of  the  court  to  retax  the  entire 
amount.  This  question  was  before  us  in  the  recent  case 
of  Keller  v.  Harrison,  151  Iowa,  320,  where  it  was  held 
erroneous  to  impose  other  conditions,  upon  the  granting  of 
a  motion  for  continuance,  than  the  payment  of  taxable 
costs.  For  reasons  indicated  in  my  dissent  from  that  rul- 
ing, I  incline  to  the  view  that  power  to  require  the  pay- 
ment of  expenses,  rendered  useless  by  a  continuance  asked 
for  on  the  very  eve  of  trial,  as  a  condition  of  granting  such 
request,  is  not  only  inherent  in  the  court  and  one  sanc- 
tioned by  universal  practice,  but  is  quite  essential  to  the 
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due  administration  of  justice.  However,  as  the  majority 
of  the  court  sees  no  sufficient  reason  for  departing  from  the 
precedent  thus  established,  it  must  here  be  followed,  and 
the  objection  to  the  taxation  against  defendant  of  expenses 
other  than  taxable  costs  will  be  sustained  accordingly. 

There  being  no  reversible  error  involving  the  merits 
of  the  case,  the  judgment  below  (modified  as  herein  di* 
rected  in  the  matter  of  taxation  of  costs)  must  be  affirmed 
at  the  cost  of  the  appellant.     Affirmed. 


'N.  P.  JoKES^  Administrator  of  the  Estate  of  Sabah  A. 
JSTicHOLAs^  Deceased,  Plaintiff  and  Appellee ;  Dei*!^  J. 
Nicholas,  Intervener,  Appellee,  v.  W.  H.  N1GH01.A8. 
Alice  Nipholas  and  Peudsnob  Al.  Nicholas^  De- 
fendants and  Appellants. 

Gifts:       POSTPONEMENT    OF    ENJOYMENT:     TRUSTS:     ESTABUSHMENT    OP 

SAME.  A  gift,  although  delivered  to  a  third  person  as  agent  or 
trustee  for  the  use  of  the  donee  under  circumstances  indicating 
that  the  donor  relinquished  all  control  over  the  property  and  in- 
tended to  vest  title  in  the  donee,  is  as  effective  as  actual  delivery 
to  the  donee;  and  the  fact  that  it  is  not  to  be  delivered  to  the 
donee  until  after  the  death  of  the  donor  does  not  affect  its  validity. 
In  this  action  the  donor  deposited  money  in  bank  taking  a  certifi- 
cate of  deposit  payable  to  herself  and  in  the  event  of  her  death 
to  the  intervener  in  the  action  for  intervener's  own  use,  the 
interest  thereon,  however,  being  payable  to  the  donor  during  her 
life.  Held,  that  a  valid  gift  of  the  principal  sum  was  thereby 
created  of  which  the  donee  could  not  be  divested;  and  the  trust 
character  of  the  fund  having  been  established  the  beneficiary  was 
entitled  to  follow  the  same  into  whatsoever  property  it  may  have 
been  invested,  and  to  have  a  lien  established  thereon  for  the 
amount. 

Appeal  from  Polk  District  Court. — ^Hon.  Jamss  Al.  Howb, 

Judge. 

Thuesday,  March  9,  19H, 
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Action  by  the  administrator  of  the  estate  of  Sarah 
A.  l^ieholasy  deceased,  to  recover  a  sum  of  money  claimed 
to  be  due  the  estate  from  defendants,  W.  H.,  Alice,  and 
Prudence  A,  Nicholas.  Delia  J.  Nicholas  filed  a  petition 
of  intervention,  asking  judgment  against  the  defendants 
for  the  sum  of  $1,000,  claiming  that  this  amount  in  the 
hands  of  W.  H.  Nicholas  was  of  money  held  by  Sarah  A. 
Nicholas  in  trust  for  her,  intervener,  and  that  the  de- 
ceased  had  no  authority  to  make  a  gift  of  that  amount  to 
W.  H.  Nicholas.  She  claimed  adversely  to  plaintiff  as  to 
this  $1,000.  Defendants  denied  the  existence  of  any 
trust  in  favor  of  intervener  and  claimed  ownership  of  the 
$1,000  because  of  a  gift  to  them  by  Sarah  A.  Nicholas 
during  her  lifetime.  On  these  issues  and  upon  an  agreed 
statement  of  facts  the  case  was  tried  to  the  court,  resulting 
in  a  decree  for  intervener  for  the  $1,000.  Finding  also 
that  this  money  was  invested  by  directions  of  the  deceased 
in  a  lot  the  title  to  which  was  in  defendant,  Prudence  A. 
Nicholas,  the  trial  court  established  a  trust  in  said  lot  to 
the  amount  of  the  $1,000,  rendered  a  judgment  against 
each  and  all  of  the  defendants,  and  decreed  the  judgment 
to  be  a  special  lien  upon  the  lot.    Defendants  alone  appeal. 

Read  &  Read,  for  appellants. 

F.  T.  Van  lAew,  for  appellee. 

Deemeb^  J. — ^As  the  action  was  tried  upon  an  agreed 
statement  of  facts,  we  hereby  copy  therefrom  as  follows: 

For  the  purpose  of  determining  the  issues  on  the  in- 
tervention of  Delia  J.  Nicholas,  it  is  agreed  and  stipulated, 
in  open  court,  by  and  between  all  the  parties  hereto,  that 
Sarali  Ann  Nicholas,  formerly  of  Des  Moines,  Iowa,  and 
now  deceased,  had  deposited  in  various  banks,  prior  to 
1908,  $1,000  for  each  of  her  three  sons  then  living,  and 


864  Jones  v.  Nicholas.  [151  Iowa 

$1,000  for  Delia  J.  Nicholas,  her  daughter-in-law,  all  of 
said  money  to  be  held  and  to  be  used  for  the  benefit  of 
said  sons  and  daughter-in-law  respectively,  said  Sarah 
Ann  Nicholas  having  declared,  at  the  time  of  making  said 
deposits,  and  frequently  thereafter,  that  she  wished  said 
deposits  to  vest  in  the  donees  respectively,  payable  at  her 
death,  without  any  reservation  whatsoever,  except  as  to 
the  interest  on  said  moneys.  Said  moneys  were  deposited 
in  banks,  and  certificates  of  deposit  issued  therefor,  except 
as  to  C.  E.  Nicholas,  the  $1,000  payable  to  him  being  in 
bank,  he  holding  the  book  issued  by  a  Davenport,  Iowa, 
bank  for  the  same.  The  remaining  certificates  were  made 
payable  to  Sarah  Ann  Nicholas,  and  in  the  event  of  her 
death  to  Delia  J.  Nicholas,  W.  H.  Nicholas,  and  A.  T. 
Nicholas,  respectively,  the  principal  being  held  or  deposited 
for  the  benefit  of  said  sons  and  daughter-in-law,  payable 
at  the  death  of  said  Sarah  Ann  Nicholas  for  her  own  use. 
It  is  further  agreed  that  on  or  about  the  30th  of  Decem- 
ber, 1906,  W.  H.  Nicholas  was  made  attorney  in  fact  for 
the  said  Sarah  Ann  Nicholas;  that  John  W.  Nicholas,  io 
whom  was  made  payable  one  certificate  for  $1,000,  had 
died;  that  the  said  Sarah  Ann  Nicholas  directed  the  said 
W.  H.  Nicholas  to  change  the  certificate  of  deposit  made 
payable  to  John  W.  Nicholas  into  the  name  of  Sarah  A. 
Nicholas;  that  afterwards  the  said  Sarah  Ann  Nicholas 
directed  the  said  W.  H.  Nicholas  to  cash  the  certificate 
made  payable  to  herself  and  at  her  death  to  Delia  J. 
Nicholas;  that  she  indorsed  the  same  and  directed  him  to 
use  that  money  as  he  saw  fit,  but  preferred  that  he  use  it 
in  the  purchase  of  a  lot  for  Prudence  Nicholas,  her  grand- 
daughter, and  this  without  the  knowledge  or  consent  of 
Delia  J.  Nicholas;  that  at  the  time  she  so  directed  W.  H. 
Nicholas  to  cash  the  said  certificate  she  was  mentally 
sound.  It  is  further  agreed  that  the  certificate  of  deposit 
that  was  made  payable  to  the  said  Delia  J.  Nicholas  wasi 
never  delivered  to  Delia  J.  Nicholas  or  anyone  represent- 
ing her.  It  is  further  agreed  that  the  change  of  the  cer- 
tificate payable  to  John  W.  Nicholas  was  changed  to  Delia 
J.  Nicholas  with  the  knowledge  and  consent  of  all  the 
heirs  of  Sarah  Ann  Nicholas,  all  the  heirs  and  widow  of 
John  W.  Nicholas.  The  above-named  sums  were  originally 
deposited  about  the  last  of  November,  1902. 
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In  its  decree  the  trial  court  made  the  following  find- 
ings of  mixed  law  and  fact: 

First.  That  Delia  J.  Nicholas  obtained  an  imme- 
diate and  vested  interest  in  $1,000  deposited  by  Sarah  A. 
Nicholas  in  the  Des  Moines  National  Bank  and  in  the 
certificate  of  deposit  therefor  to  Sarah  A.  Nicholas  pay- 
able to  ^self  or  in  event  of  her  death  to  Delia  J.  Nicholas.' 

Second.  That  said  funds  were  deposited  in  trust  for 
Delia  J.  Nicholas  without  reserving  the  power  of  revoca- 
tion. 

Third.  That  said  funds  were  so  deposited  to  be  held 
and  used  for  the  benefit  of  Delia  J.  Nicholas,  payable  upon 
the  death  of  Sarah  A.  Nicholas. 

Fourth.  That  the  said  funds  so  deposited  did  not 
pass  as  a  part  of  the  estate  of  Sarah  A.  Nicholas,  now 
deceased. 

Fifth.  That  the  said  Sarah  A.  Nicholas  died  Febru- 
ary 17,   1909. 

Sixth.  That  the  said  trust  funds  were  withdrawn 
from  said  bank  and  invested  in  real  estate  without  the 
knowledge  or  consent  of  Delia  J.  Nicholas. 

Seventh.  That  the  said  real  estate  in  which  said 
trust  funds  were  so  invested  is  described  as  lot  No.  43  in 
the  second  plat  of  Prospect  Park,  now  forming  a  part  of 
the  city  of  Des  Moines,  Iowa. 

Eighth.  That  the  said  lot  43  so  purchased  with  said 
funds  stands  in  the  name  of  Prudence  A.  Nicholas,  and 
that  defendants  and  Prudence  A.  Nicholas  had  full  knowl- 
edge of  the  trust  character  of  said  funds,  and  that  said 
funds  were  to  be  held  and  used  for  the  benefit  of  said 
Delia  J.  Nicholas,  and  were  payable  to  her  upon  the  death 
of   said   Sarah   A.   Nicholas. 

Ninth.  That  the  equities  of  this  case  are  with  the 
intervener,  and  that  the  defendants  are  severally  indebted 
to  said  intervener  on  the  cause  of  action  mentioned  and 
aet  forth  in  intervener's  petition,  in  the  sum  of  $1,000, 
with  interest  at  six  percent  per  annum  from  February  17, 
1909,  being  the  date  of  the  death  of  Sarah  A.  Nicholas. 

Thirf  appeal  presents  nothing  but  questions  of  law; 
there  being  no  dispute  as  to  the  facts  or  in  the  inferences 
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to  be  drawn  therefrom.  Appellants  contend  that  the  rec- 
ord does  not  show  a  trust  in  favor  of  Delia  J.  Nicholas, 
but  that  in  truth  as  well  as  in  law  Sarah  A.  Nicholas  at 
all  times  intended  to  and  did  reserve  all  rights  to  her  money 
and  the  disposition  thereof  during  her  life.  In  any  event, 
it  is  claimed  that  power  of  revocation  was  retained  in  the 
donor^  which  was  exercised  before  her  death,  and  that  if 
there  ever  was  a  trust  intended  it  was  revoked  before  the 
death  of  Sarah  A.  Nicholas. 

Appellee's  position  is  that  a  trust  was  created  in  favor 
of  intervener  by  the  settler,  Sarah  A.  Nicholas;  that  ac- 
ceptance thereof  by  the  beneficiary  will  be  implied;  that 
no  right  of  revocation  was  reserved;  and  that  if  it  had 
been  the  trust  was  completed  by  delivery  and  could  not 
be  revoked  by  the  settler  or  the  trustee.  Again,  she  con- 
tends that,  although  the  original  beneficiary  died  before 
the  depositor,  the  trust  was  not  disturbed  thereby.  Fur^ 
ther  claim  is  made  that  the  trust  funds  having  been  iden- 
tified, they  may  be  followed  into  whatever  property  they 
may  have  been  invested,  and  that  the  trial  court  was  cor- 
rect in  imposing  a  trust  upon  the  real  estate  to  the 
amount  of  the  gift. 

The  primary  and  principal  question  in  this  case  is: 
Was  there,  under  the  facts  disclosed,  a  trust  created  in 
favor  of  intervener?  The  facts  relied  upon  to  create  it 
are:  The  deposit  of  the  $1,000  in  a  bank  by  Sarah  A. 
Nicholas  to  be  held  and  used  for  the  benefit  of  intervener, 
and  declarations  made  at  the  time  of  the  deposit  and  fre* 
quently  thereafter  by  the  donor  that  she  wished  the  deposit 
to  vest  in  the  intervener,  payable  at-  her  (the  donor's) 
death,  without  any  reservation  whatsoever,  save  as  to  the 
interest  on  the  money.  A  certificate  of  deposit  was  issued 
by  the  bank  for  the  amount  of  the  $1,000,  payable  to  Sarah 
A.  Nicholas,  and  in  the  event  of  her  death  to  the  inter- 
vener; the  principal  being  deposited  for  the  benefit  of  in- 
tervener, interest  thereon  being  payable  to  Sarah  A.  Nich- 
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olas  for  her  own  oise,  and  the  principal  payable  to  inter- 
vener at  the  death  of  Sarah  A.  Nicholas.  The  certificate 
of  deposit  was  never  delivered  to  Dell^  J.  Nicholas. 

W.  H.  Nicholas  was  attorney  in  fact  for  Sarah  A. 
Nicholas^  and,  after  the  deposit  of  the  $1,000  was  made, 
Sarah  A.  Nicholas  directed  her  attorney  in  fact  to  cash 
the  certificate  made  payable  to  Delia  J.  Nicholas  and  told 
him  to  use  the  money  as  he  saw  fit,  preferably,  however, 
to  invest  it  in  the  purchase  of  a  lot  for  a  granddaughter. 
All  of  this  was  done  without  the  knowledge  or  consent  of 
intervener.  Intervener  relies  most  strongly  upon  In  re 
Podhajsky,  137  Iowa,  742,  and  the  rules  therein  an- 
nounced in  support  of  all  the  propositions  claimed  by  her, 
and  we  are  constrained  to  hold  that  that  case  does  sustain 
her  position  in  every  particular.  In  addition  to  that  case, 
it  has  been  decided  by  this  court  that  a  trust  in  personal 
property  may  be  established  by  parol  testimony.  Patterson 
V.  Mills,  69  Iowa,  755;  Hemstreet  v.  Wheeler,  100  Iowa, 
290;  In  re  Estate  of  Fisher^  128  Iowa,  18;  Merrit  v. 
Torrance,  129  Iowa,  310.  Further,  it  has  been  held  that 
the  mere  fact  that  a  trust  can  not  be  administered  or  set- 
tled tmtil  after  the  death  of  the  trustee  or  settler  does  not 
in  any  manner  affect  the  validity  of  the  trust.  Lewis  v. 
Cumutt,  130  Iowa,  423. 

In  Tucker  v.  Tucker,  138  Iowa,  844,  we  find  the  fol- 
lowing language,  which  is  quite  applicable  to  the  facts 
disclosed  by  the  record  in  the  instant  case: 

The  rule  is  well  settled  that  delivery  to  a  third  per- 
son as  agent  or  trustee  for  the  use  of  the  donee,  and  under 
such  circumstances  as  indicate  that  the  donor  relinquishes 
all  control  over  the  property  and  intends  to  vest  title  in 
the  donee,  is  quite  as  effectual  as  manual  delivery  directly 
to  him.  See  Furenes  v.  Eide,  109  Iowa,  511 ;  Hogan  v, 
Sullivan,  114  Iowa,  456;  cases  collected  in  20  Cyc.  1198. 
If  the  gift  is  absolute  the  mere  postponement  of  the  enjoy- 
ment until  the  death  of  the  donor  is  not  material,  and  will 
not  defeat  it.     SchoUmier  v.  Schoendelen,  78  Iowa,  426; 
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Hogan  v,  Sullivan,  114  Iowa,  45 6,  and  oases  cited  therein; 
Scrivens  t.  North  Eastern  Savings  Bank,  166  Mass.  255 
(44  N.  E.  251).  In  McNally  v.  McAndrew,  98  Wis.  62 
(73  N.  W.  315),  a  father ' indorsed  an  assignment  on  cer- 
tain notes  and  the  mortgages  securing  them,  and  gave  them 
to  his  son  with  the  understanding  the  donor  was  to  have 
the  interest  on  them  so  long  as  he  lived;  and  subsequently 
the  notes  were  returned  to  him  to  enable  him  to  collect 
the  interest,  and  were  found  among  his  papers  at  his 
death.  The  court  sustained  the  gift,  and  held  the  circum- 
stances not  to  show  a  revocation.  To  the  same  effect,  see 
MaHin  v.  Martin,  170  111.  18  (48  K  E.  694).  In  Cal- 
kins V.  Equitable  Building  &  Loan  Ass'n,  126  Cal.  531 
(59  Pac.  30),  bank  stock  was  assigned  and  delivered  as  a 
gift,  with  the  reservation  of  dividends,  and  the  title  to  the 
stock  was  held  to  have  passed.  Davis  v.  Ney,  125  Mass. 
590  (28  Am.  Kep.  272);  14  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  1044.  The  test  seems  to  be  whether  any  interest 
in  the  property  itself  has  been  retained,  as  distinguished 
from  the  mere  use  or  enjoyment.  It  is  needless  to  add 
that  where  there  has  been  a  completed  gift,  the  mere  fact 
that  naked  possession  has  been  acquired  by  the  donor  for 
the  temporary  purpose  of  enjoying  the  use  only,  as  for  the 
collection  of  interest  on  deposits  in  a  bank  of  the  dividends 
on  stock  therein  as  in  this  case,  without  intent  to  reinvest 
him  with  title,  will  not  disturb  it.  Martin  v,  Martin, 
mpra;  McNally  t?.  McAndrew,  98  Wis.  62  (73  N.  W. 
316).  And,  of  course,  any  act  of  the  donor  after  a  com- 
pleted gift  not  consented  to  or  acquiesced  in  by  the  donee 
will  not  affect  the  title  in  the  latter.  Holmes  v.  McDonald, 
119  Mich.  663  (78  N.  W.  647,  75  Am.  St.  Rep.  430); 
Jacobs  V.  Jolley,  29  Ind.  App.  25   (62  N.  E.  1028). 

In  Schollmier  v.  Schoendelen,  78  Iowa,  426,  we  said: 
"l^'o  right  to  revoke  or  rescind  it  is  shown  to  be  reserved, 
and,  if  it  was  treated  by  the  assignor  as  a  completed 
transaction,  we  think  it  passed  a  present  interest  in  the 
bank  account,  and  is  not  vulnerable  to  the  objection  made 
by  plaintiff." 

The  PodhajsJcy  case,  supra,  is  authority  for  the  prop- 
osition that  an  acceptance  of  a  gift  or  trust  such  as  is 
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shown  in  this  case  will  be  presumed;  and  the  same  rule  is 
announced  in  Be  Estate  of  Richardson,  138  Iowa,  668. 

Again,  the  courts  almost  universally  hold  that  a  trust 
once  perfectly  created  is  irrevocable  even  though  voluntary; 
and  that  subsequent  acts  of  the  settler  or  trustee  can  not 
affect  it.  Tucker  v.  Tucker,  supra;  Willis  v.  Smyth,  91 
K  Y.  297 ;  Keyes  v.  Carleton,  141  Mass.  45  (6  N.  E.  524, 
55  Am.  Kep.  446;  Minor  v.  Rogers,  40  Conn.  512  (16  Am. 
Rep.  69) ;  Farleigh  v.  Cadman,  159  N.  Y.  169  (53  N.  E. 
808). 

The  trust  being  established  in  and  to  the  funds,  the 
beneficiary  may  follow  the  same  into  whatsoever  property 
they  may  be  invested  and  have  a  trust  declared  therein  or 
a  lien  thereon  established  to  the  amount  of  money  so  in- 
vested. This  is  very  fundamental  doctrine  which  needs  no 
fortification  by  authority.  The  case  is  ruled  by  former 
decisions  of  this  court  which  seem  to  cover  every  propo- 
sition argued.  ' 

It  follows  that  the  decree  entered  by  the  trial  court  is 
correct,  and  it  is  affirmed. 


Read  &  Read^  Appellant,  v.  John  W.  Dickinson. 

Marriage  and  divorce:  attorney's  fees.  The  attorney  for  a  wife 
in  an  action  for  separate  maintenance  may  recover  of  the  hus- 
band for  services  rendered  in  her  defense  to  his  cross-action  for 
divorce,  even  though  the  action  is  dismissed  by  the  parties. 

Appeal  from  Polk  District  Court. — Hon.  Hugh  Bbennan, 

Judge. 

Thubsday^  March  9,  1911. 

Suit  to  recover  for  services  as  attorneys  for  the  de- 
VoL.  151  I  A.— 24. 
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fendant's  wife.    A  demurrer  to  the  petition  was  sustained, 
and  the  plaintiff  appeals.     Reversed. 

Betid  &  Read,  for  appellant 

Franhliffi  Brown  and  2).  0.  Baker,  for  appellee. 

Shebwin,  C.  J. — Lena  M.  Dickinson  was  the  wife 
of  the  defendant  herein.  In  November,  1908,  she  em- 
ployed the  plaintiff  firm  to  begin  and  prosecute  an  action 
for  separate  maintenance  on  the  ground  of  cruel  and  in- 
human treatment.  The  plaintiff  firm  prepared  and  filed 
a  petition  for  her,  asking  separate  maintenance  and  se- 
cured an  attachment  which  was  levied  on  the  defendant's 
property.  Soon  thereafter  the  defendant  filed  his  cross- 
petition,  asking  a  divorce  from  his  wife,  Lena  M.  Dick- 
inson, on  the  grounds  of  adultery,  cruel  and  inhuman 
treatment  and  habitual  drunkenness.  The  issues  thus  pre- 
sented were  never  tried;  the  defendant  and  his  wife  joining 
in  a  dismissal  of  the  action.  The  petition  of  the  plaintiff 
herein  alleged  that  the  plaintiff  performed  legal  services 
for  the  wife  which  were  necessary  for  her  protection  and 
the  defense  of  her  good  name  and  reputation  in  '^an 
action  then  pending  in  the  district  court  of  Polk  county, 
Iowa,  wherein  the  said  defendant,  John  W.  Dickinson, 
was  seeking  a  divorce  from  said  Lena  M.  Dickinson,"  on 
charges  of  "adultery,  cruel  and  inhuman  treatment,  drunk- 
enness, and  other  scandalous  things,"  and  that  said  legal 
services  were  furnished  in  good  faith,  and  that  all  of  the 
services  and  expense  for  which  suit  was  brought  were  ren- 
dered and  incurred  in  defense  of  the  grounds  for  divorce 
alleged  by  said  John  W.  Dickinson  in  his  cross-bill  for  a 
divorce.  If  the  allegations  of  the  petition  are  true,  and 
the  demurrer  admits  the  truth  thereof,  there  can  be  no 
question  as  to  the  right  of  the  plaintiff  to  recover  from 
this  defendant.     The  case  made  by  the  petition  is  within 
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the  rule  announced  in  Porter  v.  Briggs,  38  Iowa,  166; 
Clyde  V.  Peavy,  74  Iowa,  47;  Preston  v.  Johnson,  65 
Iowa,  285;  Baker  v.  Oughton,  130  Iowa,  35. 

The  fact  that  the  parties  jointly  dismissed  the  action 
can  make  no  difference  with  the  plaintiff's  right  to  recover. 
The  charges  had  been  made  against  the  wife  and  made 
public.  She  had  the  right  to  defend  against  the  charges 
in  the  cross-action  and  to  employ  counsel  for  that  pur- 
pose, and  whatever  services  were  rendered  her  by  the  plain- 
tiff in  preparing  her  defense  before  the  action  was  dis- 
missed the  defendant  is  liable  for  under  the  rule  of  the 
cases  cited.  The  very  fact  of  the  dismissal  of  the  cross- 
bill is  evidence  of  its  want  of  merit.  The  allegations  of 
the  petition  present  a  case  entirely  different  from  those 
relied  upon  by  the  appellee,  which  are  Sherwin  v.  Maben, 
78  Iowa,  467;  Stockman  v.  Whitmore,  140  Iowa,  378; 
Gordon  &  Belsheim  v.  Brackey,  143  Iowa,  102,  and  sim- 
ilar cases. 

The  demurrer  should  have  been  overruled,  and  the 
judgment  is  therefore  reversed. 


0.  H.  Stephenson^  Administrator  of  the  Estate  of  Mal- 
colm H.  GiLLOTT,  Deceased,  Appellee,  v.  Sheffield 
Bbick  &  Tile  Company,  0.  0.  Oabhabt  and  Frank 
Stewart,  Appellants. 

Master  and  servant:    negligence:  unguarded  machinery:  assump- 

1  TioN  OF  RISK.  Failure  of  the  owner  or  other  person  in  charge 
of  machinery  to  supply  proper  guards  for  the  protection  of  work- 
men as  required  by  statute  is  negligence;  and  an  employee,  al- 
though he  knows  and  appreciates  the  danger  resulting  from  the 
operation  of  machinery  without  such  appliances,  does  not  thereby 
assume  the  risk. 

Same:     instinct  op  self-preservation.    Where  there  were  no  eye- 

2  witnesses  to  an  accident  in  which  an  employee  may  or  may  not 
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have  been  guilty  of  contributory  negligence,  the  natural  instinct 
of  self-preservation  may  be  considered  as  bearing  upon  his  conduct 

Same:     machinery  guards:    statute.     The   statute   requiring  ma- 

3  chinery  to  be  properly  guarded  contemplates  such  a  guard  as  will 
reasonably  accomplish  the  purpose  of  the  statute. 

Same:    instructions.    The  statute  does  not  define  the  kind  of  guards 

4  to  be  placed  around  machinery  but  requires  that  the  same  must 
be  provided  with  proper  guards,  and  this  becomes  a  question  of 
fact  for  the  jury,  unless  it  plainly  appears  as  a  matter  of  law 
that  the  machinery  was  or  was  not  properly  guarded. 

Same:     contributory   negligence:    instinct   of   self-preservation. 

5  Where  the  circumstances  of  an  accident  are  such  that  the  court 
can  not  say  as  a  matter  of  law  that  the  servant  was  guilty  of 
contributory  negligence  in  occupying  the  position  he  did  when 
injured,  the  presumption  that  he  was  in  the  exercise  of  due  care 
for  his  own  safety  may  be  considered  on  the  question  of  negli- 
gence. 

Same:     contributory  negligence.     The  mere   fact  that   a  servant 

6  chooses  the  more  dangerous  of  two  methods  of  doing  a  given 
work  does  not  as  a  matter  of  law  constitute  contributory  negli- 
gence. 

Same:    assumption  of  risk.    Where  an  employee,  as  in  this  case,  had 

7  only  worked  for  a  few  days  about  the  machine  by  which  he  was 
injured,  and  had  not  been  instructed  as  to  the  dangers  incident 
to  its  operation,  it  can  not  be  said  as  a  matter  of  law  that  he 
knew  and  appreciated  the  risk. 

Same:    damages:   instruction.    Where  the  only  material  difference 

8  between  an  instruction  as  to  the  award  of  damages  given  by  the 
court  and  that  requested  was  that  by  the  request  the  jury  was 
required  to  capitalize  the  amount  awarded,  the  requested  instruc- 
tion was  properly  refused. 

Evidence:    Res  gestae:    Statements  of  an  injured  employee  made  im- 

9  mediately  after  the  accident  and  concerning  the  same  are  admis- 
sible as  part  of  the  res  gestae. 

Same:     conclusion.     A  witness  should  not  be  permitted  to  state 

10  whether  the  machine  by  which  an  employee  was  injured  was  prop- 
erly guarded;  as  that  is  a  question  for  the  jury  to  determine. 

Same:    use  of  similar  machines  by  others.    The  fact  that  other 

11  manufacturers  were  using  similar  machines  without  guards  other 
than  those  used  by  defendant  did  not  relieve  the  defendant  from 
liability. 
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Appeal  from  Franklin  District  Court. — ^Hon.  Chas.  E. 

Albbook^  Judge. 

Fbiday,  Mabch  10,  1911. 

Action  at  law  to  recover  damages  for  the  death  of 
Malcohn  H.  Gillott,  due  to  defendants'  failure  to  guard 
a  dangerous  piece  of  inachinery  upon  which  there  were 
exposed  set  screws  revolving  with  a  heavy  shaft.  Trial  to 
a  jury.  Verdict  and  judgment  for  plaintiff  in  the  sum  of 
$4,000.     Defendants   appeal.     Affirmed. 

Carr,  Carr  &  Evans  and  David  Evans,  for  appellants. 

R.  W.  Birdsall,  Birdsall  &  Birdsall  and  B.  H,  Mal- 
lory,  for  appellee. 

Deemeb^  J. — The  defendant  company  is  a  corporation 
operating  a  hrick  and  tile  factory  in  Franklin  county, 
Iowa,  and  defendants  Carhart  and  Stewart  are,  respectively, 
superintendent  and  foreman  of  the  plant,  having  full 
power  and  management  thereof.  Gillott  began  work  for 
defendants  in  August  of  the  year  1908,  but  was  not  re- 
quired to  do  any  work  with  machinery  or  under  the  build- 
ings until  January  25,  1909,  at  which  time  he  was  put  in 
charge  of  a  hoisting  machine  operated  by  defendant.  He 
received  the  injuries  from  which  he  died  February  2  of  the 
same  year,  some  six  or  seven  days  after  he  began  work. 
Prior  to  beginning  work  for  defendant,  he  had  been  a 
farmer  all  his  life,  and  when  directed  to  work  about  the 
hoisting  machine  he  was  given  no  particular  instructions 
and  was  not  warned  regarding  .the  dangers  attending  the 
work.  At  the  time  of  receiving  his  injuries,  Gillott  was 
attending  to  his  duties  about  the  hoisting  machine,  which 
is  thus  described  in  the  testimony: 
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It  is  the  machine  which  hauls  the  clay  out  of  the  pit 
into  the  buildiDg.  The  car  is  drawn  from  the  pit  by 
means  of  a  cable  operating  aTound  a  drum,  which  is 
worked  by  a  clutch  wheel.  The  drum  is  caused  to  re- 
volve by  means  of  a  cog  pinion  connected  with  a  revoly- 
ing  sh^t.  The  operator  of  the  machine  has  no  control 
over  the  shaft  which  operates  the  drum.  The  shaft  is 
located  on  the  front  part  of  the  frame  of  thg  machine  and 
about  eighteen  inches  from  the  drum  and  is  about  eight 
feet  long.  The  end  of  the  shaft  nearest  which  the  operator 
stands  is  held  in  the  frame  by  a  collar  around  the  shaft 
with  set  screws  in  it,  and  they  extend  out  about  three- 
fourths  of  an  inch  beyond  the  collar.  Sometimes  in  the 
working  of  a  machine,  and  after  the  car  reached  the  pit, 
the  cable  would  slacken  and  unwind  on  the  drum  and 
the  coils  of  the  cable  would  have  to  be  straightened.  I 
done  this  both  from  the  rear  and  from  in  front  of  the  ma- 
chine.    It  could  be  done  either  way. 

For  a  better  understanding  of  this  machine  we  attach 
a  photograph  which  shows  the  drum,  the  shaft,  and  the  set 
screw: 


The  set  screws  were  entirely  unguarded,  unless  the 
an^e  bar,  a  part  of  which  is  shown  in  the  photograph. 
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may  be  considered  in  the  nature  of  a  guard.  No  eye- 
witness saw  the  accident,  and  the  following  is  the  only 
direct  evidence  as  to  how  it  occurred,  save  a  physical  fact 
or  condition  which  will  be  hereinafter  referred  to:  "I 
heard  Gillott  scream  the  day  he  was  injured,  and  I  don't 
think  it  was  five  minutes  thereafter  before  I  saw  him  com- 
ing downstairs  into  my  room.  He  sat  down  on  the  stairs, 
and  I  went  to  him.  I  noticed  that  he  was  bleeding  in  the 
armpit  under  his  arm,  and  that  his  coat  sleeve  was  torn 
off.  He  said  he  got  caught  in  the  gearing.  Said  he  was 
pushing  the  cable  over  on  the  drum  at  the  time.  I  helped 
him  to  the  engine  room  and  telephoned  for  a  doctor." 
The  physical  fact  mentioned  is  shown  by  the  following 
testimony:  "The  sleeve  of  Gillott's  coat  was  found  wrap- 
ped around  the  shaft  on  the  hoisting  machine,  and  it  was 
caught  by  both  the  set  screws.  The  end  of  the  sleeve  near 
the  shoulder  was  on  the  set  screws.  The  rest  of  the 
sleeve  was  wrapped  around  the  shaft." 

As  already  stated,  Gillott  was  not  directed  as  to  how 
to  do  the  work  of  unwinding  or  winding  the  cable.  Appel- 
lant says  that  he  was  ordered  to  do  it  from  the  rear  of  the 
machine;  but  this  is  an  evident  mistake. 

Section  4999-a2  of  the  Code  Supplement  of  1907 
reads  as  follows: 

It  shall  be  the  duty  of  the  owner,  agent,  superinten- 
dent or  other  person  having  charge  of  any  manufacturing 
or  other  establishment  where  machinery  is  used,  to  fur- 
nish and  supply  or  cause  to  be  furnished  and  supplied 
therein,  belt  shifters  or  other  safe  mechanical  contrivances 
for  the  purpose  of  throwing  belts  on  and  off  pulleys,  and, 
wherever  possible,  machinery  therein  shall  be  provided 
with  loose  pulleys;  all  saws,  planers,  cogs,  gearing,  belting, 
shafting,  set  screws  and  machinery  of  every  description 
therein  shall  be  properly  guarded.  No  person  under  six- 
teen years  of  age,  and  no  female  under  eighteen  years  of 
age  shall  be  permitted  or  directed  to  clean  machinery 
while  in  motion,    Ohildrefl  under  sixteen  years  pf  age  shall 
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not  be  permitted  to  operate  or  assist  in  operating  dangerous 
machinery  of  any  kind. 

In  many  cases  we  have  held  that  a  failure  to  comply 

with    the    provisions    of    this    law    constitutes    negligence. 

Kirchoff  v.   Supply  Co.,   148  Iowa,   508;   Wolff  v.   Nan- 

1.  Mastei  and       man    Co.,    128    Iowa,    261 ;    Bromberg    i\ 

iigcnce:*un-       Laundrv  Co.,  134  Iowa,  38.     And  we  have 

guarded  ma-  " 

chiner^:  as-       already    held    that    an    employee    does    not 

sumption  of  •'  ^  r     ^ 

^'^'  assume   the   risks   incident  to  the  use   of  a 

machine  which  is  not  guarded  as  required  by  statute,  al- 
though  he  knows  of  the  unguarded  condition  and  appre- 
hends the  danger  incident  to  the  use  thereof.  Poll  v. 
Coal  Co.,  149  Iowa,  104;  Tyrell  v.  Cain  (Iowa)  128  N. 
W.  536.  See,  also,  Callopy  v.  Atwood  105  Minn.  80  (117 
N.  W.  239,  18  L.  E.  A.  (K  S.)  593. 

It   is  also   true,   however,   that  an  employee   working 
about  an  unguarded  machine  may  be  guilty  of  contribu- 
tory negligence.     See  the  Tyrrell  case,  supra,  and  the  de- 
cisions cited  therein.     Ordinarily,  this  ques- 

stinct  of  self-     tiou  of  coutributory  negligence  is  one  of  fact 

preservation.  ,  t  ^  7         p         ^  t 

for  a  jury  and  not  of  law  for  the  court.  In 
this  connection  we  may  also  announce  the  further  rule 
many  times  stated  by  this  court  that  where  there  are  no 
eyewitnesses  of  a  transaction  in  which  a  party  is  injured 
and  in  which  he  may  or  may  not  have  been  guilty  of  con- 
tributory negligence,  the  natural  instincts  of  self-preserva- 
tion may  be  considered  as  bearing  upon  his  conduct.  The 
rule  was  stated  in  this  language  in  Dalton  v.  Railroad  Co., 
104  Iowa,  26 :  "It  is  a  recognized  rule  of  human  conduct 
that  persons  in  their  sober  senses  naturally  and  instinctively 
seek  to  avoid  danger.  Therefore  it  must  be  presumed, 
until  the  contrary  appears,  that  the  deceased,  prompted 
by  this  natui^al  instinct,  did  exercise  care  in  approaching 
and  going  upon  the  crossing  and  whether  the  circum- 
stances are  such  as  to  overcome  the  presumption  that  de- 
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ceased,  prompted  by  the  instinct  of  self-preservation,  did 
exercise  the  care  required  of  him,  was  a  question  for  the 
jury."  See,  also,  Bothrock  v.  Cedar  Bapids,  128  Iowa, 
252. 

With  this  statement  of  the  case  and  of  the  applicable 
rules  of  law,  we  may  now  go  to  the  points  made  for  ap- 
pellant as  grounds  for  reversal.  It  is  contended  that  there 
3.  Same-  ma-  ^^  ^^  testimony  that  the  machine  was  not 
gJlSlSs^  Stat-  properly  guarded.  The  kind  of  guard  to 
"'^  '  'be  used  is  not  defined  by  statute;  but  we 
have  said  that  it  must  be  such  an  one  as  reasonably  ac- 
complishes its  purpose.  Kirchoff  v.  Creamery  Co.,  supra. 
The  photograph  discloses  that  there  was  no  cover  or  guard 
over  the  set  screws  which  fastened  the  collar  to  the  shaft, 
and  the  only  pretense  of  a  guard  is  the  angle  bar,  to  which 
reference  has  already  been  made.  A  jury  may  well  have 
found  that  this  angle  bar  was  not  placed  upon  the  ma- 
chine as  a  guard  against  the  dangers  incident  to  the  re- 
volving set  screws,  but  as  a  brace  for  a  lever  which  con- 
trolled the  action  of  the  machine.  Indeed,  we  think  the 
photographs,  some  of  which  we  do  not  set  out,  clearly  show 
that  this  was  the  purpose  of  the  angle  bar.  Surely  there 
was  enough  to  take  the  case  to  the  jury  upon  this  proposi- 
tion, even  though  it  can  not  be  said  as  a  matter  of  law 
that  the  machine  was  unguarded. 

The  trial  court  instructed  upon  this  matter  of  guards 
as  follows: 

(4)  It  is  the  law  of  this  state  that  it  shall  be  the 
duty  of  the  owner,  agent,  superintendent,  or  other  person 
having  charge  of  any  manufacturing  or  other  establish- 
ment where  machinery  is  used,  to  provide  all  saws,  planers, 
cogs,  gearing,  belting,  shafting,  set  screws,  and  machinery 
of  every  description  therein  with  proper  guards,  and  a 
failure  to  do  so  is  negligence  on  the  part  of  such  owner, 
agent,  superintendent,  or  other  person  having  charge  of 
such  manufacturing  or  other  establishment  where  the  ma- 
chinery is  used. 
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(5)  So  J  in  this  case,  if  you  find  that  the  plaintiff  has 
proven  by  a  preponderance  of  the  evidence  that  the  defend- 
ant company  did  own  and  operate  a  plant  where  machinery 
was  used^  and  that  the  said  Malcolm  Gillott  was  employed 
therein  by  the  said  company  for  the  purpose  of  working 
in  the  plant  of  said  company  with,  or  at,  or  about  a  ma- 
chine where  there  were  set  screws  and  a  revolving  shaft 
used  in  connection  therewith,  and  that  said  set  screws  and 
shaft  were  unguarded,  such  conditions  existing  would  con- 
stitute negligence  on  the  part  of  the  said  defendant  com- 
pany, rendering  it  liable  for  any  injury  to  the  said  Mal- 
colm Gillott  resulting  from  his  coming  in  contact  with 
the  said  set  screws  or  revolving  shaft,  if  you  further  find 
that  the  plaintiff  has  proven  that  the  said  Malcolm  Oil- 
lott  did  not  by  his  own  negligence  contribute  to  the  said 
injury,  or  that  the  defendant  has  not  proven  that  the  said 
Malcolm  Gillott  did  assume  the  risk  of  such  condi- 
tions. 

(8)  The  owner  of  premises  on  which  machinery  with 
set  screws  and  revolving  shaft  is  used  or  operated  should 
avoid  danger  to  his  employees  working  about  or  with  such 
machinery  by  guarding  the  set  screws  and  revolving  shaft 
used  therein.  The  employer  is  not  required,  however,  to 
insure  his  employee  an  absolutely  safe  place  to  work,  and 
the  duty  to  furnsh  a  safe  place  is  performed  when  the 
employer  has  used  all  reasonable  care  and  diligence  to 
make  the  place  safe;  but  such  reasonable  care  and  dili- 
gence would  require  the  employer  to  fully  comply  with 
the  requirements  of  the  law. 

(9)  The  burden  is  upon  the  plaintiff  in  this  case  to 
establish  by  a  preponderance  of  the  evidence  the  claim 
that  set  screws  in  question  and  the  revolving  shaft  were 
not  guarded  as  required  by  law,  and  it  is  for  you  to  de- 
termine from  all  the  evidence  before  you  whether  or  not 
the  plaintiff  has  sustained  this  proposition.  If  the  plain- 
tiff has  failed  in  this,  he  can  not  recover,  and  you  should 
find  for  the  defendants. 

It  is  said  that  these  instructions,  and  particularly  the 
eighth,  are  erroneous  for  the  reason  that  no  rules  were 
given  whereby  the  jury  might  determine  whether  or  not 
proper  care  was  taken  to  guard  the  machine  and  no  in- 
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stniction  was  given  as  to  what  would  constitute  a  proper 
4.  Saxb:  in-  guard.     These  propositions  are  to  our  minds 

structioM.         without   merit.      The    eighth    instruction    is 
not  subject  to  the  criticism  lodged  against  it.     The  law 
does  not  state  what  the  guard  must  be.     It  says  that  such 
machinery  must  be  provided  with  proper  guards,  and,  in 
the  absence  of  definition,  the  question  is  one  of  fact  for 
the  jury,  unless  the  case  be  so  plain  as  to  call  for  an  ex- 
pression from  the  court  that  the  machine  either  was  or 
was  not  properly  guarded  as  a  matter  of  law.     Had  the 
trial  court  squarely  instructed  in  this  case   that   the   set 
screws  were  not  properly  guarded  as  required  by  law,  we 
should  not  have  been  disposed  to  criticise  the  instruction. 
III.     The    thirteenth    instruction    reads    as    follows: 
'^(13)  In  considering  this  case  on  the  question  pertaining 
to  due  care  and  want  of  negligence  on  the  part  of  the  de- 
ceased, Malcolm  Gillott,  at  the  time  of  the 
tributory.neg-    injury    complaiucd    of,    you    are    instructed 
•tinct  of  self-     that  positive  evidence  that  the  said  Malcolm 

preservation.  ^ 

Gillott  did  not  by  his  own  negligence  con- 
tribute to  the  injury  is  not  required,  where  such  evidence 
can  not  be  obtained,  as,  in  this  case,  it  is  proper  for  you 
to  consider  the  instincts  of  men  which  naturally  lead  them 
to  avoid  danger,  as  evidence  of  due  care  on  the  part  of 
the  said  Malcolm  Gillott." 

This  is  challenged  because  of  the  reference  to  the  in- 
stincts of  self-preservation.  As  there  were  no  eyewitnesses 
of  the  accident,  the  instruction  is  correct  unless  the  physical 
facts,  taken  in  connection  with  the  other  testimony,  show 
without  question  that  the  deceased  could  not  have  re- 
ceived his  injuries  except  he  were  in  a  position  where  he 
had  no  right  to  be  or  in  such  a  position  that  he  must  be 
held  guilty  of  contributory  negligence  in  assuming  that 
position.  The  testimony  shows  that  deceased  must  have 
been  in  front  of  the  machine  or  have  reached  over  the 
end  of  the  shaft  in  order  that  his  sleeve  may  have  been 
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caught  upon  the  set  screws.  But  we  can  not  say  as  a 
matter  of  law  that  being  in  either  position  would  have 
constituted  contributory  negligence.  Any  one  of  many 
things  may  have  excused  him  in  going  in  front  of  the 
machine,  and  some  of  them  may  have  excused  his  reaching 
over  the  journal  which  carried  the  shaft.  We  must  as- 
sume,  then,  giving  heed  to  the  instinct  of  self-preservation 
common  to  mankind  in  general,  that  deceased  was  exer- 
cising due  care  for  his  own  safety  in  performing  the  work 
he  was  then  doing,  and  it  was  not  error  to  give  the  instruc- 
tion. Of  course,  if  deceased  could  not  have  assumed  a 
position  to  get  his  sleeve  caught  by  the  set  screws  without 
being  guilty  of  contributory  negligence,  then  the  instruc- 
tion was  erroneous.  But  the  record  does  not  disclose  such 
a  situation. 

IV.  What  we  have  said  in  the  last  preceding  subdivi- 
sion of  this  opinion  answers  the  proposition  that  deceased 
was  guilty  of  contributory  negligence  as  a  matter  of  law.-  It 

is  not  true,  as  defendant's  counsel  contend, 
tributory  neg-    that  whcrc  there  are  two  methods  of  doing 

a  given  work,  one  of  which  is  safe  and  thq 
other  dangerous,  the  mere  choice  of  the  dangerous  method 
constitutes  contributory  negligence  as  a  matter  of  law. 
Pierson  v.  Railroad  Co.,  127  Iowa,  13;  Gibson  v.  Rail- 
road Co,,  107  Iowa,  596;  Steele  v.  Grahl-Peterson  Co., 
135  Iowa,  418.  Such  a  situation  is  properly  for  a  jury, 
but  is  not  conclusive  upon  the  question  of  contributory 
negligence.     See  authorities  last  cited  above. 

.  V.  The  trial  court  instructed  the  jury  upon  the 
theory  that  assumption  of  risk,  if  shown,  was  a  defense 
to  the   action.     Under  these   instructions   the  jury   found 

that  this  defense  was  not  made  out.  Con- 
^'  sumption  of       tcutiou  is  uow  made  that  there  should  have 

been  a  verdict  for  defendant  under  these  in* 
structions.  The  claim  is  without  merit.  There  is  no  show- 
ing that   deceased  was   instructed   as   to  the   dangers   and 
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no  testimony  aside  from  inference  that  he  knew  thereof. 
But  a  few  days  had  he  worked  about  the  machine^  and 
while  we  may  well  suppose  that  he  knew  of  the  unguarded 
screws,  of  the  revolving  shaft,  and  the  physical  conditions 
in  general,  there  is  no  room  for  inferring  as  a  matter  of 
law  that  he  knew  of  the  risks  and  dangers  attendant 
upon  the  doing  of  his  work  about  the  machine,  of  which 
he  was  not  advised,  and  thereafter  assumed  the  risks. 
Koch  V,  Clinton  Chair  Co.,  144  Iowa,  548,  relied  upon 
by  appellant,  is  not  in  point.  The  case  in  this  aspect  is 
ruled  by  Stomne  v.  Hanford  Co.,  108  Iowa,  137;  Vohs 
V.  Shorthill  Co.,  124  Iowa,  471;  Calloway  v.  Agar  Co., 
129  Iowa,  1;  Meier  v.  Way,  136  Iowa,  302;  Anderson  v. 
Railroad,  109  Iowa,  624;  Brusseau  v.  Lower  Brick  Co., 
133  Iowa,  245,  and  other  like  cases. 

VI.  Upon  the  question  of  damages  the  court  gave  the 
following  instructions: 

(14)  If  you  find  for  the  plaintiff,  you  will  determine 
from  all  the  evidence  before  you  what  amount  you  will 
allow  him  as  damages,  resulting  to  the  estate  of  the  de- 
ceased by  reason  of  his  death,  and,  in  determining  what 
amount  you  will  so  allow,  you  should  take  into  considera- 
tion the  age  of  the  deceased  at  the  time  of  his  death, 
his  occupation  at  said  time,  the  wages  he  was  and  had 
been  earning,  the  condition  of  his  health  at  the  time, 
and  his  ability,  if  any,  to  earn  money,  his  expectancy 
of  life,  and  all  these  in  connection  with  all  the  evi- 
dence before  you,  and  determine  therefrom  the  probable 
pecuniary  loss  to  the  estate  of  the  deceased  caused  by 
his  death,  and  allow  the  plaintiflF  such  sum,  and  only  such 
sum,  as  will  compensate  the  estate  for  such  loss. 

This  is  not  complained  of;  but  it  is  argued  that 
error  was  committed  by  the  court  in  refusing  to  give  the 
following  request  made  by  defendant: 

(2)  If  under  the  evidence  you  find  that  plaintiflF  is 
entitled   to   recover,   you   will   then   proceed   to   determine 
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from  the  evidence  tlie  amount  of  his  recovery;  and  the 
measure  of  recovery,  if  any,  will  be  the  present  worth  or 
value  of  the  estate  which  the  said  Malcolm  Gillott  would 
reasonably  be  expected  to  have  saved  and  accumulated  if 
he  had  lived  the  natural  term  of  his  life.  The  measure  of 
recovery  in  cases  of  this  character  is  not  the  sum  which, 
when  placed  at  interest,  will  yield  an  amount  equivalent 
to  the  income  of  the  deceased  at  the  time  of  his  death,  nor 
the  amount  necessary  for  the  support  of  his  family;  nor 
are  you  permitted  to  give  any  consideration  to  pain  and 
suffering  which  the  deceased  may  have  suffered  after  his 
injury  and  before  his  death;  nor  are  you  permitted  to 
consider  in  estimating  the  damages^  if  any,  the  grief  of 
his  relatives,  but,  as  already  stated,  it  is  the  amount  esti- 
mated at  its  present  worth  which,  under  all  the  circum- 
stances disclosed  in  the  evidence,  you  believe  would  have 
come  to  his  estate  at  the  end  of  his  natural  life.  In 
estimating  such  damages,  if  any,  you  award  the  plaintiff, 
you  may  and  should  consider,  so  far  as  is  shown  by  the 
evidence,  the  age  and  occupation  of  the  said  Malcolm  Gil- 
lott, at  the  time  of  the  injury  which  caused  his  death,  hia 
bodily  health,  and  ability  to  earn  money,  his  habits  as  to 
industry,  thrift,  and  economy,  if  any  such  have  been 
shown,  the  contingencies  of  life,  such  as  ill  health,  non- 
employment,  increase  or  diminution  in  earning  capacity 
as  age  advances,  and  all  other  facts  and  circumstances 
in  evidence  tending  to  show  the  amount,  if  any,  that  the 
estate  might  have  accumulated  if  he  had  lived  out  the 
term  of  his  natural  life,  and  award  the  plaintiff  such  a 
sum,  and  such  sum  only,  as  will  be  the  present  worth  or 
value  of  the  loss  sustained  by  his  estate  by  reason  of  his 
premature  death. 

In  a  general  way  the  one  given  covers  the  matters 
included  in  the  one  requested;  the  difference  being  that 
in  the  one  requested  the  jury  was  instructed  to  capitalize 

the    amount    awarded    as    damages.      That 

8.  Same:  dam'  ^i  •         i  •  .1 

aRcs:  instruc-     there  was  no  error  m   denyinff  the  request, 

see  Lowe  v.  Railroad  Co.,  89  Iowa,  433, 
which  is  directly  in  point,  and  also  Andrews  v.  Railroad 
Co.,  86  Iowa,  677. 
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VII,  The  only  remaining  points  relate  to  rulings  on 
the  admission  and  rejection  of  testimony.  Complaint  is 
made  of  the  admission  of  the  testimony  as  to  what  was 

9.  EviDEKct:  said  hy  deceased  almost  immediately  after 
ret  gettoM,  j^^  reccived  his  injuries.  That  this  testi- 
mony was  admissible  as  part  of  the  res  gestae  is  too  clear 
for  argument.  Keyes  v.  Cedar  Falls,  ,107  Iowa,  509; 
Dunry  V.  Railroad,  130  Iowa,  680;  Rothrock  v.  Cedar  Rap- 
ids, 128  Iowa,  252;  SuicUffe  v.  Ass'n,  119  Iowa,  220; 
Alsever  v.  Railroad,  115  Iowa,  338. 

Defendant  produced  a  witness  by  the  nanie  of  Smith 
and  asked  him  to  tell  the  jury  as  to  whether  or  not  the 

10.  Sams:  machine  was  properly  guarded.  Objection 
conclusion.        ^  ^  ^j^    qucstiou    was    properly    sustained. 

The  question  was  for  the  jury,  and  not  a  matter  of  opin- 
ion for  a  witness  to  settle. 

The  following  is  taken  from  the  record,  which'  indi- 
cates the  only  doubtful  point  with  reference  to  rulings  on 
testimony:     "Q.  What  do  you  say  as  to  whether  or  not 

11.  SAkf  use  of  ^^^  ^^  *  guard  that  was  in  general  use  on 
JwnlVby**  machines  of  this  kind  at  that  time?  (Ob- 
***'*"  jected    to    as    incompetent,    immaterial,    and 

irrelevant.  Objection  sustained.  Defendants  except.)  Q. 
Do  you  know  what  kind  of  a  guard  for  set  screws  on  ma- 
chines of  this  kind  was  in  general  use  on  February  2, 
1909?  (Objected  to  as  incompetent,  immaterial,  and  ir- 
relevant, and  because  the  defendant  can  not  establish  dili- 
gence or  due  care  or  excuse  itself  from  negligence  by 
showing  that  other  companies  use  the  same  apparatus  for 
its  protection.  Objection  sustained.  Defendants  except.) 
Q.  Was  this  such  a  guard  as  was  in  general  use  at  that 
time?  (Objected  to  as  incompetent,  immaterial,  and  ir- 
relevant.    Objection  sustained.     Defendants  except.)" 

The  witness  had  been  speaking  of  the  angle  bar  to 
which  reference  has  already  been  made,  and,  if  it  had 
been    such   a   contrivance    as    to   operate    reasonably   as    a 
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guards  we  should  be  disposed  to  hold-  that  the  rulings 
shown  by  this  record  were  erroneous.  But,  as  already  in- 
dicated, we  are  inclined  to  say  that  this  angle  bar  was  not 
in  any  true  sense  a  guard.  At  least  the  jury  found  that 
it  was  not.  Under  such  circumstances,  it  was  immaterial 
that  others  were  using  machines  of  like  character  without 
any  other  guard  than  an  angle  bar  such  as  was  on  the 
machine  in  question.  On  the  record  before  us  the  propo- 
sition is  ruled  by  Metzgar  v.  Railroad  Co.,  76  Iowa,  387. 
See,  also,  Bryce  v.  Railroad  Co.,  119  Iowa,  274. 

We  have  gone  over  the  record  with  care,  and,  finding 
no  prejudicial  error,  it  follows  that  the  judgment  must 
be,  and  it  is,  affirmed. 

EvAi^^s,  J.,  takes  no  part. 


B.  E.  Swisher  v.  Interubban  Railway  Company, 

Appellant. 

Interurban  railways:  crossing  signals:  statutes.  The  statute  re- 
.1  quiring  a  steam  whistle  and  a  bell  to  be  attached  to  each  loco- 
motive engine  and  sounded  upon  approaching  a  highway  crossing 
is  made  applicable  to  electric  interurban  railways  by  section  2033-b 
of  the  Code  Supplement  1907,  and  failure  of  an  interurban  rail- 
way to  give  such  signals  is  negligence  per  se, 
McClain  and  Evans,  JJ.,  dissenting. 

Same:    crossing  accident:    negligence:    submission  of  issue.    Un- 

2  der  the  evidence  in  this  case  the  question  of  whether  the  motor- 
man  could  have  seen  the  animal  killed  in  time  to  have  stopped 
his  car  and  thus   avoided   an   accident  was   properly  submitted. 

Same:     negligence:    pleadings:    evidence.     An  allegation  that  the 

3  defendant  in  disregard  of  its  duty  so  negligently  and  carelessly 
ran  and  managed  the  electric  motor  and  cars  in  question  that  the 
injury  complained  of  was  occasioned  thereby,  was,  in  the  absence 
of  a  request  for  a  more  specific  statement,  sufficient  to  permit 
evidence  that  the  cars  were  not  properly  equipped  or-  adjusted 
with  air  brakes,  and  that  the  controller  was  not  in  proper  con- 
dition. 
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Same:    instructions:    harmless  error.    The  giving  of  an 'instrnc- 

4  tion  in  this  action  having  no  possible  reference  to  any  feature 
of  this  case,  though  improper,  was  not  misleading  and  therefore 
not  ground  for  reversal. 

Same:    crossing  signals:   duty  of  motorman.    It  is  the  duty  of  a 

5  motorman  in  charge  of  an  electric  car,  if  he  sees,  or  in  the  exer- 
cise of  reasonable  care  could  have  seen  an  animal  upon  the  cross- 
ing, to  give  the  statutory  crossing  signals;  as  the  same  would 
be  likely  to  frighten  the  animal  off  the  track  and  thus  avoid  the 
danger  of  injury. 

Appeal  from  Dallas  District  Court. — ^Hon.  James  D. 

Qamble^  Judge. 

Satueday,  Makch  11,  1911. 

AoTiON  to  recover  damages  for  the  loss  of  plaintifPs 
horse  as  the  result  of  an  accident  at  a  highway  crossing  in 
which  an  electric  car  with  two  freight  cars  and  a  caboose 
attached  thereto  came  into  contact  with  said  horse  through 
the  alleged  negligence  of  defendant's  motorman  in  charge 
of  the  electric  car  in  failing  to  sound  the  whistle  and  ring 
the  bell  on  said  car,  as  required  by  law,  on  approaching 
said  crossing,  and  his  failure  to  give  any  other  signal  or 
warning  of  the  approach  of  the  car  to  the  crossing,  and 
also  his  failing  to  stop  said  electric  car  before  it  struck 
and  killed  the  said  horse.  There  was  a  trial  to  a  jury, 
and  a  verdict  for  plaintiff  for  the  value  of  the  horse.  From 
judgment  on  this  verdict  the  defendant  appeals.     Affirmed. 

Ouemsey,  Parker  &  Miller,  White  &  Clark,  and 
^Arthur  0.  Rippey,  for  appellant. 

E.  /•  Kelley,  for  appellee. 

McClain^  J. — ^During  the  nighttime  plaintiffs  horse 

escaped  from  his  premises  and  went  along  the  highway  to 

a  point  where  it  is  crossed  by  the  track  of  the  defendant's 
Vol.  isi  Ia— 25. 
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electric  road.  There  it  was  struck  and  killed  by  defend- 
ant's car.  <rhere  was  evidence  tending  to  show  that,  al- 
though the  car  was  provided  with  an  air  whistle  and  a 
gong  or  bell,  the  whistle  was  not  sounded  nor  the  gong 
rung  on  approaching  the  crossing,  even  after  the  motorman 
observed  the  horse  on  such  crossing.  There  was  also  evi- 
dence tending  to  show  that  the  car  was  not  stopped  un- 
til it  had  passed  three  or  four  hundred  feet  beyond 
the  crossing,  although  the  motorman  attempted  to  stop 
it  as  soon  as  he  discovered  the  horse,  which  he  did 
when  the  car  was  about  seventy-five  feet  from  such  cross- 
ing. There  was  further  evidence  tending  to  show  that 
the  car  was  equipped  with  a  controller,  consisting  of 
a  knob,  on  which  it  was  the  duty  of  the  motorman  to 
press  constantly  with  his  hand  in  order  that  the  elec- 
tric power  should  be  communicated  to  the  propelling  ma- 
chinery of  the  car;  and  that,  as  was  not  unusual  after 
such  cars  had  been  in  use  for  some  time,  this  controller  re- 
mained pressed  down  without  the  pressure  of  the  motor- 
man's  hand,  which,  at  the  time  of  approaching  the  highway 
crossing,  was  resting  upon  the  windowpane,  and  not  on  the 
knob;  and,  further,  that  if  the  controller  had  been  in  the 
condition  in  which  it  was  intended  to  be  when  in  opera- 
tion, the  motorman,  by  removing  his  hand,  could  have 
stopped  the  car  more  quickly  than  he  did  by  means  of  the 
lever  regulating  the  application  of  the  power. 

I.     The  trial  judge  held  that  Code,  section  2072,  re- 
quiring a  bell  and  steam  whistle  to  be  placed  on  each  loco- 
motive engine  operated  on  any  railway,  and  the  whistle  to 
iNTSKUKBAN       ^    souudcd    slxty    rods    before    a    highway 
cJosJ^'aig-      crossing  is  reached,  and  the  bell  to  be  rung 
nais:  sututes.    fp^j^  ^^t  time  coutinuously  until  the  cross- 
ing is  passed,   is  made  applicable  to  electric  interurbans 
by  section  2  of  chapter  81,  Acts  29th  General  Assembly 
(Code    Supp.    section   2033-b),    which    provides    that    the 
word  "railway,"  as  used  in  the  Code,  shall  apply  to  and 
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include  all  intenirban  railways,  and  instructed  the  jury 
that  if  they  found  by  a  preponderance  of  the  evidence  that 
the  defendant  company  failed  to  give  the  required  signals 
by  sounding  the  whistle  and  ringing  the  bell,  and  that  if 
said  signals  had  been  given  as  required  by  law,  the  acci- 
dent complained  of  would  not  have  happened,  then  the 
defendant  was  liable  for  the  resulting  damage,  and  the 
verdict  should  be  for  the  plaintiff. 

The  provisions  of  Code,  section  2072,  material  for 
present  purposes  are  as  follows:  ^'A  bell  and  a  steam 
whistle  shall  be  placed  on  each  locomotive  engine  operated 
on  any  railway,  which  whistle  shall  be  twice  sharply 
sounded  at  least  sixty  rods  before  a  road  crossing  is  reached, 
and  after  the  sounding  of  the  whistle,  the  bell  shall  be  rung 
continuously  until  the  crossing  is  passed;  .  •  .  and 
the  company  shall  be  liable  for  all  damages  which  shall  be 
sustained  by  any  person  by  reason  of  such  neglect.  Any 
officer  or  employee  of  any  railway  company  violating  any 
of  the  provisions  of  this  section  shall  be  punished  by  fine 
not  exceeding  one  hundred  dollars  for  each  offense." 

The  statute  relied  upon  as  making  these  provisions  ap- 
plicable to  interurban  railway  companies  (29th  General 
Assembly,  chapter  81,  section  2;  Code  Supp.  section 
2033-b)  is  as  follows: 

The  words  railway,  railway  company,  railway  corpo- 
ration, railroad  company,  and  railroad  corporation,  as 
used  in  the  Code  and  acts  of  General  Assembly,  now  in 
force  or  hereafter  enacted,  are  hereby  declared  to  apply  to 
and  include  all  interurban  railways,  and  all  companies  or 
corporations  constructing,  owning  or  operating  such  inter- 
urban street  railways  and  all  provisions  of  the  Code  and 
acts  of  the  General  Assembly,  now  in  force  or  hereafter 
enacted,  affecting  railways,  railway  companies,  and  rail- 
way corporations,  railroads,  railroad  companies,  and  rail- 
road corporations,  are  hereby  declared  to  affect  and  apply 
in  full  force  and  effect  to  all  interurban  railways,  and  to 
all  interurban  railway  companies  or  railway  corporations 
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oonatructingy    owning   or   operating   such    interurban    rail- 
ways* 

The  provisioni^  found  in  the  section  of  the  Code,  as 
above  quoted,  became  a  part  of  the  law  of  this  state  in 
1884  (20th  General  Assembly,  chapter  104),  when  there 
were  no  interurban  railroads  in  the  state  operated  by  elec- 
tric power.  The  provisions  of  the  chapter  of  the  Code  to 
which  it  was  added  have  since  been  held  not  applicable  to 
interurban  electric  roads.  Fideliiy  Loan  &  Trust  Co.  v. 
Douglas,  104  Iowa,  532;  Cedar  Rapids,  etc.,  R.  Co.  v. 
Cedar  Rapids,  106  Iowa,  476;  McLeod  v.  Chicago  £  N. 
W.  R.  Co.,  125  Iowa,  270.  The  reason  for  these  decisions 
need  not  be  set  out,  for  it  is  not  contended  that  Code,  sec- 
tion 2072,  would  apply  to  defendant,  unless  the  subsequent 
statute  makes  it  applicable. 

The  majority  of  the  members  of  court  reach  the  con- 
clusion that  the  statute  above  quoted,  relating  to  interurban 
railways,  renders  applicable  to  them  the  provisions  of 
Code,  section  2072,  and  that  the  words  ^'locomotive  engine" 
should  now  be  interpreted  to  mean,  in  the  case  of  interur- 
ban railways,  operated  by  electric  power,  the  motor  car  of 
such  railway,  and  that. such  motor  car  should  be  provided 
with  such  a  whistle  as  is  now  in  common  use  on  electric 
motor  cars — that  is,  an  air  whistle  or  something  equivalent 
in  character — and  that  the  gong  with  which  electric  cars 
are  now  usually  equipped  is  an  equivalent  of  the  bell  with 
which  the  statute  requires  locomotive  engines  to  be  equipped, 
and  that  on  approaching  a  highway  crossing  the  whistle  of 
the  motor  car  should  be  sounded  at  least  sixty  rods  before 
the  crossing  is  reached,  and  thereafter  the  gong,  or  equiva- 
lent appliance,  should  be  rung  continuously  until  the  cross- 
ing is  passed.  This  court  holds,  therefore,  that  the  trial 
court  did  not  err  in  giving  the  instruction  already  referred 
to  in  this  division  of  the  opinion. 

The  writer  (Mb.  Justice  EviOfB  concurring)  dissents 
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from  this  construction  of  the  statute.  They  think  that  the 
provision  as  to  interurban  railways  above  quoted  would 
be  given  full  force  and  effect  if^  in  the  operation  of  steam 
locomotive  engines  on  their  tracks,  they  were  required  to 
provide  such  engines  with  whistles  and  bells,  and  sound 
them  as  the  statute  requires.  It  is  to  be  noticed  that  the 
statute  relating  to  interurban  railways  is  not  limited  to, 
and  does  not  by  any  language  therein  used  specifically 
refer  to,  interurban  railways  on  which  electric  motor  cars 
are  used.  When  -the  interurban  statute  was  passed  in 
1902,  there  were,  without  doubt,  in  the  state  interurban 
lines  upon  which  steam  locomotive  engines  were,  at  least 
to  some  extent,  employed  in  furnishing  locomotive  power, 
and  it  seems  to  the  dissenting  judges  that  the  statute  can 
be  given  full  effect  if  it  is  held  to  require  that  when  a 
steam  locomotive  is  used  on  an  interurban  railway,  it 
shall  be  equipped  and  operated  as  provided  in  Code,  sec- 
tion 2072.  While  the  term  "locomotive  engine"  might 
very  well  be  applied  to  an  electric  motor  car,  it  is  evi- 
dent that  in  the  statute  these  words  are  used  to  mean  a 
steam  locomotive  engine,  for  at  the  time  the  statute  wad 
enacted  no  other  form  of  motive  power  was  in  use  in  the 
railway  business;  and  the  requirement  that  a  locomotive 
engine  shall  be  equipped  with  a  steam  whistle  seems  clearly 
to  indicate  that  the  Legislature  had  in  mind  only  a  steam 
locomotive  engine.  If  it  had  been  intended  in  the  enact- 
ment of  the  later  statute  to  require  that  electric  motor  cars 
should  be  equipped  with  air  whistles,  and  that  such  whis- 
tles should  be  sounded  at  least  sixty  rods  before  reaching 
a  road  crossing,  then  some  provision  of  that  kind  would 
have  been  made. 

As  a  reason  why  the  language  of  Code,  section  2072, 
should  not  be  twisted  into  an  application  which  does  not 
appear  to  have  been  clearly  intended  by  the  subsequent 
statute,  the  dissenting  judges  beg  also  to  suggest  that  the 
original  statute  is  penal,  and  should  therefore  be  extended 
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under  the  subsequent  statute  only  so  far  as  the  plain  lan- 
guage employed  by  the  L^islature  requires.  If  section 
2072  can  be  applied  under  the  subsequent  statute  to  some 
interurban  railways  to  wit,  those  employing  steam  loco- 
motive engines  of  some  sort,  without  extending  it,  by  per- 
version of  its  language,  to  interurban  railways  employing 
electric  motor  cars,  then  the  extension  should  be  strictly 
limited  to  such  application  as  the  subsequent  statute  plainly 
and  not  obscurely  or  inferentially  authorizes.  The  rule 
that  penal  statutes  are  to  be  strictly  construed  is  too  well 
established  to  need  a  citation  of  authorities  in  its  support. 

The  dissenting  judges  would  be  quite  willing  to  agree 
that  in  view  of  the  ordinary  method  of  operating  electric 
motor  cars  on  interurban  railways,  the  whistle  should  be 
sounded  and  the  gong  rung  on  approaching  a  highway  cross- 
ing, and  that  a  failure  to  give  such  signals  might,  under 
proper  instructions,  be  fou^d  by  the  jury  to  constitute  neg- 
ligence; but  they  are  not  willing  to  agree  that  under  the 
statute  such  failure  constitutes  negligence  per  se, 

II.  It  is  contended  that  the  (5ourt  erred  in  submitting 
to  the  jury  the  question  whether  there  was  negligence  of 
defendant's  motorman  in  failing  to  stop  his  car  before  it 

struck   the    animal.      This   was   one   of   the 

2.  Same:  cross-  n         .•  <•  t  •       ai_  .•i»  i 

ing  accident:     allegations  01  negligeuce  in  the  petition,  and, 

negliffencc:  .  •      i  •  i  •         <i 

submission  of     uulcss  it  was  entirely  without  support  in  the 

issue.  ^  ^  *'  . 

evidence,  it  was  not  error  to  state  it  in  pre- 
senting the  issues  to  the  jury.  It  seems  to  us  that  the 
testimony  of  the  motorman  as  to  what  he  did  was  not 
conclusive  with  reference  to  his  care.  He  admits  that  he 
could  not  stop  the  car,  after  he  saw  the  horse,  before  he 
reached  the  crossing,  and  it  would  seem  self-evident  that 
if  it  was  possible  to  see  the  animal  on  the  crossing  at  suf- 
ficient distance  to  stop  the  ^  car  before  striking  it,  the 
motorman  should  have  observed  it  at  that  distance  and 
taken  proper  steps  to  avoid  the  accident.  Whether  the 
motorman  could^  in  the  exercise  of  reasonable  care,  have 
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seen  the  animal  in  time  to  have  stopped  his  car  before 
reaching  it  was  necessarily  a  question  for  the  jury's  consid- 
eration. 

IIL     Errors  are  assigned  as  to  the  action  of  the  court 
in  overruling  objections  to  questions  by  which  plaintiff's 
counsel  sought  to  elicit  the  fact  that  the  cars  were  not  prop- 
erly equipped  or  adjusted  as  to  air  brakes, 

3.  Same:  neg-  t    .t         t  •  -n  ,    • 

ligence:  plead-    and  the  clectric  controller  was  not  in  proper 

mgt:  evidence. 

condition.  The  ground  of  objection  is  that 
defects  in  the  car  and  equipment  were  not  alleged  in  the 
petition  as  constituting  negligence.  It  appears,  however, 
that  the  plaintiff  alleged  disregard  of  duty  on  the  part  of 
the  defendant,  by  its  agents  and  servants,  in  so  carelessly 
and  negligently  running  and  managing  the  electric  motor 
and  cars  that  the  injury  complained  of  was  occasioned.  It 
seems  to  us  that  this  allegation,  although  not  very  specific, 
was  sufficient,  in  the  absence  of  a  motion  for  more  specific 
statement,  and  that  it  covered  the  defect  in  the  equipment 
of  the  motor  and  cars.  The  questions  objected  to  were 
therefore  not  improper. 

IV.  The  court  gave  several  general  instructions  of 
a  stereotyped  form,  one  of  which  had  no  possible  applica- 
tion to  any  feature  of  the  case.     Such  instruction  should 

4.  Same:  in-  ^^^  hsLve  been  given ;  but  as  it  could  not 
haraittS*'  possibly  have  misled  the  jurors  in  the  de- 
*'~'""  termination   of   any  questions   submitted   to 

them,  the  error  was  plainly  without  prejudice,  and  con- 
stitutes no  ground  for  reversal. 

V.  An  instruction  is  criticised  in  which  the  jury  was 
told  that  if  the  motorman  observed  any  animal  upon  the 
track,  it  was  his  duty  to  use  any  and  all  signals  at  hand  to 

5.  Same:  ctom-  frighten  the  said  animal  from  the  track  or 
^ViSTmV.  crossing,  if  there  was  time  to  give  such  sig- 
tonnan.  j^^j^  ^f^^^  ^^^  animal  was  seen,  or  should, 

in  the  exercise  of  ordinary  care,  have  been  seen.  This 
was,  perhaps,  an  inapt  statement  of  the  rule  requiring  the 
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exercise  of  reasonable  care  in  giving  auch  signals  as  would 
be  likely  to  frighten  the  animal  from  the  track  and  pre- 
vent injury  to  it  There  can  be  no  question^  however,  as 
to  the  duty  of  the  motorman  if  he  saw,  or  in  the  exercise 
of  reasonable  care  could  have  seen,  the  horse  on  the 
crossing,  to  give  warning  signals  by  way  of  blowing  the 
air  whistle  or  ringing  the  gong  of  the  car,  for  such  signals 
would  be  calculated,  even  in  the  case  of  a  dumb  animal, 
to  cause  it  to  get  off  the  track  and  thus  avoid  the  danger 
of  injury,  Orayhill  v.  Chicago,  M.  &  St.  P.  B.  Co.,  112 
Iowa,  738;  McOill  y.  Minn.  &  St  L.  B.  Co.,  113  Iowa, 
358. 

In  the  opinion  of  the  majority  of  the  court  there  was 
no  prejudicial  error,  and  the  judgment  is  affirmed. 

McClain  and  Evans,  JJ.,  dissent  from  the  views  of 
the  majority  stated  in  division  I  of  the  opinion. 


State  of  Iowa,  Appellee,  v.  R.  G.  Mullen,  Appellant. 

False  pretenses:    iKDicrifENT:  sufficiency.    An  indictment  for  false 

1  pretense  in  procuring  a  check  in  pasrment  for  worthless  corpora- 
tion stock,  which  charges  intent  to  defraud,  sets  out  the  pre- 
tenses, ownership  of  the  property  obtained,  the  amount  of  cor- 
porate indebtedness  and  alleges  that  the  stock  was  worthless  and 
not  of  the  kind  represented,  is  sufficient. 

Same:     amendment  of  indictment.     Aii  indictment  for  false  pre- 

2  tense  may  be  amended  during  the  trial  to  correct  the  descrip- 
tion of  the  instrument  which  it  is  alleged  was  falsely  obtained. 

Same:    statute:   constitOtionality.    The  legislature  may  authorize 

3  the  amendment  of  indictments  in  mere  matters  of  form,  which 
will  not  prejudice  the  defendant.  Under  this  rule  the  Act  of, 
the  Thirty-third  General  Assembly  authorizing  an  amendment  to 
correct  errors  in  the  name  of  any  person,  or  in  the  description 
of  any  person  or  thing,  or  in  the  allegations  concerning  the 
ownership  of  property  that  may  be  described  in  the  indictment, 
is.  not  unconstitutional. 
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Same:    submission  of  issues.    Where  there  is  no  evidence  to  sup* 

4  port  an  issue  its  submission  is  erroneous. 

Same:     false  representations:    evidence.     Upon  a  trial  for  false 

5  pretense  in  obtaining  payment  for  worthless  corporate  stock,  evi- 
dence of  the  making  of  a  corporation  mortgage  more  than  a 
year  prior  to  the  \  alleged  false  representations  was  inadmissible 
to  show  the  corporation's  financial  condition  at  a  later  date.  Nor 
was  the  record  of  a  suit  against  the  corporation  in  which  a  sate 
of  its  property  was  ordered  admissible  for  that  purpose,  to  which 
neither  defendant  nor  the  prosecuting  witness  was  a  party,  and 
where  the  sale  was  made  some  time  after  the  offense  charged 
was  committed. 

Same:    instructions.    On  this  prosecution  for  falsely  obtaining  pay- 

6  ment  for  worthless  corporate  stock  a  refusal  of  the  court  to  in- 
struct, that  unless  the  prosecuting  witness  was  ignorant  of  the 
corporation's  financial  condition  the  accused  was  not  guilty,  and 
that  he  was  not  so  ignorant  if  the  accused  gave  or  read  to  him 
a  statement  showing  the  corporation  indebtedness,  was  prejudi- 
cial error. 


Appeal  from  Wayne  District  Court. — 'Koist.  H.  M. 

TowNEB^  Judge. 

Tuesday,  June  6,  1911. 

Defendant  was  indicted,  tried,  and  convicted  of  the 
crime  of  cheating  by  false  pretenses,  and  from  the  judg- 
ment imposed  appeals.     Reversed. 

Tedford  &  Carter  and  Brown  &  Dolman,  for  appel- 
lant. 

Oeorge  Cosson,  Attorney-General,  and  John  Fletcher, 
Assistant  Attomey-Q«neral,  for  the  State. 

Deemeb,  J. — It  is  charged  that  by  certain  false,  and 
fraudulent  representations  and  pretenses  defendant  secured 
from  one  A.  G.  Widmer  a  certain  check  for  the  sum  of 
$5^000  in  payment  of  fifty  shares  of  stock  in  a  corporation 
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known  as  the  Southwest  Smelting  &  Befining  Company,  a 
corporation  organized  under  the  laws  of  New  Mexico.  The 
alleged  representations  were,  in  effect,  as  charged:  (1) 
That  the  stock  was  of  the  par  value  of  $100  per  share. 
(2)  That  the  indebtedness  of  the  corporation  did  not  ex- 
ceed the  sum  of  $10,000.  (3)  That  the  shares  of  stock 
were  "treasury  stock"'  owned  by  the  company,  the  pro- 
ceeds of  which  was  to  go  into  the  treasury  of  the  company 
to  be  used  by  it  in  paying  its  debts  and  improving  its 
smelter  and  other  properties,  that  each  and  all  of  these 
allegations  were  false  and  untrue,  and  that  defendant 
knew  them  to  be  false  when  he  made  them,  and  that  such 
representations  were  made  to  defraud.  The  indictment, 
as  originally  returned,  charged:  That  defendant,  pursuant 
thereto,  did  then  and  there  "obtain  from  the  said  A.  G. 
Widmer  then  and  there  money  and  property  of  the  value 
of  $5,000,  in  a  bank  check,  drawn  on  the  Farmers'  & 
Drovers'  State  Bank,  of  Seymour,  Iowa,  and  signed  by 
the  said  A.  G.  Widmer,  and  then  and  there  delivered  to 
the  defendants.  A  more  particular  description  of  said 
check  is  to  this  grand  jury  unknown.  That  said  defend- 
ants did  then  and  there  present  said  check  to  the  said 
Farmers'  &  Drovers'  State  Bank  for  payment,  and  re- 
ceived from  said  bank  then  and  there  currency,  commonly 
called  money,  to  the  value  then  and  there,  of  $5,000.  A 
more  particular  description  of  said  money  is  to  this  grand 
jury  unknown.  That  said  defendants  well  knew  that 
said  stock  was  of  no  value,  that  said  false  representations 
were  made  then  and  there  for  the  express  purpose  of  ob- 
taining said  money  and  property  of  said  A.  G.  Widmer." 
This  allegation  was  afterward  amended  when  objec- 
tion was  made  to  the  check  offered  in  evidence  so  as  to 
read  as  follows:  "That  the  consideration  given  by  A.  G. 
Widmer,  at  Seymour,  Iowa,  on  the  30th  day  of  November, 
1906,  for  the  said  fifty  shares  of  stock  was  in  the  form 
of  a  check,  in  words  and  figures,  as  follows,  to  wit:    'Sey- 
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mour^  lowa^  fTovember  30,  1906.  The  fTuma  Block  Coal 
Company,  No.  1,454.  Pay  to  the  order  of  A.  G.  Wid- 
mer,  $5,000.00,  five  thousand  and  no/100  dollars.  The 
Numa  Block  Coal  Company,  hy  A.  G.  Widmer,  Treasurer. 
To  Farmers'  &  Drovers'  State  Bank,  Seymour,  Iowa.' 
And  which  said  check  was  then  and  there  indorsed  on  the 
back  as  follows:  *A.  G.  Widmer.'  And  which  said  check 
was  then  and  there  of  the  value  of  $5,000,  and  was  then 
and  there  the  property  of  the  said  A.  G.  Widmer,  and 
which  said  check  was  then  and  there  obtained  of  and  from 
the  said  A.  G.  Widmer,  as  stated  and  set  out  in  the  in- 
dictment herein  and  amendment  thereto,  and  that  said 
A.  G.  Widmer  was  induced  to  deliver  the  said  check  to 
the  said  B.  G.  Mullen  and  B.  M.  Nichols  by  and  on  ac- 
count of  the  false  pretenses  stated  and  set  out  in  the  in- 
dictment herein." 

This  amendment  was  filed  over  defendant's  objections, 
with  the  permission  of  the  trial  court,  and  the  ruling  is 
challenged.  As  to  this  more  hereafter.  After  a  long  trial 
defendant  was  convicted  and  sentenced  to  the  state  peni- 
tentiary for  the  term  of  three  years.  Something  like  eleven 
assignments  are  relied  upon,  and  many  of  these  are  sub- 
divided into  sections.  The  argument,  however,  is  directed 
to  five  main  propositions,  and  such  of  these  as  are  deemed 
important  will  receive  our  attention. 

I.  The  indictment  was  challenged  by  motion  in 
arrest  of  judgment,  and  it  is  argued  with  great  assurance 
that  it  charges  no  offense  known  to  the  law.     If  it  does 

not  do  so,  the  county  attorney  who  drew  it 
*'  TiKSE'Sdict-  ^^  ^^*  understand  the  use  of  language,  for 
dSiy.*"*"  the  indictment  without  the  amendment  cov- 
ers nearly  five  closely  printed  pages  of  the 
abstract,  each  page  containing  the  usual  number  of  words. 
The  exact  claim,  as  we  understand  it,  is  that  while 
enough  words  were  used,  they  are  disconnected  and  never 
arrive  at  any  conclusion  or  charge.     It  must  be  conceded 
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that  the  charge  is  not  stated  in  simple  and  concise  lan- 
guage, and  that  the  reader  has  to  carry  in  memoiy  a  good 
many  statements  before  reaching  any  direct  charge;  bat, 
taken  as  a  whole,  we  find  all  the  elements  necessary  to 
constitute  an  offense  included  in  the  language  used.  It 
charges  an  intent  to  defraud,  sufficiently  sets  out  the  pre- 
tenses, with  sufficient  accuracy  states  the  ownership  of  the 
property  obtained  by  defendant,  adequately  and  with  suffi- 
cient fullness  states  the  real  amount  of  the  indebtedness 
of  the  corporation,  states  that  the  stock  received  by  Widmer 
was  worthless,  alleges  that  the  stock  purchased  was  rep- 
resented to  be  treasury  stock,  and  alleges  that  the  stock 
received  by  Widmer  was  not  treasury  stock.  Some  other 
points  made  against  the  indictment  will  be  considered  later, 
as  they  do  not  go  to  the  indictment  as  a  whole.  Every 
essential  allegation  seems  to  have  been  made,  and  the  court 
did  not  err  in  overruling  the  motion  in  arrest 

II.  When  the  check  which  Widmer  gave  for  the 
stock  was  introduced  in  evidence,  defendant  objected,  for 
the  reason  that  it  was  not  the  property  described  in  the 

indictment.     The  trial  court  intimated  that 

a.  Same:  amend-       ..  ■.«  ^•.i  i*.*  i  <• 

ment  of  in-       it   wouid   sustaiu   the  •  objcction   because    of 

dictment.  ,  _  . 

variance  between  the  allegations  and  the 
proof.  Thereupon  the  county  attorney  filed  the  amend- 
ment heretofore  set  out.  The  Thirty-Third  General  As- 
sembly passed  an  act  known  as  chapter  227,  paragraph  7 
of  which  reads  as  follows:  "The  county  attorney  may,  at 
any  time  before  or  during  the  trial  of  defendant  upon  in- 
dictment, amend  the  indit^tment  so  as  to  correct  errors  in 
the  name  of  any  person  or  in  the  description  of  any  person 
or  thing,  or  in  the  allegations  concerning  the  ownership  of 
property  that  may  be  described  in  the  indictment;  but 
such  amendment  shall  not  prejudice  the  substantial  rights 
of  the  defendant,  or  charge  him  with  a  different  crime  or 
different  degree  of  crime  from  that  charged  in  the  ori^nal 
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indictment  returned  by  the  grand  jury."     The  amendment 
comes  within  the  terms  of  this  statute. 

But  defendant  contends  that  the  statute  is  invalid  and 
unconstitutional.  Such  statutes  have  uniformly  been  sus- 
tained in  the  face  of  like  claims.     See  Commonwealth  v. 

Holley,  8  Gray  (Mass.)  458;  Miller  v. 
^  wMtitJw*'    Stale,  68  Miss.  221  (8  South.  278) ;  Peebles 

V.  State,  55  Miss.  484;  State  v.  SchricJcer, 
29  Mo.  265;  Rough  v.  Commonwealth,  78  Pa.  495;  Peo- 
ple V.  Johnson,  104  N.  Y.  218  (10  N.  E.  690) ;  State  v. 
Johnson,  29  La.  Ann.  7l7;  State  v.  Carter  (La.),  9  South. 
128;  State  v.  Donovan,  75  Vt  808  (55  Atl.  611);  People 
V.  McCullough,  81  Mich.  25  (46  N.  W.  515) ;  People  v. 
Price,  74  Mich.  37  (41  N.  W.  863) ;  State  v.  Sullivan, 
85  La.  Ann.  844;  People  v.  Brown,  110  Mich.  168  (67 
If.  W.  1112);  People  v.  Mott,  34  Mich.  80;  Baker  v. 
State,  88  Wis.  140  (59  N.  W.  570) ;  Secor  vJ  State,  118 
Wis.  621  (95  N.  W.  942) ;  State  v.  Bright,  105  La.  341 
(29  South.  903);  People  v.  Hildebrand,  71  Mich.  313 
(38  N.  W.  919) ;  State  v.  Oliver,  20  Mont.  318  (50  Pac. 
1018).  Such  statutes  as  the  one  now  under  consideration 
are  becoming  common  to  most  jurisdictions,  and  the  uni- 
versal holding  is  that  the  Legislature  may  authorize  and 
permit  the  amendment  of  indictments  at  any  time  in  mere 
matters  of  form  when  defendant  will  not  be  prejudiced 
thereby.  Of  course,  the  Legislatilre,  so  long  as  it  retains 
the  grand  jury,  can  not  authorize  the  amendment  of  in- 
dictments in  matters  of  substance,  for,  as  amended,  the 
indictment  would  not  be  the  finding  of  the  grand  jury. 
The  difficulty  then  is  in  determining  whether  the  amend- 
ment is  as  to  a  matter  of  form  or  goes  to  the  .substance  of 
the  charge.  As  a  general  rule,  the  holdings  have  been 
that  a  mistake  as  to  the  name  of  a  third  person  or  as  to 
the  ownership  of  property  may  be  amended.  See  cases 
hitherto  cited  and  also  the  following:  State  v.  Hanks, 
S9  La.  Ann.  234  (1  South.  458);  State  v.  Casavant,  64 
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Vt  405  (23  Atl.  636) ;  Baker  v.  State,  68  Wis.  140  (59 
N,  W.  570);  Myers  v.  Com.,  79  Pa.  308;  Bosenberger  v. 
Com.,  118  Pa.  77  (11  Atl.  782). 

III.  One  of  the  alleged  false  representations  was 
that  the  stock  was  worth  $100  per  share^  and  that  Wid- 
mer  relied  upon  the  representation  as  to  value,  whereas, 

in  truth,  the  stock  was  valueless.  We  have 
^  mistlon^f        gouc  through  the  record  with  care,  and  fail 

to  find  any  testimony  showing  or  tending  to 
show  that  defendant  made  any  representation^  as  to  the 
value  of  the  shares  of  stock,  and  there  is  also  an  entire 
ahsence  of  testimony  showing  that  Widmer  relied  upon 
any  such  statements.  The  trial  court  erred  in  suhmitting 
this  issue  to  the  jury. 

IV.  In  order  to  prove  the  indebtedness  of  the  cor- 
poration at  the  time  when  the  representations  are  said  to 
have  been  made,  the  state  was  permitted  to  introduce  in 

Same-  false  cvideucc,  over  defendant's  objections,  a  cer- 
S(fn7f*"vf.'  tified  copy  of  a  mortgage  purporting  to  have 
^*"*^*'  been  executed  by  the  corporation  to  secure 

the  payment  of  one  hundred  and  fifty  first-mortgage  bonds 
of  $1,000  each,  covering  the  entire  property  of  the  com* 
pany.  This  mortgage  was  made  in  October  of  the  year 
1905,  and  the  representations  as  to  indebtedness  are  said 
to  have  been  made  in  November  of  the  year  1906.  This 
certified  copy  of  the  mortgage  was  no  proof  of  a  subse- 
quent indebtedness  to  the  amount  thereof,  and  it  should 
not  have  been  admitted  in  evidence.  State  v.  Clark,  141 
Iowa,  297. 

Supplementary  to  this,  and  no  doubt  for  the  purpose 
of  showing  the  value  of  the  stock,  the  state  was  permitted 
to  introduce  in  evidence,  over  defendant's  objections,  the 
records  and  proceedings  of  a  case  in  New  Mexico  of  Col- 
lens  Bond  &  Investment  Company  against  the  corporation, 
showing  a  judgment  by  agreement  against  the  company  for 
the  full  amount  claimed  and  a  sale  of  the  property  of 


June  1911]       State  of  Iowa  v.  Muixei^.  899 

the  corporation.  The  order  confirming  the  sale  was  made 
in  January  of  the  year  1909.  To  this  action  neither  de- 
fendant nor  the  prosecuting  witness  was  a  party^  and  we 
think  the  trial  court  was  in  error  in  permitting  these  rec- 
ords to  be  introduced  in  evidence.  They  neither  showed 
nor  tended  to  show  indebtedness  at  the  time  in  question, 
nor  did  they  throw  any  light  upon  the  question  of  the 
value  of  the  stock  at  the  time  the  same  was  sold.  The 
sale  of  the  property  happening  more  than  two  years  after 
the  statements  are  said  to  have  been  made  as  to  indebted- 
ness and  value  of  the  stock  was  not  competent  to  establish 
either  value  or  indebtedness.  Presumptions  do  not  ordi- 
narily relate  backward.  When  they  do,  the  period  of 
time  is  short  and  the  sequence  apparent.  The  records 
should  not  have  been  received.  Ellis  v.  State,  138  Wis. 
513  (119  N.  W.  1110,  20  L.  R.  A.  (N.  S.)  444,  131 
Am.  St.  Rep.  1022) ;  McNicol  v.  Collins,  30  Wash.  318 
(70  Pac.  753);  Oere  v.  Insurance  Co.,  67  Iowa,  272. 

The  case  was  complicated,  and  the  only  issue,  as  we 
think,  which  the  testimony  tended  to  support,  was  defend- 
ant's misrepresentation  as  to  the  amount  of  the  indebted- 

6.  Samb:  in-  ^^^^  ^^  ^^^  Corporation  at  the  time  the  stock 
■tructiona.  ^^^  ^^jj  ^  Widmcr.  Of  the  other  represen- 
tations there  was  little  or  no  testimony,  and  yet  a  great 
amount  of  evidence  was  taken  which  it  is  claimed  had 
some  bearing  upon  the  case.  The  defendant  asked  the 
court  to  give  the  following  instruction:  "The  jury  is 
instructed  that,  unless  it  should  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  said  A.  G. 
Widmer  was  at  the  time  he  purchased  and  paid  for  the 
stock  as  charged  in  the  indictment  ignorant  of  the  real 
condition  of  the  Southwest  Smelting  &  Refining  Company 
with  re^ct  to  its  indebtedness,  it  can  not  find  the  de- 
fendant guilty  of  the  charge  that  he  falsely  represented 
the  amount  of  said  indebtedness;  and  if  at  and  prior  to 
said  time  the  defendant  had  given  to  said  A.  G.  Widmer 
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a  statement  lAowiiig  the  true  amount  of  such  indebtedness, 
or  had  read  such  a  statement  to  him,  or  in  his  presence 
and  hearing,  th^i  he  was  not  so  ignorant.'^  This,  or  some- 
thing like  it,  should  have  been  given,  and,  as  the  matter 
was  not  clearly  brought  to  the  attention  of  the  jury,  it  is 
more  than  likely  that  prejudice  resulted  to  defendant 
from  the  omission.  In  a  colloquy  between  the  court  and 
the  jury  after  the  case  was  submitted,  it  appeared  that 
this  was  one  of  the  pivotal  points  in  the  case,  and  no  spe- 
cific instruction  was  given  with  reference  thereto  unless 
it  be  found  in  what  the  court  said  orally  to  the  jury. 

This,  of  course,  did  not  cure  the  omission  and  was 
doubtless  error  in  itself,  because  not  given  in  writing. 

For  the  errors  pointed  out,  the  judgment  must  be, 
and  it  is^  reveraecL 


Ths  McCaull  Dinsmose  Co.,  Appellee,  v.   Fsitzson 

Gbain  Co.  et  ai^.  Appellants. 

Sales:  failube  to  deliver:  damages.  The  defendant  in  this  action 
contracted  for  the  sale  of  com  to  be  delivered  during  a  certain 
month,  and  having  failed  in  making  delivery  during  the  time  speci- 
fied he  recognized  and  treated  the  contract  as  in  force  for  some 
time  thereafter.  He  also  notified  the  buyer  that  he  would  insist 
on  a  settlement  according  to  the  rules  of  trade,  which  required 
the  plaintiff  at  the  end  of  the  specified  time  for  delivery  to  pur- 
chase in  the  open  market.  Held,  that  the  defendant  could  not 
rely  on  plaintiffs  failure  to  purchase  elsewhere  on  the  last  day 
of  the  time  allowed  for  delivery,  and  thus  defeat  recovery  for 
the  loss  sustained  in  purchasing  elsewhere  within  a  reasonable 
time  thereafter;  plaintiff  during  such  time  having  frequently  re- 
quested delivery  by  defendant  as  agreed. 

Appeal  from  Woodbury  District  Court. — ^Hosr.  Wm. 

HuTGHiKsox,  Judge. 

TuBBDAT,  June  6,  1911. 
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Action  at  law  to  recover  damages  for  failure  to  per- 
form contract  for  sale  of  corn.  Judgment  for  plaintiff, 
and  defendants  appeal.     Affirmed. 

Skull,  Famsworth  dc  Sammis,  for  appellants. 

Pitkin  &  Smith,  for  appellee. 

Wbavbb,  J. — The  defendants,  constituting  a  partner- 
ship, were  dealers  in  grain  at  Osmond,  Neh.,  and  Sioux 
City,  Iowa,  and  on  or  about  January  4,  1909,  entered  into 
an  agreement  to  sell  plaintiff  five  thousand  bushels  of 
No.  8  white  com  at  fifty  cents  per  bushel,  to  be  delivered 
on  the  cars  at  Osmond  during  said  month  of  January, 
subject  to  Burlington,  Iowa,  weights  and  inspection.  De- 
fendant appears  to  have  fou^d  difficulty  in  obtaining  com 
of  the  required  kind  and  grade,  and  on  February  11, 
1909,  had  shipped  but  one  carload  containing  about  one 
thousand  one  hundred  and  seventy-three  bushels.  Cor^ 
respondence  and  oral  negotiations  upon  the  subject  were 
had  between  the  parties  at  frequent  intervals  over  a 
period  of  two  or  three  months,  plaintiff  frequently  calling 
upon  the  defendant  to  complete  the  delivery,  and  defend- 
ants explaining  their  inability  to  secure  corn  of  the  agreed 
quality.  At  one  time  a  proposition  was  considered  to  ship 
com  of  a  lower  grade  subject  to  proportionate  diminution 
in  price,  but  such  agreement  was  never  consummated. 
Finally,  on  April  20,  1909,  plaintiff  went  into  the  market 
and  bought  com  to  the  amount  necessary  to  satisfy  the 
defendant's  contract,  paying  therefor  seventy-three  and 
one-half  cents  per  bushel.  Of  this  action  it  at  once  noti- 
fied defendant  and  demanded  a  settlement  on  that  basis, 
but  defendant  repudiated  the  purchase  as  unauthorized, 
saying  that  it  would  now  settle  only  "in  strict  conformity 
ijo  the  conditions  of  sale."  Suit  being  brought  to  recover 
the  difference  between  the  contract  price  of  the  undeliv- 
Vol.  151  Ta.— 26. 
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ered  com  and  the  price  at  which  it  was  purchased  on  the 
market,  the  defendant  answered  alleging  that  after  they 
discovered  their  inability  to  procure  the  grade  called  for 
by  the  contract,  the  sale  was  by  agreement  of  the  parties 
mutually  abandoned  or  converted  into  an  agreement  to 
deliver  the  com  only  in  the  event  that  defendants  suc- 
ceeded in  obtaining  it,  and  failure  therein  should  give  rise 
to  no  claim  for  damages.  Further  answering,  it  was  al- 
leged that  under  the  rules  of  the  trade  failure  to  deliver 
the  com  during  the  month  of  January  authorized  the 
plaintiff  to  go  into  the  market  on  the  last  day  of  that 
month  and  purchase  it,  charging  to  the  defendants  any 
loss  thus  suffered,  but  that  plaintiff  failed  to  exercise  this 
option,  and  thereby  waived  all  right  to  recover  damages 
on  account  of  the  nondelivery.  The  issues  were  tried 
to  the  court  without  a  jury,  resulting  in  a  judgment  for 
plaintiff  for  the  amount  of  its  demand. 

The  last-mentioned  defense  is  not  pressed  upon  our 
attention  nor  could  any  reliance  be  reasonably  placed 
thereon.  The  record  shows  that  the  time  of  delivery  was 
prolonged  to  accommodate  the  defendants,  and  in  their 
correspondence  on  that  subject  they  continued  for  weeks 
after  January  31  to  treat  their  contract  to  deliver  the  re- 
quired amount  of  com  as  still  obligatory  upon  them  and 
offered  no  suggestion  that  plaintiff  had  waived  or  lost  any 
right  by  failing  to  dose  the  deal  by  purchase  in  the  mar- 
ket at  the  end  of  that  month.  As  late  as  March  4,  re- 
sponding to  a  telegram  to  rush  the  com  forward,  they 
stated  the  cause  of  the  delay  to  be  the  low  grade  of  corn 
brought  in  by  the  farmers.  On  March  8  they  wrote  the 
plaintiff,  "In  accordance  with  our  tjonversation  today  you 
may  better  buy  back  bal.  of  white  com  sold  to  you.  Pro- 
vided you  buy  it  Chicago  as  we  understood  it  was  sold 
there.  Draw  on  us  through  1st  Nat.  Bk.  here  for  differ- 
ence.'*  On  March  23  they  wrote  in  a  somewhat  different 
tone    acknowledging   the    agreement   to   sell,    and   for   the 
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first  time  suggest  that  as  they  are  unable  to  supply  the 
com  and  as  plaintiff  has  seemed  unwilling  to  accept  offers 
of  settlement  they  ^^must  insist  on  settle  same  as  per 
your  confirmation  and.  rules  of  trade."  During  the  next 
thirty  days  plaintiff  made  the  purchase  on  the  market  to 
which  we  have  alluded.  Under  such  circumstances  we 
are  very  clear  defendants  are  in  no  position  to  claim  any 
advantage  from  plaintiff's  indulgence  in  extending  the 
time  of  delivery  beyond  January  31. 

I^or  are  we  able  to  find  any  evidence  of  an  agreement, 
express  or  implied,  to  relieve  the  defendants  from  the  ob- 
ligation of  their  contract  except  in  the  extension  of  the 
time  of  delivery.  In  none  of  the  letters  on  either  side  is 
anything  said  of  abandoning  the  deal,  and  when  notified 
of  plaintiff's  act  in  purchasing  the  com  to  complete  the 
delivery  no  objection  was  raised  by  defendants  oil  the 
score  that  they  had  been  relieved  of  the  duty  to  furnish 
it.  Indeed,  the  most  that  can  be  inferred  from  the  man- 
ner in  which  their  dealings  were  carried  on  after  January 
81  is  that  strict  time  of  delivery  was  waived  and  defend- 
ants given  the  privilege  to  make  it  within  a  reasonable 
period  thereafter.  Plaintiffs  waited  until  April  20,  and 
then  after  repeated  and  urgent  requests  of  the  defendants 
to  furnish  the  com,  went  into  the  market  and  bought 
it.  This  we  think  they  rightfully  could  do  whether  the 
act  be  measured  by  the  standard  of  trade  rules  or  by 
well  established  principles  of  the  law  of  sales.  It  is  doubt- 
less true  that  owing  to  the  limited  supply  of  com  of  the 
proper  grade  and  the  advance  in  market  values,  the  deal 
was  an  unprofitable  one  for  the  defendants,  but  so  far  as 
appears  from  the  record  there  was  no  unfairness  in  the 
transaction.  The  conclusion  of  the  trial  court  that  de- 
fendants are  justly  indebted  to  plaintiff  for  the  difference 
between  the  agreed  price  of  the  undelivered  com  and  the 
price  at  which  it  was  purchased  is  the  only  one  which  is 
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fairly  deducible  from  the  record,  and  it  is  therefore  af- 
firmed. 


Iowa  Central  St.   Co.^  Appellant,  v.  August  Hoican, 

Appellee. 

Railroads:    dedication  op  depot  grounds:    acceptance:    bubden  op 

1  proof:  evidence.  The  burden  is  upon  one  claiming  title  to  real 
property  by  dedication  to  prove  not  only  the  dedication  as  made 
in  the  town  plat  but  also  to  show  acceptance,  either  by  direct  evi- 
dence or  by  facts  and  circumstances  from  which  an  inference 
of  acceptance  can  fairly  arise.  In  this  action  the  railway  com- 
pany fenced  its  depot  grounds  on  the  line  forming  the  boundary 
line  of  the  right  of  way,  prior  to  an  alleged  dedication  of  addi- 
tional depot  grounds  adjacent  to  the  right  of  way,  and  the  fence 
was  thereafter  maintained  and  once  rebuilt  Soon  after  filing 
the  plat  containing  additional  grounds  the  owners  duly  executed 
and  filed  an  instrument  vacating  that  part  of  the  plat  lying  ad- 
jacent to  the  line  of  right  of  way  and  fence  in  question,  and 
subsequently  the  land  involved  was  conveyed  to  other  parties. 
Held,  that  the  evidence  was  insufficient  to  show  title  by  dedica- 
tion because  of  the  lack  of  proof  of  acceptance. 

Same:    adverse  possession:    evidence.     To  sustain  a  claim  of  title 

2  based  on  long  continued  possession  of  real  property  there  must 
be  a  showing  of  actual,  open  and  notorious  possession.  Proof 
of  the  mere  forcible  erection  of  a  fence  is  not  sufficient. 

Same.     Mere  continuance  of  possession  by  a  grantor  after  his  con- 

3  veyance  will  not  set  the  statute  of  limitations  in  running;  but 
there  must  also  be  some  distinct  act  on  his  part  clearly  indicating 
that  he  is  holding  adverse  to  the  grantee. 

Same.    Where  a  grantor  continues  in  possession  of  the  property  and 

4  afterward  conveys  the  same  to  another  by  warranty  deed  for  a 
valuable  consideration  he  does  an  act  distinctly  hostile  to  the 
alleged  title  of  the  first  grantee  and  the  taking  of  possession  of 
the  second  grantee  is  also  hostile  and  adverse. 

Weaver,  J.,  dissenting. 

Appeal  from  Hardin  District   Court, — ^Hon.   C.   Q.   Lse, 

Judge. 
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Tuesday,  June  6,  1911. 

Action  in  equity  to  enjoin  the  interference  by  de- 
fendant- with  the  erection  of  a  fence  along  the  alleged  east 
line  of  plaintiflP's  depot  grounds  where  they  adjoin  the 
premises  of  the  defendant,  and  to  quiet  the  title  of  the 
plaintiff  in  its  depot  grounds.  There  was  an  answer  and 
cross-bill.  Decree  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

c7.  /.  Dille,  0.  W,  Seevers  and  J.  H.  Scales,  for  ap- 
pellant. 

Albrooh  &  Lundy  and  J.  8.  Roberts,  for  appellee. 

Evans,  J. — The  controversy  between  the  parties  as 
developed  by  the  evidence  and  the  arguments  is  over  the 
ownership  of  a  strip  of  land  varying  from  thirty  to  fifty 
feet  wide,  and  lying  contiguous  to  the  east  side  of  the 
plaintiff's  right  of  way.  The  nature  of  the  controversy 
is  not  disclosed  by  any  definite  issue  tendered  in  the  peti- 
tion. The  petition  contains  no  description  of  any  real 
estate.  It  alleges  plaintiff's  ownership  of  ita  "depot 
grounds"  without  other  description.  It  avers  that  plaintiff 
acquired  such  depot  grounds  in  September,  1870,  and  this 
averment  is  admitted  in  the  answer.  It  avers  generally 
that  the  defendant  is  claiming  to  own  a  part  of  its  depot 
grounds  on  the  east  side,  and  that  he  has  interfered  with 
the  attempt  of  the  plaintiff  to  erect  a  fence  on  its  east 
line.  The  petition  does  not  set  out  plaintiff's  title  either 
to  the  depot  grounds  or  to  this  particular  strip.  From 
the  evidence  and  the  argument,  however,  it  appears  that 
the  plaintiff,  claims  to  own  this  particular  strip  by  virtue 
of  an  alleged  dedication  contained  in  a  town  plat  executed 
and  filed  by  the  owners  of  the  land  included  therein.  The 
following  is  a  copy  of  such  plat: 
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I  do  hereby  certify  that  the  above  plat  of  the  town  of  Abbott  was 
made  by  me  and  le  correct,  and  showe  the  shape  and  dlmenBlona  of  the 
_.__._    ._    gjieya  and  other  Bubdlvlalons  of  the  N.   W.    >4   Of 


the  N.'w.  (i  of  8ocL  3S.  T.  %i  R.  19  Weat  Bth  P.  M..  Bnd  the  East  U 
N.  E.  of  the  N.  E.  of  Sect.  SI  T.  SB  R,  19.  and  I  do  hereby  further  certify 
that  the  Raid  blocks,  lots,  streets  and  alleys  were  surveyed  by  me.  ana 


-  —  -.    s  of  depot  grounds   marked  In   rod,  and 

stakes  at  all  the  corners  of  each  block  and  lot.  slie  of  lots  ItOzGD  feet. 
width  of  streets  70  feet  alleys  !0  feet. 

W.  8cott  Johnson, 

EL  BL  ft  Surveyor. 

From    the   undenied    allegations   of   the   petition    and 
from  undisputed  testimony  in  the  case,  the  following  facts 
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appear.  Plaintiff's  predecessor^  the  Eldora  Bailway  Com- 
pany, acquired  the  right  of  way  now  owned  by  the  plain- 
tiff by  deed  in  1868.  For  convenience  of  discussion,  we 
will  refer  to  the  plaintiff  as  in  existence  from  the  begin- 
ning and  treat  it  as  standing  in  the  shoes  of  its  predeces- 
sors. The  plaintiff  acquired  its  ^^depot  grounds"  in  Sep- 
tember, 1870,  and  at  the  same  time  went  into  possession 
of  the  same,  and  has  been  in  possession  of  the  saine  ever 
since,  according  to  the  averments  of  paragraphs  3,  4,  and 
5  of  its  petition.  In  1871,  the  owners  of  the  land  on 
both  sides  of  the  railroad  laid  out  a  town  plat  in  the  form 
above  indicated.  This  plat  was  filed  in  October,  1871; 
The  theory  of  the  plaintiff  in  argument  is  that  this  plat 
purported  to  dedicate  to  it  certain  "depot  grounds." 
Whether  such  plat  should  be  construed  as  an  attempted 
dedication  of  "depot  grounds,"'  or  as  a  mere  recognition 
of  "depot  grounds"  already  existing,  is  a  serious  question, 
which  we  will  not  stop  now  to  discuss.  It  may  be  noted, 
however,  in  passing  that  the  only  reference  in  the  plat  to 
depot  grounds  is  contained  in  a  descriptive  statement  of 
the  surveyor.  No  measurement  or  dimension  of  the  depot 
grounds  purports  to  be  set  forth.  That  accuracy  in  this 
respect  was  not  aimed  at  is  indicated  by  the  fact  that  the 
railroad  is  shown  thereon  in  a  straight  line,  whereas  the 
undisputed  testimony  shows  that  the  right  of  way  and 
the  track  thereon  were  and  are  laid  in  a  curve.  The  plat 
does  not  purport  to  show  this  right  of  way  as  distinguished 
from  the  railroad  track,  or  as  distin^ished  from  its  ex- 
isting depot  grounds.  The  theory  of  plaintiff  is  that  by 
laying  this  plat  to  the  ground  it  gives  to  plaintiff  a  strip 
of  ground  lying  on  the  east  of  its  original  right  of  way. 
There  is  a  serious  question  whether  the  plaintiff  has  in 
this  record  any  competent  evidence  in  support  of  its  sur- 
vey as  applied  to  the  ground.  Its  engineer  who  made  the 
survey  took  for  his  starting  point  an  assumed  location 
of  the  government  comer  at  the  northwest  comer  of  section 
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35,  without  any  preliminary  proof  as  to  the  identification 
of  such  original  comer.  Passing  these  questions,  however, 
and  construing  the  plat  in  accord  with  the  plaintiff's 
theory  and  assuming  the  correctness  of  its  survey,  we  take 
up  the  question  on  its  broader  merits,  and  inquire  whether 
plaintiff  has  proved  its  title  to  the  particular  strip  which 
it  claims  in  evidence  and  argument,  but  which  it  has  not 
described  in  its  petition. 

I.  As  we  understand  the  record,  plaintiff's  depot 
ground  was  already  fenced  along  its  east  line  prior  to  the 
alleged  dedication  by  the  town  plat.    This  east  line  was  the 

east  line  of  the  right  of  way.     The  burden 
dedication  of     is  upou  the  plaintiff  to  prove  its  title.     It 

depot  grounds: 

acceptence:        is  not  Sufficient  for  it  to   prove   alone   the 

burden  of  ^        ^  ^  * 

^of :  evi-        dedication   as   made   in   the   town   plat.      It 

must  also  prove  an  acceptance  on  its  own 
part.  Assuming  that  formality  is  not  required  to  consti- 
tute such  acceptance,  and  that  it  need  not  be  proved  by 
direct  evidence,  the  burden  is  yet  upon  the  plaintiff  to 
show  facts  and  circumstances  from  which  an  inference  of 
acceptance  can  fairly  arise.  To  this  end  it  becomes  im- 
portant to  consider  the  facts  and  circumstances  for  the 
thirty-odd  years  following  the  filing  of  the  plat  in  ques- 
tion. Very  soon  after  the  filing  of  the  plat  (the  exact 
date  does  not  appear  in  the  record)  the  same  owners  of 
the  land  by  proper  instrument  duly  executed  and  filed 
vacated  all  that  part  of  the  town  plat  lying  east  of  the 
right  of  way.  This  was  done  while  they  were  still  in  pos- 
session of  all  such  land  as  farm  land  including  the  strip 
now  in  controversy,  and  presumably  before  any  street  or 
alley  had  been  thrown  open  to  the  public  or  accepted  by 
the  public,  and  before  any  lots  had  been  sold  to  any 
purchaser.  By  this  instrument  the  owners  purported  to 
obliterate  that  part  of  the  town  plat  and  to  restore  it  to  its 
former  condition  as  farm  land,  and  as  such  they  continued 
in  the  exclusive  possession  of  it,  farming  it  and  controlling 
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it.  It  so  remained  in  the  possession  of  the  original  owners 
and  their  devisees  until  the  year  1888,  when  the  particular 
land  in  controversy  was  conveyed  by  appropriate  descrip- 
tion by  warranty  deed  to  one  Tuttle.  Within  the  fourteen 
years  following  the  same  land  was  conveyed  to  three  suc- 
cessive grantees  by  warranty  deeds.  From  the  last  of  such 
grantees,  one  QuackendaU,  the  plaintiff  purchased  in 
1902.  He  also  took  under  a  warranty  deed.  Each  of 
these  grantees  took  possession  successively  under  his  war- 
ranty deed,  and  there  is  no  question  of  the  good  faith  of 
any  of  them.  For  thirty-five  years  the  plaintiff  made  no 
sign  of  making  any  claim  of  any  kind  to  this  land.  The 
vacation  instrument  and  the  successive  warranty  deeds 
were  all  duly  recorded.  During  all  that  time  the  plaintiff 
maintained  a  fence  along  the  east  line  of  its  right  of  way. 
Once,  at  least,  during  those  years  it  rebuilt  its  fence  on 
the  same  line  as  before.  We  think  these  facts  are  clearly 
inconsistent  with  any  theory  of  acceptance  of  the  dedica- 
tion by  the  plaintiff  prior  to  the  filing  of  the  vacation  in- 
strument by  the  original  owners. 

If  there  was  no  acceptance  prior  to  the  filing  of  such 
instrument  of  vacation,  then  such  instrument  was  legally 
effective  to  accomplish  its  declared  purpose.  It  is  true 
that  such  instrument  does  not  include  the  ''depot  grounds" 
in  its  enumeration,  while  it  does  enumerate  blocks  and 
streets.  But  it  does  purport  to  vacate  ''all  the  said  town 
plat  on  the  east  side  of  the  track  of  the  Central  Eailroad 
of  Iowa."  In  this  respect  the  vacation  instrument  is  as 
broad  as  the  original  instrument  of  dedication  which  did 
not  in  terms  make  any  reference  to  the  depot  grounds. 
The  act  of  purported  vacation  and  the  successive  warranty 
deeds  and  the  successive  changes  of  possession  thereunder 
were  all  essentially  hostile  to  any  theory  of  interest  on 
the  part  of  the  plaintiff;  and  the  absence  of  claim  on  the 
part  of  the  plaintiff  and  its  conduct  in  maintaining  and 
rebuilding  the  fence  so  as  to  exclude  the  strip  were  incon- 
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sistent  with  its  present  claim  of  ownership.  Our  conclu- 
sion is  therefore  that  plaintiff  has  not  proved  title  in  itself 
for  want  of  acceptance  of  the  alleged  dedication. 

II.  There  is  another  view  of  this  case  which  seems 
to  us  quite  fatal  to  plaintiff's  claim.  As  already  indicated 
herein,  the  plaintiff  did   not  in  its  petition   set  up  any 

paper  title  in  itself.     It  simply  alleged  in 
verse' poMes-      paraiTraphs  3  and  4  of  its  petition  that  it 

•ion:  evidenoe.    *         «     *  * 

acquired  title  to  its  depot  grounds  in  Sep- 
tember, 1870,  and  that  on  such  date  it  entered  into  pos- 
session of  the  same,  and  that  it  has  been  ill  the  possession 
and  use  of  the  same  continuously  ever  since.  Paragraph  5 
of  the  petition  is  as  follows:  "Par.  5.  That  your  peti- 
tioner has  been  in  actual  and  open  possession  of  said  sta- 
tion grounds  in  said  town  of  Abbott  at  all  times  in  the 
operation  of  its  line  of  railway,  but  it  has  not  at  all  times 
used  every  part  for  tracks  or  building  sites,  but  has  from 
time  to  time  increased  the  tracks  and  occupancy  by  build- 
ings according  to  the  increase  in  demand  for  such  tracks 
and  buildings."  It  is  manifest,  therefore,  that  the  peti- 
tion declares  upon  a  title  acquired  more  than  one  year 
prior  to  the  alleged  dedication  which  is  alleged  to  be  sup- 
ported by  a  continuous  actual  possession  of  more  than 
thirty-five  years.  Whatever  such  paper  title  acquired  in 
September,  1870,  was,  it  was  disclosed  neither  by  thq  pe- 
tition nor  by  the  evidence.  The  apparent  reliance  of  the 
petition  is  upon  the  long-continued  "actual  and  open  pos- 
session of  said  station  grounds''  as  alleged  in  paragraph  5. 
Taking  the  plaintiff  at  its  word,  and  awarding  to  it  all 
the  grounds  of  which  it  has  had  actual  and  open  posses- 
sion as  alleged  in  paragraph  5,  it  must  yet  fail  to  recover 
this  particular  strip  because  under  the  undisputed  evi- 
dence it  has  never  had  a  semblance  of  actual  possession 
of  any  part  of  it.  In  this  statement  we  do  not  overlook 
the  fact  that  in  1905  the  plaintiff  entered  upon  such  strip 
and  forcibly  erected  a  fence  thereon  which  the  defendant 
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removed,  but  the  rights  of  the  parties  were  fixed  long 
prior  to  such  time.  In  view  of  the  fact,  therefore,  that  the 
plaintiff  has  predicated  its .  case  upon  a  title  acquired  in 
September,  1870,  and  actual  and  open  possession  there- 
under, and  that  the  main  relief  prayed  by  it  is  that  the 
defendant  be  enjoined  from  interference  with  its  alleged 
possession,  it  must  recover  upon  that  general  theory,  or 
not  at  all.  Such  theory  is  wholly  without  support  in  the 
evidence,  and  the  plaintiff  is  in  no  position  to  claim  in 
argument  that  it  acquired  its  title  by  the  later  dedication. 
m.  Defendant  also  sets  up  a  plea  of  adverse  pos- 
session and  of  acquiescence  in  the  boundary  line  for  the 
period    of    the    statute    of    limitations.      In    the    case    of 

Railroad  Co.  v.  Eanken,  140  Iowa,  372,  it 
was  held  that  the  doctrine  of  acquiescence 
as  to  boundary  lines  is  applicable  in  a  proper  way  to  the 
depot  grounds  of  a  railroad  company.  The  following 
excerpts  from  the  opinion  in  that  case  are  peculiarly 
applicable  to  this  case  on  that  question: 

In  the  case  at  bar  the  so-called  depot  ground  was  set 
apart  in  the  plat  long  before  any  railroad  was  constructed. 
It  was  never  adjudicated  by  condemnation  or  other  pro- 
ceedings to  be  essential  to  any  company  for  depot  pur- 
poses, and  but  a  small  portion  of  it  has  ever  been  occupied 
by  the  plaintiff  or  its  grantors  for  that  purpose;  nor  is 
it  made  to  appear  that  that  part  not  now  so  occupied  will 
be  likely  to  be  needed  in  the  future.  Merely  noting  its 
dedication  on  the  map  as  depot  ground  did  not  endow  the 
entire  tract  set  apart  with  the  incidents  of  a  public  use. 
That  which  was  actually  occupied  by  the  company  for 
depot  ^rposes  may  have  been  so  used  that  it  might  not 
be  subject  to  adverse  possession,  but  certainly  there  is 
nothing  in  the  record  before  us  to  indicate  that  the  dis- 
puted strips  ever  have  been  so  occupied,  or  that  plaintiff 
or  any  of  its  grantors  took  or  were  in  possession  thereof 
for  such  purposes,  or  that  these  and  much  more  will  ever 
be  needed  by  the  company  in  the  transaction  of  its  busi- 
ness at  Langworthy.    •    •    •    As  neither  the  disputed  strips 


412  Iowa  Cent.  Ky.  Co.  v.  Homan       [151  Iowa 

of  land  nor  the  ground  next  to  them  appear  to  have  been 
devoted  to  a  public  use,  the  doctrine  of  Slocumb  v.  Rail- 
way, supra,  ought  not  to  be  applied,  but  the  boundaries 
defined  the  same  as  those  between  any  other  owners  of 
adjoining  lands.  A  railroad  company  is  not  compelled  to 
fence  the  portion  of  its  depot  ground  necessarily  used  by 
the  public  and  the  corporation  in  the  convenient  transac- 
tion of  business.  The  same  is  true  of  the  adjoining  owner. 
The  inference  of  an  agreement  upon  a  boundary  does  not 
arise  from  the  obligation  to  fence  or  otherwise  mark  the 
division  line,  though  this  may  add  strength  thereto,  but 
from  the  fact  that  one  or  both  the  adjoining  owners  have 
in  fact  definitely  defined  such  line  by  erecting  a  fence  or 
other  monument  thereon,  and  both  have  treated  the  same 
as  fixing  the  boundary  between  them  for  such  length  of 
time  that  neither  ought  to  be  heard  to  deny  that  it  is  in 
fact  what  both  have  by  their  conduct  declared  it.  Even 
though  neither  defendants  nor  plaintiff  were  bound  to 
erect  the  division  fences,  they  were  erected  and  have  been 
maintained,  and  this  was  notice  to  all  of  them  of  the 
claim  that  they  marked  the  boundary  between  the  depot 
ground  and  the  several  lots.  No  objection  was  raised 
thereto  for  more  than  twenty  years,  and  from  its  long 
silence  plaintiff  must  be  presumed  to  have  acquiesced  in 
this  claim. 

In  the  case  at  bar,  as  already  indicated,  the  company 
never  made  any  use  of  the  strip  in  controversy,  public  or 
otherwise.  It  is  shown  that  no  part  of  the  town  extends 
to  the  east  side  of  the  railroad.  There  is  no  attempt 
made  in  the  evidence  to  show  that  the  company  will  have 
any  public  use  for  this  strip  in  the  future.  It  is  said  in 
argument  that  the  company  needs  it  for  the  purpose  of 
trimming  or  cutting  trees  thereon  which  obstruct  th6  view 
of  the  railway  crossing.  Plaintiff  offered  no  evidence, 
however,  on  that  subject.  We  have,  therefore,  a  clear  case, 
not  only  of  want  of  actual  possessions^  but  an  absence  of 
necessity  for  public  use  either  past  or  future.  And  we 
see  no  way  to  distinguish  the  case  from  the  Hanken  case, 
supra,  80  far  as  the  doctrine  of  acquiescence  is  concerned. 


June  1911]    Iowa  Cent.  Ey.  Co.  v.  Homan.  413 

The  same  rule  would  apply  as  to  adverse  possession,  unless 
the  party  in  such  possession  is  to  be  deemed  as  a  grantor 
of  the  plaintiff  continuing  in  possession  after  a  convey- 
ance made  by  himself. 

The  rule  in  such  cases  is  that  the  mere  continuance 
of  possession  by  a  grantor  after  his  conveyance  of  land 
does  not  set  the  statute  of  limitations  in  rimning.  That 
is  to  say,  something  more  than  mere  possession  must  be 
shown  in  such  cases.  Even  in  such  cases,  however,  the 
statute  may  be  set  in  motion  by  any  distinct  act  on  the 
part  of  the  party  in  possession  which  sufficiently  indicates 
to  the  grantee  that  his  grantor  is  holding  adverse  to  him. 

If  we  were  to  say  in  this  case  that  the  .statute  was 
not  set  in  motion  as  to  adverse  possession  while  the  original 
grantor   and  his   devisees   continued   in   occupancy  up   to 

1888,  we  can  see  no  reason   why  the  con- 

4.  Same.  <•      i  i 

veyance  of  the  «ame  property  by  warranty 
deed  for  a  valuable  consideration  to  a  third  person  should 
not  be  deemed  an  act  distinctly  hostile  to  the  alleged  title 
of  plaintiff,  nor  why  the  taking  of  possession  by  such 
grantee  under  his  warranty  deed  should  not  be  deemed 
hostile  and  adverse  to  all  the  world.  Granting  that  the 
grantee  acquired  no  greater  rights  to  the  property  than 
his  grantor  had^^  and  that  the  grantor  could  not  terminate 
the  rights  of  the  plaintiff  by  mere  conveyance  to  another, 
yet  the  fact  remains  that  such  a  conveyance  was  an  act 
distinctly  and  necessarily  hostile  to  plaintiff's  alleged  title, 
and,  as  such,  set  the  statute  of  limitations  in  motion. 
Each  successive  conveyance  by  warranty  deed  was  a  re- 
newed declaration  of  hostility. 

Without  pursuing  this  feature  of  the  discussion  fur- 
ther, it  is  sufficient  to  say  that  the  matters  already  dis- 
cussed present  insuperable  obstacles  in  the  way  of  award- 
ing to  plaintiff  any  land  beyond  the  east  line  of  its  right 
of  way.  This  was  the  conclusion  of  the  trial  court;  and 
its  decree  is  accordingly  affirmed. 
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Weaveb,  J.  (dissenting). — As  I  read  the  record, 
proof  of  the  dedication  of  the  entire  station  grounds  is 
ample,  and,  the  possession  since  maintained  by  the  rail- 
way company  having  been  such  as  the  present  and  passing 
needs  of  the  company  at  that  station  have  required,  it  has 
been  sufficient  to  prevent  the  accruing  of  title  by  adverse 
possession  by  an  adjoining  owner  who  has  extended  his 
boundary  fences  beyond  the  true  line.  Such  has  been 
the  holding  by  this  court  from  the  case  of  Slocumh  v. 
Railway  Co.,  67  Iowa,  675,  to  the  present,  and  I  observe 
in  this  particular  case  nothing  calling  for  a  modification 
or  departure  from  the  rule  of  that  precedent.  Again,  the 
attempt  to  give  the  vacation  of  a  part  of  the  town  plat 
effect  as  a  vacation  or  withdrawal  of  the  dedication  of 
station  grounds  already  in  possession  of  the  railway  com- 
pany so  far  as  its  immediate  needs  required  can  not  in 
my  judgment  be  sustained.  There  is  in  the  instrument 
of  vacation  no  express  reference  to  the  depot  grounds,  nor 
do  I  think  such  reference  was  intended  or  can  be  im- 
plied. Certainly,  it  could  in  no  manner  affect  or  take 
away  the  rights  already  vested  in  the  railway  company. 

I  am  also  unable  to  understand  on  what  theory  the 
court  can  properly  say  there  is  no  evidence  of  acceptance 
of  the  dedication.  True,  the  company  did  not  at  once  pro- 
ceed to  make  use  of  all  parts  of  the  grounds.  Such 
grounds  are  rarely  limited  in  area  to  immediate  needs, 
but,  like  the  platted 'streets  and  alleys  of  a  newly  founded 
town  or  city,  they  are  planned  with  an  eye  to  future 
growth  and  development,  and  the  only  acceptance  needed 
to  make  them  effectual  is  entrance  and  use  to  an  extent 
proportioned  to  the  present  demand  for  such  conveniences. 
Subsequent  entry  thereon  or  use  of  a  part  thereof  by 
strangers  to  the  title  is  presumed  to  be  permissive  only, 
and  not  hostile  in  character.  Taraldson  v.  Lime  Springs, 
92  Iowa,  189;  Shea  v.  Ottumwa,  67  Iowa,  39. 

Considerable  is  made  in  the  majority  opinion  of  the 
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alleged  failure  of  the  plaintiff  to  assert  or  prove  title  in 
itself.  I  think  that  upon  a  fair  reading  of  the  pleadings 
and  observance  of  the  theory  on  which  the  case  was  tried 
it  should  be  said  the  plaintiff's  paper  title  was  not  in  dis- 
pute, and  the  sole  question  considered  and  tried  was 
whether  defendant  had  made  good  his  defensive  claim  of 
title  by  adverse  possession.  On  that  issue  the  burden  was 
on  the  defendant,  and,  as  I  view  it,  there  was  distinct 
failure  of  proof. 

It  is  profitless  to  go  into  a  review  of  the  testimony. 
I  am  not  able  to  agree  with  the  conclusion  announced,  and 
therefore  register  my  dissent. 


W.  B.  SiLVEKs,  Appellee,  v.  W.  B.  Floyd,  Appellant. 

Admission  of  evidence:    NONntEjUDiaAL.  error.    The  erroneous  ad- 

1  mission  in  evidence  of  books  of  account  where  the  matter  so  far 
as  material  is  covered  by  other  competent  evidence  is  not  pre- 
judicial error. 

Landlord  and  tenant:    instruction.    In  an  action  for  rent  an  in- 

2  stFuction  that  plaintiff  could  not  recover  without  showing  that 
he  rented  the  premises  to  defendant,  sufficiently  covered  defend- 
ant's claim  that  he  was  a  subtenant  of  the  plaintiff,  in  the  absence 
of  a  request  for  a  more  specific  instruction  on  the  subject. 

Same:    illegal  use  of  eremises:   instruction.    To  defeat  an  action 

3  for  rent  on  the  ground  that  the  premises  were  used  for  an  illegal 
purpose  it  must  appear  that  the  landlord  participated  to  some 
degree  in  the  wrongful  purpose  and  intent  that  the  property  should 
be  so  used,  mere  indifference  on  his  part  as  to  the  intended  use 
is  not  sufficient. 

Same:    evidence.    The  evidence  in  this  action  for  rent  is  held  suffi- 

4  cient  to  justify  a  finding  that  defendant  was  plaintiff's  tenant 
rather  than  his  subtenant,  and  that  plaintiff  did  not  lease  the 
premises  for  an  illegal  purpose. 

Appeal  from   Wapello  District   Court. — ^Hon.   M.   A. 

BoBEBTS,  Judge. 


41 6  SiLVEHs  V.  Floyd.  [151  Iowa 

Tuesday^  June  6,  1911. 

Action  at  law  to  recover  rent.  Defendant  denied 
that  he  was  plaintiff's  tenant,  pleaded  that  all  rent  due 
for  the  nse  of  the  property  had  been  paid,  and  further 
pleaded  that  the  premises  were  leased  for  an  unlawful 
purpose,  to  wit,  for  a  gambling  room.  A  writ  of  attach- 
ment having  issued,  defendant  also  filed  a  counterclaim 
for  the  wrongful  suing  out  thereof.  On  these  issues  the 
case  was  tried,  resulting  in  a  verdict  and  judgment  for 
the  plaintiff  in  the  sum  claimed  by  him,  and  defendant 
appeals.     Affirmed. 

Tisddle  &  Heindel,  for  appellant. 

Jagues  &  Jaques,  for  appellee. 

Deemeb^  J. — Plaintiff  claims  that  by  oral  contract 
he  leased  the  defendant  the  upper  floor  of  a  two-story 
building  in  the  city  of  Ottumwa  from  month  to  month  at 
the  agreed  rental  of  $55  per  month;  that  defendant  is 
indebted  to  him  for  two  months'  rent,  amounting  to  $110, 
and  he  asked  judgment  for  that  amount.  Making  proper 
allegations  therefor,  a  writ  of  attachment  was  sued  out, 
which  was  served  by  garnishing  one  of  defendant's  debtors. 
Defendant  denied  that  he  leased  the  property  of  plaintiff, 
pleaded  that  he  was  a  subtenant  of  one  Schonweber,  who 
leased  the  same  by  the  month  from  plaintiff.  He  further 
pleaded  that  all  rent  due  from  Schonweber  was  paid,  and 
that  plaintiff  had  resumed  the  possession  of  the  premises, 
and  was  occupying  the  same  during  the  months  for  which 
he  now  claims  a  rental  from  defendant.  He  also  pleaded 
that  the  upper  story  of  the  building  was  rented  for  an 
unlawful  purpose,  to  wit,  the  conduct  of  a  gambling  estab- 
lishment, and  that  the  contract  of  lease  was  for  that  rea- 
son illegal  and  void.     Defendant  also  pleaded  a  counter- 
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claim  on  the  attachment  bond  in  which  he  asked  judg- 
ment for  the  sum  of  $50.  The  verdict  and  judgment  were 
for  plaintiff,  and  by  the  appeal  defendant  challenges  many 
rulings  made  by  the  court  during  the  progress  of  the  trial, 
and  also  insists  that  the  verdict  is  without  support  in  the 
testimony. 

I.  In  order  to  establish  his  case,  plaintiff  was  per- 
mitted to  introduce  what  he  called  his  original  books  of 
account.  There  were  certain  leaves  from  a  book  showing 
I.  Admissiok  of     ^^  account  against  the  "A.   F.   Schonweber 

S^nprej^udiciai    saloou,"  which  was  testified  to  as  being  cor- 
^"^''  rect.     This  account  showed  charges  against 

the  saloon  down  to  August  1,  1908.  The  book  and  these 
leaves  were  objected  to  as  irrelevant,  immaterial,  and  in- 
competent. The  objection  was  overruled,  and  the  books 
were  received  in  evidence.  It  is  now  contended  that  the 
books  were  not  properly  identified,  and  that  it  affirmatively 
appears  that  they  were  not  plaintiff's  books  of  original 
entry.  This  latter  fact  was  not  brought  out  until  after 
the  books  had  been  admitted  in  testimony,  and  no  motion 
was  made  to  take  them  from  the  jury.  At  any  rate,  no 
prejudice  resulted  from  the  introduction  of  the  books.  The 
same  matter,  insofar  as  material,  was  covered  by  other 
competent  testimony,  and  there  was  nothing  in  these  books 
not  admitted  by  defendant  which  in  any  way  prejudiced 
his  case. 

II.  Complaint  is  made  because  the  trial  court  did 
not  specifically  refer  in  its  charge  to  defendant's  claim 
that  he  was  a  subtenant  of  Schonweber,  and  did  not  lease 

the  building  or  any  part  of  it  from  plain- 
temant:  in-       tiff.     Defendant  made   no  request  for   such 

struction.  ,  ,  i      i  •   t  i  m 

an  instruction,  and  the  trial  court,  while  not 

expressly    referring    to    defendant's    claim,    told    the    jury 

that  plaintiff  could  not  recover  unless  he  showed  that  he 

had  rented  the  building  or  a  part  thereof  to  the  defendant. 

This  in  the  absence  of  request  was  as  specific  as  the  case 
Vol,  isi  I  a.— 27. 
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made  demanded.  Moreover  the  jury  was  told  tiiat  unless 
defendant  occupied  the  premises  duriog  the  months  for 
which  the  rental  was  claimed,  there  could  be  no  recovery, 
and  that  in  no  event  could  there  be  a  recovery,  unless 
plaintiff  established  the  fact  that  he  leased  the  property 
to  defendant. 

III.  To  meet  the  issue  oi  payment  and  of  the  il" 
legal  use  of  the  premises,  the  trial  court  gave  the  follow- 
ing instruction: 

If  plaintiff  has  thus  proved  said  facts,  then  you  should 
allow  him  the  full  amount  claimed  in  his  petition,  unless 
the  defendant  has  shown  by  a  preponderance  of  the  evi- 
dence one  or  the  other  of  his  defenses,  name- 
^'  uM  of  prem-      ly,  either  that  said  lease  was  terminated  by 
SS!  '"•'™*      mutual  agreement  and  all  rent  due  paid,  or 

that  plaintiff  participated  in  some  degree, 
however  slight,  in  the  wrongful  purpose  and  intent  that 
said  premises  should  be  used  as  a  gambling  room.  But  if 
defendant  has  thus  proved  either  of  said  defenses,  then 
plaintiff  can  not,  under  the  law,  recover  anything,  for  the 
law  will  not  assist  a  landlord  in  collecting  his  rent  for 
premises  used  for  such  purposes,  when  it  is  made  to  ap- 
pear that  the  landlord  participated  in  some  degree,  how- 
ever slight,  in  the  wrongful  purpose  and  intent  that  the 
property  should  be,  so  used.  Mere  indifference  on  his  part 
as  to  the  intended  use  of  the  property  is  not  sufficient. 
But,  if  the  lessor  in  any  way  aids  the  lessee  in  his  un- 
lawful design,  such  participation  will  render  the  contract 
void.  His  relations  to  the  unlawful  purpose  must  be  in 
some  degree  active,  rather  than  merely  passive  or  indif- 
ferent. If  he  does  any  act  in  aid  of  the  unlawful  pur- 
I>ose,  however  slight,  it  is  sufficient  participation  on  his 
part  to  defeat  recovery.  But,  until  there  is  some  degree 
of  connivance  shown,  a  contract  will  not  be  avoided. 

This  instruction  is  challenged,  particularly  that  part 
relating  to  the  alleged  illegal  use  of  the  property.  The 
language  used  by  the  court  in  this  connection  was  copied 
from  the  opinion  of  this  court  in  Harbison  v,  Shirley,  139 
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lowa^  605;  and  we  are  not  prepared  to  recede  from  a 
proposition  so  recently  announced.  The  instruction,  even 
if  erroneous,  was  without  prejudice  under  the  facta  dis- 
closed, for  the  reason  that  plaintiff  testified  that  he  did 
not  rent  the  room  for  a  gambling  establishment,  and  never 
knew  that  either  Schonweber  or  the  defendant  intended 
to  use  it  for  that  purpose.  '  Defendant  testified,  however, 
that  the  upper  story  of  the  building  was  rented  for  that 
express  purpose,  and  that  plaintiff  sold  him  some  gam- 
bling paraphernalia  in  connection  with  the  lease  for  the 
building. 

IV.  Defendant  contends  that  the  verdict  is  unsup- 
ported by  the  testimony/  and  is  the  result  of  passion  and 
prejudice.  This  is  bottomed  on  the  proposition  that  the 
4.  Same:  cvi-  great  Weight  of  the  testimony  coupled  with 
^^^  the   admissions   of  the   plaintiff   shows   that 

defendant  did  not  rent  the  building  from  plaintiff,  but 
that  he  subleased  the  same  from  Schonweber,  to  whom 
plaintiff  leased  the  entire  building.  If  we  were  the  triers 
of  the  fact  issues,  we  should  be  inclined  to  hold  with 
defendant  upon  this  proposition,  but;  having  no  such 
duty,  we  look  to  the  record  to  see  if  there  is  any  substan- 
tial testimony  to  support  the  verdict.  An  inspection  of 
this  record  shows  enough  evidence  to  take  the  case  to  the 
jury  on  the  proposition. 

Plaintiff  testified  directly  to  the  fact  that  he  rented 
one-half  the  building  to  the  defendant  or  the  entire  build- 
ing to  Schonweber  and  Floyd,  who  were  partners,  for  the 
sum  of  $110  per  month,  each  agreeing  to  pay  one-half 
the  rent;  that  Schonweber  parted  with  his  interest  in  the 
lease,  another  taking  his  place;  and  that  thereafter  defend- 
ant specifically  agreed  to  pay  one-half  the  rent.  This 
was  enough  to  justify  the  verdict.  The  same  observation 
may  be  made  with  reference  to  defendant's  claim  that  the 
testimony  conclusively  shows  that  the  building  was  leased 
for  an  illegal  purpose. 
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There  is  a  sharp  conflict  in  the  testimony,  and  if 
we  were  to  try  the  case  de  novo,  we  should  be  impelled  to 
find  for  defendant.  But  this  was  a  fact  question  for  the 
jury,   and  with  its  conclusion  we  should  not  interfere. 

No  prejudicial  error  appears,  and  the  judgment  must 
be,  and  it  is,  affirmed. 


Statb  of  Iowa  v.  Geokge  D.   Corwin,  Appellant 

Criminal  law:    practice  op  medicine  without  license:   indictment: 

1  duplicity.  The  several  acts  described  as  constituting  the  offense 
of  practicing  medicine  without  a  license  are  enumerated  disjunc- 
tively in  the  statute  and  are  not  necessarily  inconsistent  with  each 
other,  and  may  be  alleged  conjunctively  in  an  indictment  without 
duplicity. 

Same:    description  op  offense.    An  indictment  for  practicing  medi- 

2  cine  without  a  license  which  is  in  substantial  conformity  with 
the  language  of  the  statute  and  so  individuates  the  offense  that 
the  accused  is  apprised  of  the  crime  charged  is  sufficient  with- 
out  specifically  detailing  the  particular  things  done. 

Same:    arraignment:    waiver.    Where  the  record  is  silent  concern- 

3  ing  the  arraignment  of  a  defendant  but  discloses  that  he  pro- 
ceeded to  trial  without  objection  on  that  ground  it  will  be  pre- 
sumed that  there  was  an  arraignment  or  a  waiver  thereof. 

Same:    failure  to  plead.    Where  a  defendant  has  had  anjple  time 

4  to  prepare  his  defense  and  the  trial  has  proceeded  as  though  he 
had  pleaded  not  guilty,  he  can  not  take  advantage  of  his  omis- 
sion to  plead. 

Same:    statutory  regulation.    The  state  may  determine  what  acts 

5  constitute  practice  as  a  physician  and  may  impose  conditions  on 
the  extent  of  that  privilege  and  the  statute  providing  that  one 
practicing  as  a  physician  shall  possess  some  knowledge  of  the 
nature  of  disease,  its  origin,  etc.,  and  of  the  preparation  and  ac- 
tion of  drugs  is  not  an  unreasonable  exercise  of  legislative  power. 

Same:     practicing  physician.     One  who  advertises  himself  as  un- 

6  dertaking  to  heal  by  manipulating  the  spinal  column  of  the  pa- 
tient, known  as  the  chiropractic  system,  is  a  physician  within  the 
contemplation  of  the  statute  defining  who  shall  be  deemed  prac- 
ticing physicians. 
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Appeal  from  Powesheik  District  Court. — Hon.  H.  Bank, 

Jr.,  Judge. 

Tuesday,  June  6,  1911. 

The  accused  was  convicted  of  having  practiced  as  a 
physician  without  having  first  obtained  a  license,  and  ap- 
peals.    Affirmed. 

Morris  &  Hartwell  and  Talbott  &  Tatbott,  for  appel- 
lant. 

George  Cosson,  Attorney-General,  and  John  Fletcher, 
Assistant  Attorney-General,  for  the  State. 

Ladd,  J. — The  defendant  was  accused  of  having  pro- 
fessed and  actually  undertaken  to  cure  and  heal  without 
having  obtained  and  caused  to  be  recorded  a  certificate 
from  the  State  Board  of  Medical  Examiners;  the  indict- 
ment charging  that  he  "did  willfully  and  unlawfully  as- 
sume the  duties  of  a  physician,  and  make  a  practice  of 
treating  persons  afflicted  with  diseases  and  did  then  and 
these  willfully  and  unlawfully  publicly  profess  to  cure 
and  heal  persons  afflicted  with  disease  by  a  system  of 
treatment  called  ^chiropractic' "  He  moved  that  the  in- 
dictment be  set  aside  for  that,  among  other  things,  it  was 
defective,  in  that  no  more  than  a  legal  conclusion  was 
pleaded  therein  and  several  offenses  were  joined  in  a 
single  count. 

I.  Section  2579  of  the  Code  defines  who  shall  be 
deemed  practicing  medicine,   surgery,   or   obstetrics   or   as 

a  physician,  and,  as  pointed  out  in  State  v. 
law:  practice     Heath,    125    lowa,    585,    these    are    divided 

of  medicine 

without  li-         into  three  classes:   (1)   All  "who  shall  pub- 
cense:  m-  ^  ^    ^  ^  ^  •*• 

d^c*ky'  ^^^7  profess   to  be   a  physician   or   surgeon 

or  obstetrician  and  assume  the  duties;"   (2) 
those    "who    shall    make    a    practice    of    prescribing    and 
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furnishing  medicine  for  the  sick;"  and  (3)  those  ''who 
publicly  profess  to  cure  or  heal."  Section  2580  of  the 
Code  imposes  a  penalty  on  any  person  who  by  his  conduct 
brings  himself  within  any  of  these  classes.  So  that^  con- 
struing the  statutes  together,  they  enumerate  several  acts 
disjunctively  which  may  constitute  the  offense  of  practic- 
ing as  a  physician  without  a  license,  and  the  doctrine  is 
well  settled  that  ''when  several  acts  are  enumerated  dis- 
junctively as  constituting  an  offense,  and  are  not  repug- 
nant to  each  other,  they  may  be  alleged  conjunctively  in  an 
indictment  without  duplicity."  State  v.  Hubbell,  137 
Iowa,  570.  The  different  acts  which  constitute  the  offense 
in    one   practicing  without   a   license   are   not   necessarily 

r 

inconsistent  with  each  other,  and  the  indictment,  even  if 
it  had  charged  the  acts  of  the  defendant  such  as  to  bring 
him  within  all  three  classes,  would  not  have  been  vul- 
nerable to  the  criticism  of  charging  more  than  one  offense, 
^or  was  there  error  in  ruling  that  the  facts  were 
pleaded  with  sufficient  particularity.  These  were  stated, 
in  substance,  in  the  language  of  the  statute,  and  the  rule 

prevails  that  when  this  so  individuates  the 
scripHon^'of       offeuso  that  the  offender  has  proper  notice 

from  the  statutory  terms  of  the  particular 
offense  charged  it  is  enougL  State  v.  Porter,  105  Iowa, 
677 ;  State  v.  Bair,  92  Iowa,  28.  See  State  v.  Wilhite, 
132  Iowa;  226.  A  specific  detail  of  the  particular  things 
done  was  not  essential  to  apprise  the  accused  of  the  of- 
fense charged.  It  was  sufficient  for  that  purpose  to  allege 
the  acts  declared  by  the  statute  to  constitute  the  offense. 
II.  The  record  does  not  affirmatively  indicate  that 
defendant  was  arraigned  or  waived  arraignment,  but  from 
the  very  silence  of  the  record  and  his  proceeding  to  the 

trial  without  objection,  arraignment  or  waiv- 
^*  raimment;        cr    thereof    is    to    be    presumed.      State    v, 

uvcr. 


wat 


Winstrand,  37  Iowa,  110;  State  v.  Bowman, 
78  Iowa,  519;  State  v.  Thompson,  95  Iowa,  464, 
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Nor  is  defendant  in  a  situation  to  take  advantage  of 
his  omission  to  plead.     As  lie  was  not  put  on  trial  until 
about  two  months  after  the  motion  to  set  aside  the  indict- 
4.  Same:  failure     TOMixit  had  boeu  overrulcd,   ample   time   was 
to  plead.  afforded  to  prepare  for  his  defense,  and,  as 

he  was  tried  in  every  respect  as  though  he  had  pleaded 
"not  guilty,"  he  could  not  have  been  prejudiced  by  the 
irregularity,  and  for  this  reason  can  not  be  heard  to  com- 
plain. State  1^  Greene,  66  Iowa,  11;  State  v.  Hayes,  67 
Iowa,  27;  State  v.  Jones,  70  Iowa,  505;  State  v.  Bow- 
man, supra;  State  v.  Thompson,  supra. 

III.  Appellant  next  contends  that  the  operation  of 
the  statutes  should  be  limited  to  those  professing  or  under- 
taking to  practice  medicine  and  surgery.     The  state  may 

determine    what   acts   constitute   practice    as 

5.  Same:  statu-  i        .    •  ,  .  i«.* 

tory  reguia-       a  physiciau,  and  may  impose  conditions  on 

the  exercise  of  that  privilege.  State  v. 
Mosher,  78  Iowa,  321;  State  v.  Bair,  112  Iowa,  466. 
And  we  have  construed  the  statutes  of  this  state  to  in- 
clude those  who  without  medicine  or  the  practice  of  sur- 
gery publicly  profess  to  cure  and  heal.  State  v.  Heath, 
125  Iowa,  685;  State  v.  Wilhite,  132  Iowa,  226;  State  v. 
Miller,  126  Iowa,  541,  in  which  the  accused  was  a 
chiropractor.  See  State  v.  Johnson  (Kan.),  114  Pac. 
390.  And  in  the  opinions  in  these  cases  and  State  v. 
Edmonds,  127  Iowa,  333,  we  have  held  the  medical  prac- 
tice statutes  constitutional.  No  useful  purpose  will  be 
served  by  reconsideration,  notwithstanding  the  interesting 
brief  presented  by  counsel  for  defendant. 

IV.  The  defendant  published  a  series  of  articles  in 
the   newspapers   of    Brooklyn    and   Malcolm,    denominated 
"Talks  with  a  Chiropractor,"  in  which  he  directed  pub- 
lic   attention    to    the    so-called    chiropractic 

tidifg  phyS-      system    of   healing,    to   the   shortcomings   of 

ciaos* 

the  medical  profession,  and  especially  to 
himself  as  a  practioner  of  that  system.     He  undertook  to 
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heal  a  number  of  persons,  and  in  doing  so  first  required 
them  to  strip  the  back  to  the  skin,  and  lie  on  a  table 
when  he  would  examine  the  spinal  column  with  his  hands, 
and  by  sudden  pressure  restore  any  vertebrae  out  of  place 
to  its  normal  position,  or,  as  described  by  the  accused: 
"The  patient  is  fluspended  between  two  tables,  the  chest 
resting  on  one,  the  lower  part  of  the  body  on  the  other; 
and  abdomen  and  spine  between  them  will  be'  in  a  flexed 
condition,  and  I  start  with  my  hands  to  traverse  the  spinal 
process.  I  take  a  position  with  my  hands  over  the  process 
in  this  manner,  and  with  a  quick  movement  in  this  man- 
ner (indicating)  as  I  stand  over  the  patient  I  seek  to 
move  the  vertebrae  back  towards  the  normal  position  in 
order  to  relieve  the  pressure  on  the  nerves.  Subluxation 
is  likely  to  have  in  my  opinion  to  cause  an  impingement 
or  pressing  upon  the  spinal  cord  or  process  and  to  make 
impossible  the  normal  transmission  of  the  mental  impulses 
that  we  ascribe  to  the  brain,  thus  causing  other  manifesta- 
tions than  normal  ones,  causing  abnormal  conditions  or 
disease.  Impingement  of  the  vertebrae  interferes  with  the 
transmission  of  mental  impulses  or  impressions.  It  is  a 
well  known  fact  that  there  is  some  energy  transmitted  from 
the  brain  over  the  nerves  and  tissues  of  the  body,  and 
these  are  what  are  termed  in  our  school  as  mental  im- 
pulses. It  is  supposed  that  the  brain  is  the  center  of  the 
nerve  force,  and  these  impulses  are  transmitted  over  the 
nerves  from  the  brain  to  the  tissues  of  the  body,  and  their 
proper  transmission  is  necessary,  in  my  opinion,  to  the 
performance  of  the  normal  functions  of  the  brain  and  tis- 
sues." 

Manifestly  he  not  only  publicly  professed  to  cure  and 
heal,  but  undertook  to  do  so.  If  the  theory  is  of  such 
consequence  to  the  world  as  counsel  contend,  it  would  seem 
that  the  study  such  as  the  state  requires  of  anatomy,  physi- 
ology, general  chemistry,  pathology,  surgery,  and  obste- 
trics would  not  be  objectionable.     Surely  the  requirement 
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that  every  one  who  proposes  to  devote  himself  to  the  pre- 
vention, cure,  or  alleviation  of  disease  and  pain  shall  pos- 
sess some  knowledge  of  the  nature  of  disease,  its  origin, 
its  anatomical  and  physiological  features,  its  causative  re- 
lation, and  of  the  preparation  and  action  of  drugs,  ought 
not  to  be  denounced  as  exacting  or  unreasonable.  Indeed, 
without  such  preparation,  one  might  entertain  a  suspicion 
that  the  proposed  healer  is  acting  selfishly,  and  not  from 
an  intelligent  conviction  that  his  method  was  preferable  to 
others.  All  the  state  insists  upon  is  qualification,  and, 
when  possessed  of  this  and  armed  with  a  certificate  so 
evidencing  and  duly  recorded,  the  practitioner  may  follow 
any  system  of  healing  he  may  choose. 

There  was  no  error,  and  the  judgment  is  affirmed. 


Sam  Dimsdale,  Plaintiff  and  Appellee,  v.  The  Tolebton- 
Waefield  Company,  Defendant  and  Appellant. 

Attachment:    intervention:    abatement.    A  third  party  may  inter- 

1  vene  in  a  suit  in  attachment  and  claim  the  attached  property,  but 
there  is  no  rule  by  which  a  third  person  may  be  required  to 
intervene  on  the  theory  that  he  has  an  interest  in  attached  per- 
sonal property;  and  the  fact  that  the  plaintiff  makes  such  third 
person  a  party  defendant  will  not  prevent  him  from  maintaining 
an  independent  action  for  conversion. 

Appeal:     abstract:    reviewable  questions.     Where  an  instrument 

2  offered  in  evidence  is  not  set  out  in  an  abstract  the  court  on  ap- 
peal can  not  determine  whether  it  was  admissible  or  whether  it 
was  prejudicial  if  improperly  admitted. 

'Appeal  from  Woodbury  District   Court. — Hon.   John   F. 

Olives,  Judge. 

Tuesday,  June  6,  1911. 

Action  for  damages  for  the  alleged  conversion  of  a 
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•  

stock  of  goods  belonging  to  plaintiff.  There  was  a  verdict 
and  judgment  for  the  plaintiff,  and  defendant  appeals. 
Affirmed. 

Johnston  Bros.,  for  appellant. 

Henderson  &  Fribourg  and  M.  M.  White,  for  appel- 
lee. 

Evans,  J. — The  conversion  charged  in  this  case  con- 
sisted in  the  wrongful  seizure  of  plaintiff's  stock  of  goods 
under  a  writ  of  attachment.  Such  writ  of  attachment 
was  sued  out  by  the  Tolerton-Warfield  Company,  defend- 
ant herein,  in  an  action  brought  by  it  as  plaintiff  against 
A.  Dimsdale,  a  brother  of  the  plaintiff  herein.  The  stock 
of  goods  was  seized  under  such  writ  of  ajbtachment  as  the 
property  of  A.  Dimsdale.  Such  seizure  occurred  on  April 
9,  1908.  On  April  10,  1908,  the  plaintiff  herein  served 
upon  the  sheriff  a  written  notice  of  ownership  as  provided 
by  statute.  The  defendant  herein  as  plaintiff  in  such  at- 
tachment suit  indemnified  the  sheriff,  and  in  May,  1908, 
the  property  was  sold  under  such  proceedings  as  the  prop- 
erty of  A.  Dimsdale.  The  stock  of  goods  in  question  was 
located  in  Ida  county,  and  the  attachment  suit  was  there 
brought.  The  principal  issue  of  fact  at  the  trial  of  the 
case  at  bar  was  whether  such  stock  of  goods  was  the  prop- 
erty of  Sam  Dimsdale  or  of  A.  Dimsdale.  The  verdict  of 
the  jury  was  adverse  to  the  appellant  in  that  regard. 

I.  As  a  second  count  of  its  answer  the  defendant 
set  up  a  plea  of  abatement.  It  averred  that  there  was  a 
prior  action  pending  between  the  same  parties  and  in- 
volving the  same  issues.    It  set  up  the  plead- 

I    .Attach  m  kw  t  * 

intervention:'     iugs  and  the  statc  of  the  record  in  the  at- 
tachment suit  brought  in  Ida  county  which 
has    already   been    referred    to   herein.      To    this    plea    of 
abatement   a   demurrer   was   sustained   and   complaint   is 
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made  of  such  ruling  by  the  trial  court.  Such  attachment 
0uit  was  an  action  at  law  on  account  against  A.  Dimsdale 
alone  and  aided  by  attachment  against  him.  However,  on 
July  14,  1908,  the  plaintiff  in  such  suit  (defendant  here- 
in) filed  an  amendment  to  its  petition  therein.  It  made 
8.  Dimsdale  a  defendant,  and  served  him  with  notice  of 
such  amendment.     Such  amendment  was  as  follows: 

Comes  now  the  plaintiff,  and  for  amendment  to  its 
petition  hereto  filed  and  alleges,  as  it  is  informed  and  be- 
lieves, the  defendant  S.  Dimsdale  claims  to  be  the  owner 
or  have  some  interest  or  title  in  and  to  certain  property 
which,  was  owned  by  defendant  A.  Dimsdale  and  located' 
at  Ida  Grove,  Iowa,  formerly  known  as  the  *Gemmill 
Grocery  Stock,'  consisting  of  a  general  line  of  groceries 
and  grocery  fixtures,  but  plaintiff  alleges  and  avers  the 
facts  to  be  that  said  property  was  the  property  of  the 
said  A.  Dimsdale  and  whatever  interest  the  said  S.  Dims- 
dale may  have  in  and  to  said  property,  if  any,  that  the 
same  is  junior  and  inferior  to  the  lien  of  the  plaintiff's 
attachment  levied  upon  said  property.  Wherefore  plain- 
tiff prays  that  judgment  may  be  entered  against  both  de- 
fendants, ordering  and  directing  the  sale  of  said  attached 
property  for  the  purpose  of  satisfying  plaintiff's'  claim, 
as  alleged  in  its  original  petition. 

S.  Dimsdale  appeared  in  response  to  the  notice  served 
upon  him,  and  by  motion  and  demurrer  challenged  the 
right  of  the  plaintiff  therein  to  join  him  as  a  defendant 
in  such  action  or  to  obtain  any  relief  therein  as  against 
him.  Such  demurrer  has  never  been  ruled  on,  although 
the  main  action  against  A.  Dimsdale  appears  to  have  been 
disposed  of  by  final  judgment  on  account  and  by  sale  of 
the  .  property.  The  plea  of  abatement  pleaded  herein  is 
based  upon  such  amendment  filed  July  14,  1908,  in  the 
attachment  suit  and  which  is  above  set  forth.  It  will  be 
observed  that  there  was  no  claim  in  such  attachment  suit 
that  S.  Dimsdale  was  liable  to  the  plaintiff  therein  to  any 
extent  as  debtor  on  such  account.     It  claimed  judgment 
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on  its  account  against  A*  Dimsdale  alone.  The  defendant, 
A.  Dimsdale,  does  not  appear  to  have  made  any  defense. 
Neither  the  grounds  of  the  attachment  nor  the  ownership 
of  the  attached  property  were  in  issue  in  such  case. 

The  defendant  debtor  could  have  put  the  grounds  of 
the  attachment  in  issue  by  a  counterclaim  for  damages, 
and  S.  Dimsdale  as  claimant  of  the  attached  property 
could  have  put  its  ownership  in  issue  by  an  intervention 
under  the  provisions  of  section  3594  of  the  Code.  But 
we  know  of  no  statute,  nor  rule  of  practice  or  pleading 
by  which  the  plaintiff  could  compel  S.  Dimsdale  to  inter- 
vene in  such  action.  The  amendment  filed  by  the  plain- 
tiff in  the  attachment  suit  is  analogous  in  form  to  the 
statutory  petition  to  quiet  title  to  real  estate,  or  to  a  bill 
quia  timet. 

There  was  no  warrant  for  it  under  our  statutes  or 
our  practice.  Appellant  urges  that  it  was  authorized  by 
section  3462  of  the  Code,  which  is  as  follows:  "Any 
person  may  be  made  a  defendant  who  has  or  claims  an 
interest  in  the  controversy  adverse  to  the  plaintiff  or 
who  is  a  necessary  party  to  a  complete  determination  or 
settlement  of  the  question  involved  in  the  action,  except 
as   otherwise   expressly  provided." 

It  is  suflScient  to  say  that  as  to  the  ownership  of  the 
attached  property  there  was  no  controversy  disclosed  be- 
tween plaintiff  in  the  attachment  suit  and  the  debtor  de- 
fendant, A.  Dimsdale.  The  only  issuable  allegations  of 
the  petition  as  against  the  original  defendant,  A.  Dims- 
dale, were  those  that  charged  the  indebtedness  and  the 
amount  of  it.  The  later  amendment  filed  did  not  charge 
that  S.  Dimsdale  had  any  interest  in  such  controversy. 
We  think  the  trial  court  properly  sustained  the  demurrer 
to  the  plea  of  abatement  in  the  case  at  bar. 

II.  The  trial  court  permitted  the  plaintiff  to  intro- 
duce in  evidence  a  certain  letter,  "Exhibit  6,"  over  the 
objections  of  the  defendant,  and  complaint  is  made  of  such 
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ruling.     Appellant  has  omitted  such  letter  from  his   ab- 
2.  Appeal-  ab-        stract,   and  we  have  no  means  of  knowing 
wSSbic*"         whether  it  was  admissible  for  any  purpose  or 
questiona.  whether  it  could  have  been  prejudicial  if  im- 

properly admitted.  Three  other  claims  of  error  are  made 
and  are  briefly  referred  to  without  argument.  We  see 
nothing  in  any  of  them  that  went  beyond  the  fair  discre- 
tion of  the  trial  court. 

The  judgment  below  must  be  affirmed* 


J.  W.  Fulton,  Jb.,  v.  P.  H.  Fishee,  Appellant. 

Fraud:    exchange  of  property:    evidence:    review.     Direct  and  un- 

1  contradicted  evidence  of  conspiracy  is  not  required  to  make  out 
a  case  of  concerted  action  in  inducing  an  exchange  of  property 
by  misrepresentation;  and  in  reviewing  the  findings  of  the  court 
in  a  law  action  weight  will  be  given  the  conclusion  of  the  trial 
judge  because  of  his  better  position  to  estimate  the  credibility 
of  the  witnesses  before  him,  in  so  far  as  their  evidence  is  in 
conflict. 

Same:     rescission:    fraud:    evidence.     In  this  action  to  rescind  a 

2  conveyance  of  land  made  in  exchange  for  a  stock  of  goods  the 
evidence  is  held  to  show  misrepresentation  as  to  the  character 
and  value  of  the  land. 

Same:    fraud  :   statements  of  fact  :  character  and  value  of  land. 

3  Representations  made  by  the  owner  of  land  concerning  its  char- 
acter and  value  to  one  not  familiar  with  the  land  in  question, 
or  with  land  in  the  same  locality,  and  who  could  not  reasonably 
be  expected  to  investigate  and  known  not  to  be  in  a  situation 
to  obtain  information,  may  constitute  statements  of  fact  and  not 
mere  expressions  of  opinion. 

Same:    evidence.    In  thisr  action  to  rescind  an  executed  contract  for 

4  the  exchange  of  a  stock  of  goods  for  land  on  the  ground  of 
fraudulent  representations  and  to  recover  damages  the  evidence 
is  held  to  justify  a  finding  and  decree  for  plaintiff. 

Same:    fraud:  principal  and  agent.    Where  there  has  been  conniv- 

5  ance  between  the  principal  and  his  agent  the  principal  is  charge- 
able with  the  misrepresentations  of  the  agent.     In  this  action 
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the  evidence  is  held  sufficient  to  show  a  connivance  between  de- 
fendant and  his  agent. 

Same:    ssscission:  ielief.    One  who  is  entitled  to  the  rescission  of 

6  an  executed  contract  for  the  exchange  of  property  can  not  be 
defeated  by  the  fact  that  the  other  party  has  parted  with  the  prop- 
erty received;  and  where,  as  in  this  case,  the  plaintiff  exchanged 
a  stock  of  hardware  for  real  estate  and  is  shown  to  be  entitled 
to  rescission  on  the  ground  of  fraud,  and  having  offered  to  re- 
convey  the  real  property  he  is  entitled  to  a  decree  directing  re- 
conveyance and  to  judgment  for  the  reasonable  value  of  the  stock 
of  goods  exchanged  therefor  and  disposed  of  by  defendant 

Same:    restoration  op  property.    Where,  as  in  this  case,  the  plain- 

7  tiff  tendered  back  the  deed  received  and  offered  to  quitclaim  the 
property  and  there  was  no  evidence  that  he  had  received  ^ny  rents 
or  pro6ts  from  the  land,  and  he  offered  to  do  equity,  no  further 
restoration  by  him  of  money  received  from  defendant  was  neces- 
sary, as  his  claim  for  damages  greatly  exceeded  the  sum  so  re- 
reived  and  retained. 

Same:    rescission  :   reasonable  time.    A  party  to  a  fraudulent  con- 

8  tract  is  entitled  to  a  reasonable  time  within  which  to  rescind  after 
he  learns  or  is  chargeable  with  knowledge  of  some  just  ground 
for  complaint.  This  action  is  held  under  the  circumstances  to 
have  been  brought  within  a  reasonable  time.  , 

Appeal  from  Jefferson  District  Court. — ^Hon.  0.  W. 

Vekmilion,   Judge. 

Tuesday,  June  6,  1911. 

Action  in  equity  for  a  decree  rescinding  a  conveyance 
of  land  to  plaintiiF  in  exchange  for  a  stock  of  hardware 
transferred  by  plaintiff  to  defendant,  which  had  subse- 
quently been  disposed  of  by  the  defendant.  There  was  a 
tender  in  the  petition  of  a  reconveyance  to  defendant  of 
the  land  and  return  of  the  money  consideration  received 
by  plaintiff  in  trade;  and  plaintiff  asked  that  he  ba 
awarded  by  way  of  damages  the  value  of  the  hardware 
stock.  The  court  entered  a  decree  for  plaintiff  awarding 
him  damages  in  the  sum  of  $3,895.22,  with  interest,  and 
the  defendant  appeals.     Plaintiff's  wife  was  joined  with 
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Mniy  and  defendant's'  wife  was  made  a  codefendant,  but, 
as  the  interests  of  the  wives  are  not  involved  in  the  de- 
termination of  the  controversy,  the  action  will  be  treated 
upon  this  appeal  as  though  it  were  brought  by  J.  W.  Ful- 
ton, Jr.,  alone  against  P.  H*  Fisher  as  sole  defendant. 
Affirmtd* 

L.  D.  Jones,  E.  P.  Simmons,   Thomas  &   Thomas, 
Crail  £  Crail  and  Ball  &  Ball,  for  appellant. 

Ralph  H.  Munro  and  Leggett  &  McKem^jy  for  ap- 
pellee. 

McClain,  J. — The  grounds  of  rescission  alleged  in 
the  petition  are  that  defendant  falsely  and  fraudulently 
represented  to  plaintiff  that  the  farm  of  about  one  hun- 
dred and  thirteen  acres,  situated  a  few  miles  southeast  of 
Ottumwa,  which  defendant  exchanged  to  plaintiff  for  the 
hardware  stock  of  the  latter  located  in  Fairfield,  consisted 
of  good  prairie  land  worth  $65  per  acre  in  cash,  that  he 
had  had  an  opportunity  to  trade  said  farm  to  another 
party  for  $70  per  acre,  and  that  the  farm  was  mortgaged 
to  an  Ottumwa  bank  for  $3,400.  It  is  further  alleged  that 
when  this  exchange  was  made  plaintiff  was  to  defendant's 
knowledge  not  acquainted  with  the  character  or  value  of 
the  farm,  and  was  dependent  for  his  information  with 
reference  thereto  upon  the  statements  of  defendant.  It 
ia  further  alleged  by  way  of  ground  for  rescission  that 
by  a  conspiracy  in  which  defendant  and  a  firm  of  real 
estate  dealers  known  as  Judd  Bros.,  and  one  J.  F.  Sloan, 
were  parties,  plaintiff  was  induced  to  make  the  exchange 
in  the  belief  that  Judd  Bros,  as  agents  for  plaintiff  had 
effected  a  sale  of  the  farm  to  Sloan,  a  responsible  pur- 
chaser, misrepresented  to  be  a  farmer  in  Davis  county,  at 
$70  per  acre  for  cash.  All  the  allegations  of  plaintiff's  ' 
petition  were  denied  by  defendant,  but,  after  hearing  the 


432  FuLToii  V.  FisHEE.  [151  Iowa 

testimony,  the  trial  court  found  the  allegations  of  the 
petition  to  be  true,  both  as  to'  the  false  and  fraudulent 
representations  and  as  to  conspiracy.  We  shall  discuss 
first  the  general  sufficiency  of  the  evidence  to  sustain  the 
decree,  and  afterwards  certain  specific  grounds  relied 
upon  for  appellant  as  necessitating  a  reversal. 

I      It  must  be  conceded  that  the  correctness  of  the 
court's    decree   under   the   evidence    depends    very   largely 

upon   the  credibility  of  the  witnesses  testi- 

I.  Fraud:  ex-  .    .  •     .  i  •  ^        e  i»    ^i 

change  of         ivinc  On  cithcr  Side,  for  none  of  the  essen- 

property:  evi-  -  -^  i 

dence:  re-         tial  facts  rcHcd   upou  by  plain tiflF  to  show 


view. 


false  and  fraudulent  representations  and 
conspiracy  were  left  uncontradicted  by  witnesses  for  de- 
fendant. 

But  direct  and  uncontradicted  evidence  of  conspiracy 
is  not  required  to  make  out  a  case  of  this  kind  (Hanson 
V.  Kline,  136  Iowa,  110),  and  we*  are  justified  in  passing 
on  the  credibility  of  witnesses  to  give  considerable  weight 
to  the  conclusions  reached  by  the  trial  judge  who  had 
the  witnesses  before  him,  and  was  in  a  better  position 
than  this  court  can  possibly  be  to  estimate  the  weight  to 
be  given  to  their  testimony  so  far  as  it  was  in  conflict. 
Wilkie  V.  Sassen,  123  Iowa,  421;  Mosher  v.  Ooodale,  129 
Iowa,  719;  Whitley  v.  Johnson,  135  Iowa,  620. 

II.  That  the  representations  made  by  defendant  to 
plaintiff  as  to  the  character  and  value  of  the  farm  were 
false  seems  to  be  established  by  a  great  preponderance  of 

the  evidence.  The  land  was  not  prairie 
sion:" fraud:  land,  but  timber  land,  from  which  the  tim- 
ber had  been  removed;  and,  while  it  was  in 
the  main  actually  in  cultivation,  it  is  quite  clearly  shown 
that  such  land  is  not  as  valuable  as  prairie  land.  It  also 
appears  that  the  land  was  broken  with  some  ravines  which 
materially  decreased  its  value,  and  that  these  ravines  were 
not  of  a  character  which  would  probably .  have  existed  on 
prairie  land.    On  the  question  of  value  there  is  mudh  con- 
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flict  in  the  evidence,  a^  is  usual  in  such  cases.'  Witnesses 
for  plaintiff  fixed  the  selling  price  per  acre  at  the  time  the 
exchange  was  made,  based  on  their  knowledge  of  this 
particular  farm  and  their  information  as  to  the  selling 
price  of  similar  farms  in  the  vicinity,  at  from  $25  to  $35 
per  acre,  while  witnesses  for  defendant  fixed  the  price  at 
from  $55  to  $65  per  acre.  Few  of  the  witness  for  the 
defendant  attempted,  however,  to  testify  as  to  the  value  at 
about  the  date  of  the  transaction.  We  are  satisfied  that 
a  representation  of  the  cash  price  at  which  the  farm  could 
be  sold  at  the  date  of  the  exchange  as  $65  per  acre  was 
materially  false. 

III.  The  representations  of  defendant  as  to  the 
character  of  the  farm  and  its  value  would  perhaps  be 
considered  only  expressions  of  opinion  if  made  to  one  who 

was    familiar    with    the    farm,    or    land    in 

statements  of     that  locality,   or  to  one  who   might  reason- 
fact:  charac-  •^ '  .  f 

t«*jjjd  value  ably  be  expected  to  mvestigate  before  pur- 
chasing; but,  for  reasons  hereafter  to  be  in- 
dicated, the  defendant  well  knew  that  plaintiff  had  no 
information  on  the  subject,  and  was  not  in  a  situation 
to  obtain  information,  for  the  deal  was  closed  within 
twenty-four  hours  after  there  was  any  definite  prospect 
that  an  exchange  would  be  considered  by  plaintiff.  Under 
such  circumstances,  representations  as  to  the  nature  and 
value  of  the  farm  might  well  be  considered  as  statements 
of  fact,  and  not  expressions  of  opinion.  Scott  v,  Burnight, 
131  Iowa,  507;  Brett  v.  Van  AuJcen,  99  Iowa,  553. 

IV.  We  come  now  to  a  feature  of  the  case  which 
seems  to  us  most  persuasive  in  plaintiff's  behalf,  and 
which  requires  a  fuller  recital  of  the  particulars  of  the 
4.  Sami:  evi-         transaction.     About  April   16,   1907,   plain- 

^^*^  tiff,  who  was  anxious  to  realize  money  out 

of  his  interest  in  a  farm,  of  which  he  was  joint  owner  with 

defendant,  and  out  of  his  hardware  stock,  commenced  to 

solicit    defendant,    his    neighbor    and    friend,    to    suggest 
Vol.  isi  Ia.— 28. 
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some  method  by  which  his  interest  could  be  disposed  of. 
With  reference  to  the  farm  jointly  owned,  an  exchange 
was  negotiated  of  which  no  complaint  is  now  made;  and 
with  reference  to  the  hardware  stock,  some  suggestion  was 
made  en  the  one  side  or  the  other  as  to  an  exchange  there- 
of for  this  farm  southwest  of  Ottumwa  and  about  seventy- 
five  miles  distant  from  the  town  of  Fairfield,  where  both 
parties  resided.  Plaintiff  did  not  at  first  seem  willing  to 
consider  such  an  exchange,  for  he  indicated  that  he  must 
have  money;  but  on  April  26  following  the  defendant 
brought  and  introduced  to  plaintiff  a  member  of  the  firm  of 
Judd  Bros.,  real  estate  agents  in  Ottumwa,  as  we  believe  from 
the  evidence,  for  the  purpose  of  having  this  real  estate 
agent  encourage  plaintiff  to  make  such  exchange.  It  is 
true  that  both  defendant  and  Judd  as  witnesses  disclaim 
any  such  purpose  or  plan,  but  the  whole  tenor  of  the 
negotiation  and  of  the  subsequent  conduct  of  the  parties 
gives  strong  plausibility  to  plaintiff's  account  of.  what 
took  place,  which  was  that  Judd  at  once  broached  the 
question  whether  plaintiff  was  negotiating  with  defendant 
for  the  acquisition  of  the  farm,  and  advised  defendant 
that  he  thought  he  had  a  purchaser  who  would  take  the 
farm  at  $70  per  acre.  It  was  then  arranged  between 
plaintiff  and  Judd  that  the  latter  should  return  to  Ot- 
tumwa and  on  that  afternoon  ascertain  whether  the  pros- 
pective purchaser  would  buy  the  farm  and  advise  plaintiff 
by  telephone  or  telegraph.  The  next  morning — ^tbat  is,  on 
the  morning  of  the  27th — plaintiff  received  from  Judd  Bros, 
the  following  letter,  dated  at  Ottumwa,  April  26:  '*We 
had  our  man  out  to  see  the  P.  H.  Fisher  farm.  He  says 
that  he  will  give  the  $70  per  acre  for  it,  and  is  ready 
to  go  into  a  contract  at  any  time.  He  is  to  be  at  our  office 
tomorrow  afternoon,  April  27.  If  you  could  close  with 
Mr.  Fisher  so  as  to  wire  us  by  noon  or  a  little  after,  we 
would  be  ready  to  contract  with  him  when  he  gets  here." 
Thereupon   plaintiff   saw   defendant,   and   solicited   an   ex- 
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change  of  his  hardware  stock  for  the  farm.  Terms  were 
agreed  upon^  and  plaintiff  promised  to  advise  defendant  in 
the  afternoon  whether  he  would  enter  into  a  contract* 
Plaintiff  then  employed  a  lawyer,  one  Jordan,  to  go  at 
once  to  Ottnmwa  with  power  of  attorney  to  close  a  con- 
tract with  the  purchaser  proposed  by  Judd  Bros.,  provided 
he  was  satisfied  with  the  purchaser.  Jordan  went  to 
Ottumwa,  and  in  the  office  of  Judd  Bros.  J.  F.  Sloan 
as  the  prospective  purchaser  was  introduced  to  him,  and, 
in  the  presence  of  one  of  the  Judds,  there  was  a  conversa- 
tion between  Sloan  and  Jordan,  in  which  it  was  stated 
that  Sloan  was  a  farmer  residing  in  Davis  county,  owning 
a  forty-acre  farm,  and  that  his  father  was  a  man  of  finan- 
cial means.  The  terms  of  the  purchase  proposed  by  Sloan 
involved  the  payment  of  $50  in  cash  and  the  execution  of 
a  written  agreement  of  conveyance,  by  the  terms  of  which 
the  balance  of  the  purchase  price  at  $70  per  acre  was  to 
be  paid  in  cash  within  ten  days.  By  telephone  Jordan 
advised  plaintiff  of  the  terms  of  the  proposed  contract, 
and  was  authorized  by  plaintiff  to  proceed  to  execute 
such  contract  in  his  behalf,  whereupon  a  written  agree- 
ment containing  the  terms  above  mentioned  was  entered 
into  in  the  presence  of  a  member  of  the  firm  of  Judd 
Bros.,  signed  by  Sloan,  and  by  Jordan  as  agent  for  plain- 
tiff. It  was  provided  in  the  contract  that  in  lieu  of  an 
equivalent  amount  in  money  the  purchaser  might  assume 
the  mortgage  of  $3,400  on  the  land. 

After  directing  Jordan  to  close  the  contract  with 
Sloan,  plaintiff  on  the  same  day  entered  into  a  written 
contract  with  the  defendant  for  the  exchange  of  the 
hardware  stock  for  the  farm,  in  which  it  was  recited 
that  defendant  agreed  to  sell  and  convey  the  farm  above 
referred  to  for  the  consideration  of  $7,910,  The  plain- 
tiff agreed  to  sell  and  transfer  by  bill  of  sale  his  hard- 
ware stock  to  be  invoiced  at  the  present  wholesale  price, 
five   percent   to   be    added   for   carriage.     It   was   further 
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provided  that  fixtures  were  to  be  induded  in  the  bill 
of  sale,  but  valued  at  twenty  percent  discount  from  the 
cost  price,  and  that  unsalable  goods  should  be  included  at 
a  price  determined  by  the  invoioers*  The  invoice  was  to 
be  made  by  two  competent  men.  It  was  further  provided 
that  if  the  invoice  did  not  reach  $4,500  the  plaintiff  should 
pay  the  difference  in  cash  to  the  defendant,  and,  if  it  ex- 
ceeded that  amount,  the  defendant  should  pay  the  excess 
in  cash  to  the  plaintiff,  and  that  the  bill  of  sale  and  the 
warranty  deed  executed  contemporaneously  with  the  con- 
tract should  be  left  in  escrow  until  all  the  conditions  of 
the  contract  should  be  complied  with.  In  about  a  week 
the  inventory  made  by  two  persons  agreed  upon  by  the 
plaintiff  and  defendant  was  completed,  showing  the  value 
of  the  stock  fixed  in  accordance  with  the  terms  of  the 
contract  to  be  $4,604.78,  whereupon  defendant  paid  to 
plaintiff  $104.78  in  cash,  and  the  bill  of  sale  and  the  deed 
were  delivered  to  the  parties,  respectively,  and  recorded.  In 
the  meantime  Jordan  had  been  advised  by  letter  of  one  of 
the  -firm  of  Judd  Bros.,  dated  April  29  (apparently  in  an- 
swer to  a  letter  from  Jordan),  that  "I  think  you  will  hear 
from  Mr.  Sloan  the  latter  part  of  this  week,  but  I  question 
whether  or  not  he  will  be  ready  to  close  up  the  deal  be- 
fore the  first  of  next  week  for  he  had  to  go  to  Illinois. 
But  I  will  let  you  know  as  soon  as  I  hear  from  him." 
Later  Jordan  received  from  Judd  Bros,  a  letter  dated 
May  9  in  the  regular  course  of  mail,  indicating  that  Sloan 
would  need  a  little  further  time  to  complete  the  purchase, 
and  later  he  received  a  letter  from  Sloan,  postmarked  from 
Pulaski,  in  Davis  county,  indicating  that  the  latter  would 
not  be  able  to  carry  out  his  contract.  The  last  two  let- 
ters above  referred  to  were  received  by  Jordan  after  the 
exchange  between  plaintiff  and  defendant  had  been  fully 
consummated,  and  the  instruments  had  been  delivered. 

As  to  the  bona  fides  of  the  entire  transaction  on  plain- 
tiff's part,  there  can  be  no  serious  question.     It  is  indi- 


June  1911]  Fulton  v,  Fishbb.  437 

cated  in  argument  that  plaintiff  was  endeavoring  to  secure 
a  blank  deed  to  the  farm  which  would  enable  him  by 
inserting  the  name  of  a  purchaser  to  defraud  his  wife  out 
of  her  dower  interest,  and  there  is  some  evidence  that 
plaintiff  and  his  wife  had  not  been  living  in  domestic 
harmony.  However  this  may  be,  there  is  no  imputation 
of  bad  faith  on  plaintiff's  part  as  between  him  and  de- 
fendant. While  it  is  contended  that  the  hardware  stock 
was  unsalable,  unseasonable,  and  badly  selected,  there  is 
no  claim  supported  by  any  evidence  that  the  invpicers  agreed 
upon  were  not  competent  or  fair,  and  the  great  weight  of  the 
testimony  is  that  the  stock  was  worth  one  hundred  cents 
on  the  dollar  of  the  invoiced  price.  It  had  all  been  pur- 
chased new  within  two  years. 

Defendant's  fraud  is  made  out  by  proof  of  his  mis- 
representations as  to  the  character  and  value  of  the  land 
with  knowledge  that  plaintiff  had  had  no  opportunity  at 
the  time  the  contract  was  made  to  investigate  such  char- 
acter and  value;  that  defendant  brought  about  the  nego- 
tiations between  plaintiff  and  Judd  Bros,  with  the  evident 
purpose  of  having  the  latter  represent  to  the  plaintiff  that 
the  land  was  worth  at  least  $65  per  acre,  and  that  they 
had  a  purchaser  for  it  at  $70  per  acre,  and  that  Judd 
Bros.,  acting  covertly  as  defendant's  agents,  but  ostensibly 
as  agents  for  plaintiff,  procured  the  contract  with  Sloan 
for  the  sale  to  him  of  the  land  at  $70  per  acre,  well  know- 
ing that  he  would  be  unable  to  carry  out  the  contract. 
That  Judd  Bros,  well  knew  Sloan  to  be  financially  irre- 
sponsible clearly  appears  from  the  circumstances  of  the 
whole  case.  He  was  not  a  farmer  residing  in  Davis  county, 
owning  forty  acres  of  land,  but  he  was  and  for  many 
years  had  been  a  resident  of  Ottumwa,  with  no  property 
of  which  he  or  the  Judds  could  give  any  account  except  an 
equity  worth  $200  in  a  residence  lot  in  Ottumwa.  Sloan 
as  a  witness  defended  the  hona  fides  of  his  purchase  on 
the  theory  that  he  was  a  real  estate  dealer,  and  that  he 
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hoped  and  expected  to  dispose  of  the  farm  on  such  terms 
that  he  would  be  able  to  tiarry  out  his  contract,  which  it 
is  to  be  reiuembered  required  payment  in  cash  within 
ten  days  of  the  contract  p^ice  of  the  farm  in  excess  of 
the  mortgage.  He  claimed  that  he  entered  into  some  nego- 
tiations for  the  disposal  of  the  farm  in  trade,  but  he  does 
not  indicate  that  he  could  have  had  the  slightest  hope  or 
prospect  of  making  such  disposition  of  the  property  that 
he  could  pay  in  cash  as  he  agreed. 

The  only  serious  question  on  the  record  is  as  to  the 
connivance  between  defendant  and  Judd  Bros.  If  there 
was   such  connivance,   then  defendant  is   chai^able  with 

the  misrepresentations  of  his  agents.     As  to 
princifMii  and     the   relations   between  defendant   and   Judd 

Bros.,  it  appears  that  the  latter  had  been 
the  agents  for  the  former  for  several  years  in  various  trans- 
actions, and  they  pretend  that  until  they  became  the  agents 
for  plaintiff  to  dispose  of  the  farm  to  Sloan,  they  had  it 
on  their  list  as  the  property  of  defendant  for  sale  at  $70 
per  acre.  If  they  already  had  a  prospective  purchaser  for 
defendant  at  that  price,  there  is  no  reason  in  the  nature 
of  things  why  they  should  have  induced  plaintiff  to  step 
into  defendant's  shoes  and  undertake  to  make  a  contract 
of  sale  of  the  property  for  him  at  the  same  price  on  a 
commission  somewhat  less  as  it  appears  than  they  would 
have  been  entitled  to  have  received  for  the  same  sale  if 
made  for  defendant.  It  is  a  significant  fact  as  tending 
to  connect  defendant  with  the  acts  of  Judd  Bros,  that  at 
the  conclusion  of  the  interview  between  a  member  of  the 
firm  and  plaintiff  such  member  should  have  immediately 
returned  to  defendant's  place  of  business,  and  then  entered 
into  communication  with  him  by  telephone  on  the  fol* 
lowing  day,  after  having  written  the  letter  above  set  out 
to  the  plaintiff.  The  circumstances  point  irresistibly  ix^ 
our  opinion  to  a  connivance  between  defendant  and  Judd 
Bros.     If  there  was  such  connivance,  then  defendant  was 
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guilty  of  fraud  justifying  the  rescission  on  which  plain- 
tiff insisted.  The  inadequacy  of  the  consideration  on  de- 
fendant's part  may  well  be  taken  into  account,  and,  as 
already  indicated,  it  appears  by  the  preponderance  of  the 
(Bvidence  that  the  market  value  of  the  farm  was  little,  if 
any,  in  excess  of  the  mortgages  assumed  by  plaintiff. 
With  reference  to  these  mortgages,  it  appears  that  while 
they  were  both  held  by  an  Ottumwa  bank,  one  of  them 
for  $1,000  had  been  taken  by  the  bank  and  was  a  first 
lien,  while  the  other  for  $2,400  was  taken  by  a  private 
party  and  was  held  by  the  bank  for  collection ;  so  that  any 
inference  to  be  drawn  from  the  general  understanding 
that  banks  do  not  loan  on  real  estate  in  excess  of  fifty 
percent  of  its  value  with  the  result  that  defendant's 
equity  in  the  farm  was  worth  substantially  at  least  $3,400 
was  unwarranted. 

In  view  of  the  fact  that  defendant  had  disposed  of 
the  hardware  stock  before  plaintiff  attempted  to  make 
rescission,  the  court  was  justified  in  decreeing  that  plain- 

6.  Samb:  re«cia-      ^^^  should  rcconvey  the  farm  to  defendant 
8ion: 'relief.       ^^  ^^  ^^^  offered  to  do,  and  that  he  should 

have  judgment  against  the  defendant  for  the  reasonable 
value  of  the  stock  less  the  amount  paid  in  cash  by  the 
defendant  in  the  exchange.  Fixing  the  market  value  of 
the  stock  as  the  Court  did  at  $4,000,  it  properly  rendered 
judgment  against  defendant  for  the  difference  between 
such  market  value  and  the  cash  paid.  That  a  plaintiff 
entitled  to  rescission  under  such  circumstances  is  not  to 
be  defeated  by  the  fact  that  the  other  party  to  the  ex- 
change had  parted  with  the  property  received  by  him,  but 
must  account  for  its  value,  see  Creveling  v.  Banta,  138 
Iowa,  47. 

V.  Among  the  matters  relied  on  for  appellant  as 
constituting  specific  grounds  of  reversal  is  the  alleged  fail- 
ure of  plaintiff  to  offer  restoration;  but  it  does  appear 
that  plaintiff  tendered  back  to  defendant  the  deed  which 
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lie  had  received  and  offered  to  deliver  a  quitclaim  deed. 

This   we   think   wsls   all   that   was   required 
torati'on  of        of  him.     As  to  a  certain  lease  and  not  for 

property. 

rent  which  defendant  had  purported  to  trans- 
fer to  plaintiff,  it  clearly  appears  that  neither  was  of  value, 
for  the  tenant  had  never  come  into  possession,  and  his 
ahandonment  of  his  contract  of  lease  had  been  acquiesced 
in  by  defendant's  agent.  Eeturn  of  any  money  received 
from  defendant  was  unnecessary  in  view  of  the  claim  for 
damages  greatly  in  excess  of  the  money  thus  retained. 
Moreover,  plaintiff  offered  to  do  equity,  and  the  court 
could  adjust  any  obligation  of  the  plaintiff  to  the  defend- 
ant arising  out  of  the  attempted  rescission.  There  is  no 
evidence  that  plaintiff  received  any  rents  and  profits  dur- 
ing the  time  the  title  remained  in  his  name,  or  that  he 
in  any  way  incumbered  or  impaired  the  title. 

The  contention  that  plaintiff's  attempted  rescission 
was  not  within  a  reasonable  time  is  met  by  the  showing 
in  the  record  that  plaintiff  had  no  reason  'immediately  to 

believe  that  the  land  was  not  substantially 

8.  Sami:  rescis-      of   the   quality   and   value   represented,   nor 

abie'timc.         that  Judd  Bros.  had  not  acted  in  good  faith 

in  procuring  Sloan  as  a  purchaser,  ready, 
willing,  and  able  to  buy  at  $70  per  acre.  Sloan's  letter 
renouncing  his  contract  was  mailed  from  Davis  county, 
although  he  did  not  reside  there,  and  it  does  not  appear 
that  even  upon  receipt  of  that  letter  plaintiff  had  any 
reason  to  suppose  he  was  not  a  good  faith  purchaser  as 
represented  by  Judd  Bros.  Plaintiff  was  entitled  to  a 
reasonable  time  to  rescind  after  he  knew  or  was  charged 
with  knowledge  of  some  just  ground  for  complaint  and  there 
is  no  evidence  that  any  such  ground  of  complaint  came 
to  his  knowledge,  or  could  reasonably  have  been  ascer- 
tained until  some  time  after  the  hardware  stock  had  been 
disposed  of  by  defendant.  Within  less  than  six  months 
after  that  time  plaintiff  tendered  back  his  deed,  and  did 
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all  that  he  could  to  put  the  defendant  in  statu  quo.  Plain- 
tiff was  not  chargeable  with  knowledge  of  defendant's 
fraud  merely  on  the  failure  of  ^loan  to  carry  out  his  con- 
tract of  purchase,  for  plaintiff  was  not  then  in  a  situation 
to  know  that  defendant  was  at  fault.  If  there  was  collu- 
sion between  defendant  and  Judd  Bros,  which  constituted 
defendant's  principal  wrong  and  brought  about  the  injury 
to  plaintiff,  then,  until  circumstances  within  plaintiff's 
knowledge  disclosed  the  fact  of  such  collusion,  he  was  not 
at  fault  in  failing  to  discover  it.  He  did  not  until  the 
trial  have  knowledge  of  the  indicia  of  fraud  which  were 
developed  by  the  cross-examination  of  defendant's  wit- 
nesses. We  think  there  was  no  unreasonable  delay  in 
rescission,  and  that  plaintiff  was  not  guilty  of  any  laches 
which  would  defeat  his  recovery  in  this  action. 

We  reach  the  conclusion  that  the  record  supports  the 
findings  of  the  trial  court,  and  the  judgment  therefore  is 
affirmed.  ^ 


August  Tetzloff,  Appellee,  v.  George  E.  May,  Ad- 
ministrator of  the  Estate  of  C.  C.  Feil,  Deceased, 
Defendant,  and  Pauline  Feil  et  al..  Interveners, 
Appellants. 

Attachment:      dower:    priority   of   liens.     An    attachment    levied 

1  against  a  husband's  real  estate  during  his  lifetime  but  not  con- 
firmed by  judgment  or  sale  prior  to  his  death  is  not  a  lien  para- 
mount to  his  widow's  distributive  share  in  such  real  estate. 

Same:    widow's  allowance  for  support.    A  widow's  statutory  right 

2  to  the  payment  of  her  allowance  for  support  out  of  the  lands 
of  her  deceased  husband  if  necessary  is'  not  subject  to  the  lien  of 
an  attachment  against  her  husband  alone,  levied  in  his  lifetime 
but  undetermined  at  his  death. 

Appeal  from  Floyd  District  Court. — ^Hon.  C.  H.  Kei-ley, 

Judge. 
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Wepnesdat^  June  7,  1911. 

The  opinion  states  the  case.     Reversed. 

Frank  Lingetifelder,  for  appellants. 

H.  J.  FUzgeraid,  for  appellee. 

Weaver,  J. — On  November  SO,  1909,  the  plaintiff 
instituted  this  action  to  recover  a  money  judgment  against 
C.  C.  Feil  for  grain  sold  and  delivered  and  on  the  same 
day  in  aid  of  his  said  suit  caused  a  writ  of  attachment 
to  issue  and  be  levied  upon  certain  real  estate  owned  by 
Feil.  On  February  14,  1910,  and  before  said  action  had 
been  brought  to  trial  or  any  judgment  rendered  therein, 
said  defendant  C.  C.  Feil  died  intestate,  seised  of  the  legal 
title  to  said  real  estate  and  leaving  Pauline  Feil,  his 
widow,  and  Wilhelmine  Feil  and  MoUie  Feil,  his  chil- 
dren and  only  heirs  at  law.  Gfeorge  E.  May  was  ap- 
pointed and  qualified  as  administrator  of  the  estate,  and 
on  August  10,  1911,  was  substituted  as  defendant  in  this 
action.  Thereafter  the  widow,  who  had  been  granted  an 
allowance  of  $300  under  the  statute  for  her  year's  sup- 
port, filed  a  petition  of  intervention  alleging  the  facts  as 
hereinbefore  recited.  She  further  alleged  that  the  de- 
ceased left  no  personal  estate  from  which  her  widow's 
allowance  could  be  paid,  and  that  the  same  must  be  paid, 
if  at  all,  out  of  the  proceeds  of  the  attached  real  estate, 
which  is  also  incumbered  by  a  prior  mortgage.  Upon 
the  facts  pleaded  the  intervener  takes  the  position  that 
her  right  to  a  widow's  share  in  the  property  and  to  the 
payment  of  her  allowance  from  said  property  is  in  no 
manner  affected  or  diminished  by  reason  of  the  levy  of 
said  attachment,  and  she  asks  the  court  for  an  order  or 
jjidgment  establishing  and  protecting  her  said  rights  as 
superior  to  the  lien  if  any  created  by  said  levy. 
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To  this  petition  the  court  sustained  a  demurrer  be- 
cause it  being  admitted  that  the  attachment  was  levied 
before  the  husband's  death,  the  rights  of  his  widow  under 
the  statute  in  or  to  said  real  estate  are  subject  to  the  lien 
acquired  by  the  levy,  and  she  is  therefore  not  entitled  to 
the  relief  asked  in  her  petition.  To  this  ruling  the  inter- 
vener excepted,  and,  declining  further  to  plead,  her  peti- 
tion was  dismissed.  The  administrator  took  no  issue  upon 
the  claim  of  the  attachment  plaintiff,  a  default  and  judg- 
ment were  entered  against  him  for  the  amount  claimed 
and  special  execution  ordered  for  the  sale  of  the  property. 

I.  Does  the  widow  take  her  distributive  share  in 
her  deceased  husband's  real  estate  subject  to  the  attach- 
ment levied  thereon  in  his  lifetime  not  confirmed  by  judg- 
ment or  sale  prior  to  his  death  ?  The  nature 
dower:  pri-  '     and  cxtcut  of  the  widow's  riffht  in  this  re- 

ority  of  liens.  -,    n       i  inii 

spect  are  denned  and  fixed  by  the  statute. 
Her  distributive  share  thus  provided  is  "one-third  in  value 
of  all  the  legal  or  equitable  estate  in  real  property  pos- 
sessed by  the  husband  at  any  time  during  their  marriage 
which  have  not  been  sold  on  execution  or  other  judicial 
sale  and  to  which  the  wife  has  made  no  relinquishment 
of  her  right."  Code,  section  3366.  It  is  conceded  that 
the  deceased  was  the  holder  of  the  title  to  this  real  estate 
in  his  lifetime  and  during  the  existence  of  his  marriage 
relation  with  intervener  and  that  he  died  without  a  will. 
It  is  not  claimed  that  the  wife  has  ever  made  any  relin- 
quishment of  her  right  as  such  in  said  property.  Neither 
is  it  claimed  that  the  property  has  ever  been  sold  on  ex- 
ecution or  other  judicial  sale.  Unless,  therefore,  we  un- 
dertake to  amend  the  statute  by  judicial  pronouncement  it 
would  seem  that  the  intervener  succeeds  to  her  statutory 
share  in  the  real  estate  of  her  husband  unaffected  by  an 
attachment  made  in  his  lifetime,  but  still  pending  and 
undetermined  at  his  death.  In  many  jurisdictions,  and 
perhaps  by  the  greater  weight  of  authority,  it  is  held  that 
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an  attachment  upon  real  estate  is  dissolved  by  the  death 
of  the  defendant  before  judgment  entered.  We  have  held 
otherwise  with  reference  to  an  attachment  on  personalty 
(Lord  V.  Ailed,  34  Iowa,  281),  but  whether  we  would 
so  hold  as  to  an  attachment  on  realty  we  think  it  unnec- 
essary now  to  decide,  for  the  statute  we  have  referred  to 
seems  decisive  of  the  question  here  presented.  For  the 
purposes  of  this  case  we  may  assume  that  by  his  attach- 
ment the  plaintiff  acquired  a  lien  which  would  give  him 
preference  over  nonattaching  creditors  in  the  payment  of 
claims  against  the  estate.  The  widow's  share  is,  of  course, 
subject  to  a  lien  to  which  she  has  assented  by  uniting  in 
a  mortgage  or  other  instrument  creating  the  same,  but  a 
mortgage  lien  created  by  the  husband  alone,  and  not  en- 
forced by  judicial  sale,  will  not  prevail  against  her  statu- 
tory right  to  share  in  his  property.  Trowbridge  v»  Sy- 
pher,  55  Iowa,  362;  Mock  v.  Watson,  41  Iowa,  241. 

For  still  more  obvious  reasons  a  mere  attachment  on 
a  claim  against  the  husband  alone  and  not  confirmed  by 
judgment  should  be  held  ineffective  to  destroy  or  impair 
the  rights  guaranteed  to  the  wife.  A  mere  lien  consti- 
tutes no  property  or  interest  in  the  land  itself.  At  most 
it  creates  or  confers  a  right  to  subject  such  property  to 
the  claim  of  the  lienholders  to  the  exclusion  of  subsequent 
adverse  interests.  Ind.  Dist.  v.  Werner,  43  Iowa,  643; 
Bodgers  v.  Bonner,  46  N.  Y.  379.  Because  the  death  of 
the  debtor  occurred  after  the  levy  of  the  attachment,  it 
does  not  necessarily  follow  that  the  right  of  the  widow 
in  the  land  is  subsequent  or  inferior  to  the  lien  of  the 
attachment.  Her  rights  attach  from  the  date  of  the  co- 
existence of  her  marriage  and  her  husband's  seisin.  True, 
the  right  remains  inchoate  during  his  lifetime,  but  its 
preservation  until  it  shall  ripen  into  a  more  perfect  title 
upon  the  husband's  death  has  been  safeguarded  by  the 
statute,  and  it  can  not  be  taken  from  her  by  her  husband's 
creditors,  save  upon  her  own  relinquishment  or  by  judicial 
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sale  in  her  husband's  lifetime.  He  who  levies  an  attach- 
ment on  his  debtor's  land  does  so  with  knowledge  of  the 
statutory  rights  of  his  wife  in  the  event  of  such  debtor's 
death  before  the  property  has  been  appropriated  by  judicial 
sale,  and  he  is  in  no  manner  wronged  or  legally  prejudiced, 
by  confirming  her  distributive  share  undiminished  by  the 
amount  of  his  demand,  however  just  it  may  be  as  a  claim 
against  the  deceased's  estate. 

II.     Does  the   plaintiff's   attachment  take  precedence 
of    the   widow's    allowance   for   support?      This,    also,   we 
think  must  be  answered  in  the  negative.    This  allowance  is 
a  Same-  wid-        classcd  by  the  statute  with  charges  for  the 
MMforliiap.     ^^^   sickness    and   funeral   of   the    deceased 
^'*-  and  expenses  of  administration  as  preferred 

to  all  other  claims.  See  Code,  sections  3347  and  3348. 
And  for  reasons  suggested  in  the  preceding  paragraph  we 
think  a  creditor  of  the  estate  can  not  be  permitted  to 
absorb  it  and  deprive  the  widow  of  her  support  by  the 
expedient  of  attaching  the  property  in  the  closing  days 
of  the  debtor's  life  in  a  proceeding  which  remains  pend- 
ing and  undetermined  until  after  his  death.  To  hold 
otherwise  would  open  the  door  to  much  abuse.  The  pur- 
pose of  the  law  which  provides  for  an  attachment  in  aid 
of  an  action  for  recovery  of  debt  is  not  to  interfere  with 
or  defeat  the  statutory  rights  of  one  spouse  in  the  prop- 
erty of  the  other  nor  will  it  be  allowed  to  have  that  effect 
in  the  absence  of  some  rule  or  principle  rendering  such 
result  unavoidable.  While  our  statute  provides  for  the 
survival  of  actions  and  the  substitution  of  the  administra- 
tor as  a  party  to  the  pending  proceedings,  it  expressly 
declares  that  a  judgment  rendered  after  the  death  of  the 
defendant  shall  have  the  effect  of  a  mere  allowance  of 
a  claim  and  shall  constitute  no  lien.  Code,  section  3345. 
No  exception  is  provided  for  pending  actions  in  attach- 
ment, and  if  one  is  to  be  recognized  we  are  of  the  opinion 
the  lien  so  established  must  be  held  subject  to  the  rights 
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of  the  sarviving  spouse  who  is  not  a  partj  to  the  action 
and  has  in  no  manner  waived  or  relinquished  them  in 
favor  of  the  creditor.  What  may  he  the  rights,  if  any,  of 
such  creditor  as  against  other  creditors  filing  claims  and 
obtaining  their  allowance  in  the  usual  way  is  a  question 
not  here  presented  and  we  need  not  pass  upon  it.  What 
we  hold  is  that  the  statutory  rights  of  the  wife  in  the 
lands  of  which  her  husband  dies  seised  and  her  right  to 
preference  in  payment  of  her  allowance  for  support,  are 
not  subject  to  the  lien  of  an  attachment  in  an  action  against 
the  husband  alone  levied  in  his  lifetime  and  left  pending 
and  undetermined  at  his  death.  It  follows  that  the  judg- 
ment appealed  from  must  be  reversed,  and  cause  remanded 
for  further  proceedings  in  harmony  with  this  opinion. 
Reversed. 


Josephine  Offil,  Appellant,  v.  Westbbook  &  Company, 

BUBB   WeSTBBOOK    ET   AL. 

Intoxicating  liquors:  injunction:  costs.  An  injunction  restrain- 
ing the  maintenance  of  a  liquor  nuisance  may  properly  be  denied 
where  it  appears  that  the  defendant  has  in  good  faith  abandoned 
unlawful  sales;  but  where  after  suit  was  commenced  defendant 
continued  to  sell  without  complying  with  the  law  costs  of  the 
action  should  have  been  taxed  against  him,  including  the  statu- 
tory attorney  fees. 

Appeal  from  Jasper  District  Court. — ^Hon.  W.  G. 

Clements,  Judge. 

Wednesday,  June  7,  1911. 

Action  to  enjoin  an  alleged  liquor  nuisance.  On 
hearing  the  evidence,  the  court  entered  a  decree  for  de- 
fendants, and  the  plaintiff  appeals.  Modified  and  f0- 
fndfided. 
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* 

M.  8.  Odle,  for  appellant. 

McLain  &  Campbell,  for  appellees. 

McClain,  J. — ^Until  January  15,  1910,  the  firm  of 
Westbrook   &   Co.,    of   which    defendant   Burr   Westbrook 
was  a  member  and  a  qualified  pharmacist,  owned  and  was 
operating  a  drug  store  in  the  city  of  Newton,  having  a 
permit  to  sell  intoxicating  liquors  for  pharmaceutical  and 
medicinal  purposes.     On  September  13,  1909,  the  petition 
in   this   action  was  filed  charging  defendants  with  main- 
taining a  place  where  liquor  was  sold  in  violation  of  law. 
On  the  trial  of  the  case,  which  was  had  in  March,  1910, 
it  appeared  that  among  the  requests  filed  with  the  county 
auditor  in  compliance  with  which  liquors  had  been   sold 
between  the  1st  day  of  July,  1909,  and  the  15th  day  of 
January,   1910,  were  several  requests  which  were  insuffi- 
cient in  form  in  that  either  they  were  not  signed  by  the 
person  whose  signature  should  have  been  attached  thereto, 
or  that  it  was  not  stated  therein  for  whom  the  liquor  was 
purchased,   or  that   they  were  not   attested  by   defendant 
Westbrook  as  registered  pharmacist  carrying  on  the  busi- 
ness for  the  firm.     It  further  appeared,  however,  that  on 
January   5,   1910,   defendant  Westbrook  for  the   firm   de- 
stroyed   all   the    intoxicating  liquors   on    hand    save    some 
alcohol,    which    was    retained    for    use    in    manufacturing 
tinctures  and  for  like  purposes;  and  there  is  no  evidence 
that  after  that  date  any  sales  of  intoxicating  liquors  were 
made.     On  the  trial  the  defendant  Westbrook,  in  connec- 
tion with  his  testimony  as  a  witness,  surrendered  his  per- 
mit to  the  clerk  of  the  court,  and  directed  that  it  be  can- 
celed.    We  think  that  under  the  evidence  the  court  was 
justified  in  finding  that  on  January  15,  1910,  the  defend- 
ants   in    good    faith    abandoned    the    sale    of    intoxicating 
liquors  under  their  permit,  and,  further,   that  after  such 
date  no   sales   of  intoxicating  liquors   were   made   on   the 
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premises  for  any  purpose.  The  court  was  justified,  there- 
fore, in  refusing  to  enter  a  decree  in  accordance  with 
plaintiffs  petition. 

In  view,  however,  of  the  fact  that  prior  to  the  com- 
mencement of  the  action  defendants  had  been  making  sales 
of  liquor  under  their  permit  vnthout  strict  compliance  with 
the  law  as  to  requiring  and  returning  proper  requests 
for  liquors  so  sold  and  that  for  some  months  after  the 
action  was  instituted  this  improper  method  of  conducting 
the  business  was  continued^  we  think  that  the  costs  of  the 
action  should  have  been  taxed  to  defendants,  and  that  the 
statutory  attorney's  fee  should  have  been  included.  If,  as 
in  the  case  of  Patterson  v.  Nicol,  115  Iowa,  283,  the  de- 
fendants had  prior  to  the  trial  offered  to  pay  the  costs  to 
that  time,  and  asked  that  the  proceeding  be  dismissed  on 
such  payment,  then  the  court  might  properly  have  entered 
a  decree  for  the  defendants  conditioned  on  the  payment 
of  the  costs  incurred  by  the  plaintiff  prior  to  the  applica- 
tion for  dismissal.  The  defendants  alleged  and  relied 
upon  entire  compliance  with  the  law,  and  did  not  rely 
merely  on  the  fact  that  prior  to  the  trial  they  had  aban- 
doned the  business  of  selling  intoxicating  liquors  under  a 
permit,  and  it  further  appeared  that  even  after  the  begin- 
ning of  the  action  this  business  was  not  conducted  in  strict 
compliance  with  the  law  as  to  the  taking,  attestation,  and 
return  of  the  requests  for  liquors  sold.  In  failing  to  tax 
the  costs  to  defendant,  we  think  that  the  court  erred.  In 
this  respect  the  judgment  of  the  trial  court  is  modified, 
and  the  case  is  remanded  to  the  lower  court  for  proceedings 
not  inconsistent  with  the  views  expressed  in  this  opinion. 
Modified  and  remanded. 


June  Idll]  Bbsmsb  v.  Haao.  44d 


In  the  Matter  of  the  Estate  of  William  Bremer,  Deceased, 
W.^E.  Bbemeb^  Appellant,  v.  Q.  J.  Haao^  Executor 
of  said  Estate,  Appellee. 

Estates  of  decedents:    claims:  breach  op  agreement  to  devise:  evi- 

1  DENCE.  In  this  action  by  a  son  against  the  estate  of  his  father 
to  enforce  an  alleged  agreement  to  give  the  son  certain  lands  on 
condition  that  he  continue  to  reside  in  the  town  with  his  father 
so  long  as  he  lived,  the  testimony  of  the  only  witness  present  at 
the  conversation  in  which  the  agreement  is  alleged  to  have  been 
made,  and  in  support  of  the  agreement,  though  not  susceptible  of 
direct  contradiction  is  not  conclusive  on  the  subject,  but  must  be 
considered  in  the  light  of  all  the  circumstances.  And  upon  the 
whole  evidence  it  is  held  that  the  claimed  agreement  is  not  es- 
tablished. 

Gifts:    evidence:    declarations  of  intent.    The  fact  that  a  parent 

2  may  have  declared  his  intention  to  give  certain  property  to  a  child, 
still  his  estate  is  not  bound  by  such  declarations,  where  the  parent 
retained  possession  and  control  of  the  property. 

Trial:    admission  of  evidence:  reservation  of  ruling:  objection  on 

3  appeal.  Where  all  the  evidence  oflFered  in  an  action  tried  to  the 
court  is  admitted  and  rulings  on  objections  thereto  are  reserved  un- 
til counsel  present  their  authorities,  without  objection  to  that  form 
of  procedure,  the  parties  are  in  no  position  to  complain  thereof 
on  appeal. 

evidence:    statements  of  decedent:   self-serving  declarations.    In 

4  this  action  by  a  son  against  his  father's  estate  for  breach  of  con- 
tract to  convey  land,  an  inquiry  of  a  witness  as  to  whether  the 
father  ever  said  anything  to  the  son  about  letting  him  have  cer- 
tain property  for  a  certain  price,  did  not  call  for  evidence  either 
inadmissible  as  a  declaration  of  decedent,  or  as  a  self-serving 
declaration ;  since  it  had  relation  to  a  conversation  involving  state- 
ments of  both  parties. 

Same:     materiality  of  evidence.    Evidence  that  the  father,  who  be- 

5  fore  his  death  conveyed  the  property  to  another,  was  incompetent 
to  make  the  conveyance  because  of  indulgence  in  intoxicating 
liquors  was  not  material,  where  the  son  was  not  assailing  the 
validity  of  the  conveyance. 

Vol.  151  I  A.— 29. 
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Appeal  from  Bremer  District  Court. — ^Hon.  J.  J.  Clabk, 

Judge. 

Wednesday,  June  7,  1911. 

The  defendant  is  the  executor  of  the  estate  of  Wil- 
liam Bremer.  The  plaintiff  filed  a  claim  against  the  es- 
tate for  damages  in  the  sum  of  $8^000  for  breach  of  an 
alleged  contract.  The  defendant,  executor,  disapproved 
the  claim,  and  the  same  was  brought  on  for  trial.  The 
trial  was  had  before  the  court  without  a  jury.  The  plain- 
tiff's claim  was  dismissed  at  his  cost  and  he  has  appealed. 
Affirmed. 

Dawson  &   WehrmMher,  for   appellant. 

.  Eaffem^ann  &  Farwell,  for  appellee. 

EvANs^  J. — ^William  Bremer  died  in  June,  1908. 
His  wife  died  in  1905.  The  plaintiff  was  their  adopted 
son  and  was  their  only  heir  at  law.  The  decedent  left  a 
will  which  was  duly  probated,  and  which  distributed  his 
estate  among  many  different  beneficiaries,  of  which  the 
plaintiff  was  one.  The  plaintiff's  claim  is  that  in  1904 
the  decedent  promised  to  give  him  a  certain  farm  of  two 
hundred  and  forty  acres,  located  in  Minnesota,  on  condi- 
tion that  he  should  continue  to  reside  in  the  town  of 
Sumner  as  long  as  his  foster  father  should  live.  At  the 
time  of  this  alleged  agreement  the  plaintiff  owned  and 
occupied  a  home  in  Sumner  and  had  been  a  resident  there- 
in for  some  years.  It  is  claimed,  however,  that  he  was 
proposing  to  move  to  Minnesota  and  to  occupy  the  farm 
in  question,  and  that  this  was  the  occasion  of  the  agree- 
ment. The  answer  of  the  executor  denies  such  agreement, 
and  pleads  its  invalidity  in  various  forms,  which  can  he 
noticed  later. 
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L  The  principal  point  urged  upon  us  by  the  appel- 
lant is  that  the  alleged  agreement  was  established  by  un- 
Estates  of  disputed  testimony,  and  that  the  finding 
?u5™*brcach  ^^  ^®  *'^^^  court  is  coutrary  to  the  evidence. 
?o.dfJi^T°*  The  only  witness  who  testified  directly  to 
evidence.  ^^  alleged  agreement  was  the  wife  of  the 

plaintiff.     Her  direct  evidence  was  as  follows: 

William   Bremer,   deceased,   was   the   owner  of  some 
land  in  Minnesota  in  the  year  1904.     He  owned  two  hun- 
dred and  forty  acres  in  Grant  county,  Minnesota,  near  the 
town  of  Herman.     Remember  a  conversation  that  William 
Bremer,   deceased,  had  with  my  husband  in   the  fall  of 
1904,  with  reference  to  some  Minnesota  land.     I  took  no 
part  in  that  conversation.     He  said  he  should  stay  here 
as  long  as  we  lived — as  they  lived  here,   and  then  after 
their  death  then  he  could  do  with  the  farm  just   as   he 
pleased,  but  he  should  stay  here  as  long  as  they  lived,  and 
he  promised  him  to  stay  here.     Did  not  take  any  part  in 
this  conversation.     Q.   State  who  you  mean  by  *he.'     A. 
Well,  my  husband  should  stay  here  as  long  as  his  father 
and   mother  lives,   he   should   stay  here;    and   after   their 
death  why  he  could  do  as  he  pleased;   and  he  promised 
them  to  stay  here  as  long  as  they  lived,  and  he  stayed. 
Mr.  Bremer,  deceased,  said  that  to  my  husband.     Q.  And 
then  what  did  your  husband  say  in  response  to  that?     A. 
He  said:     ^AU  right.     I  stay  here  as  long  as  you  live.' 
That  conversation  was  had  in  Sumner.     In  our  place  that 
he  should  stay.     I  heard  a  conversation  between  my  hus- 
band and  William  Bremer,   deceased,   about  my  husband 
going  to  leave  Sumner  at  that  time.     Q.  Now,  you  may 
state  what  was  said  with  reference   to  that   subject.     A. 
Well,  he  was  going  to  go  on  a  farm,  and  he  said  he  was 
going  to  live  on  a  farm,  and  father  said,  *No,  you  won't 
go.     You  stay  here  as  long  as  we  live,  and  after  our  death 
you  can  do  as  you  please;'  and  he  promised  them  to  stay. 
Q.  When  you  say  *he,'  who  was  that  that  promised  that? 
A,   My  husband  promised  him  to  stay.     William  Bremer, 
deceased,  and  his  wife  at  that  time  were  .about  72  years 
of  age.     My  husband  was  the  only  son.     William  Bremer, 
deceased,  had  no  other  children.     My  husband  and  I  lived 
in  Sumner  until  after  the  death  of  William  Bremer  and 
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his  wife.  Q.  Did  you  hear  anything  in  that  conversation 
in  which  you  took  no  part  wherein  anything  was  said  about 
this  Minnesota  land?  A.  Well,  for  the  present  they 
talked  that  he  was  going  away  and  talked  the  matters  over, 
and  then  he  did  not  want  to  leave  him — to  have  him 
go — that  is,  W.  E.  Bremer.  Q.  Instead  of  saying  Tie' 
just  mention  the  name  of  the  party  that  spoke.  A.  That 
W.  E.  Bremer  was  going  to  live  on  a  Minnesota  farm  and 
Mr.  William  Bremer  did  not  want  to  leave  him  go  on  the 
f armi  Q.  And  then  what  did  he  say  ?  A.  He  should  stay 
here — W.  E.  Bremer  should  stay  here  as  long  as  they 
lived;  and  after  their  death  why  then  he  could  do  just 
as  he  pleased — ^the  farm  be  his.  Q.  What  farm  were  ttey 
talking  about?     A.  The  Minnesota  farm. 

We  are  not  prepared  to  concede  that  this  evidence 
disclosed  sufficient  facts  to  constitute  a  binding  and  valid 
contract.  Passing  that  question,  however,  it  is  sufficient 
to  say  that  the  evidence  at  best  is  meager  and  not  persua- 
sive in  its  circumstances.  Some  corroborating  evidence 
was  introduced.  Such  corroboration  consists  of  some  ad- 
missions of  the  elder  Bremer  to  the  effect  that  the  farm 
was  his  son's  and  that  he  was  going  to  give  it  to  him. 
It  is  urged  that  the  testimony  of  the  wife  was  uncontra- 
dicted and  that  the  court  was  bound  therefore  to  accept  it 
as  true.  This  contention  can  not  be  sustained.  The  al- 
leged conversation  to  which  she  testified  had  no  other  wit- 
ness than  herself.  In  the  nature  of  the  case,  therefore,  it 
could  not  be^  contradicted  by  direct  denial.  It  was  the 
duty  of  the  court  nevertheless  to  scan  it  carefully  and  to 
weigh  it  in  the  light  of  all  the  circumstances  appearing 
in  evidence.  This  point  is  discussed  at  some  length  in 
Holmes  v.  Connable,  111  Iowa,  299,  and  we  need  not  add 
to  such  discussion.  Weighing  this  testimony  in  the  light 
of  all  the  circumstances  appearing  in  evidence,  we  think 
the  trial  court  was  justified  in  finding  that  the  plain- 
tiff's claim  was  not  proved.  The  after  conduct  of  both 
father  and  son  was  not  consistent  with  any  claim  of  own- 
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ership  of  such  farm  on  the  part  of  the  son.  And  this 
seems  to  have  been  the  controlling  consideration  with  the 
trial  court  in  rejecting  plaintiff's  claim.  It  appears*  in 
evidence  that  the  father  and  son  had  been  in  partnership 
in  the  implement  business.  This  business  was  traded  for 
the  land  in  question.  The  title  was  taken  in  the  name  of 
the  father.  There  is  some  suggestion  in  the  testimony  that 
this  was  done  because  it  was  his  money  that  was  invested 
in  the  implement  business.  At  least,  there  is  no  claim 
made  by  the  plaintiff  that  the  title  was  held  in  trust  for 
the  firm.  In  September,  1907,  the  father  and  son  had 
a  settlement  of  the  partnership  business  whereby  the  son 
signed  a  written  acknowledgment  of  ^^full  settlement  of 
said  firm"  and  that  "I  have  no  claim  or  demand  of  any 
of  the  assets  of  said  firm  nor  as  to  any  of  the  property  at 
the  time  of  settlement  and  dissolution  of  said  firm  nor  as 
to  any  of  the  property  after  the  dissolution  of  said  firm 
arising  out  of  said  business  and  sale  of  said  firm's  prop- 
erty." 

The  farm  in  question  was  incumbered  by  a  mortgage 
for  $3,500.     It  appears  from  the  testimony  on  both  sides 
.   that  in  October,  1907,  the  father  offered  to  sell  the  farm 
Gifts-  cvi-         ^^  ^^^  ^^^  ^^^  ^^^  amouut  of  the  mortgage, 
?SiSniof^^'     but  insisted  that  the   mortgage  be  paid  off 
mtenL  rather  than  assumed.     It  is  undisputed  that 

the  plaintiff  attempted  to  negotiate  a  new  loan  upon  the 
farm  for  the  purpose  of  extinguishing  the  existing  mort- 
gage, but  failed  in  his  efforts.  There  was  sufficient  evi- 
dence to  warrant  the  trial  court  in  finding  that  the  plain- 
tiff made  no  claim  of  right  in  himself  to  such  farm  during 
such  negotiation.  In  this  respect  the  case  is  not  unlike 
Carter  v.  Nicol,  116  Iowa,  517.  In  April,  1908,  the  father 
sold  said  farm  to  another  for  the  amount  of  the  incum- 
brance thereon.  It  does  not  appear,  however,  whether  the 
plaintiff  knew  of  such  sale.  If  he  did  not,  such  circum- 
stances could,  of  course,  have  no  significance  against  him. 
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The  fact,  if  it  be  a  fact,  that  the  father  may  have  declared 
his  intention  to  give  the  farm  to  the  son,  or  that  he  said 
he  was  going  to  give  all  his  property  to  the  son,  is  not  a 
controlling  circumstance.  Such  declarations  are  entirely 
consistent  with  the  absence  or  nonexistence  of  any  binding 
contract  to  carry  out  any  such  declared  intention.  Parents 
frequently  declare  their  plans  in  such  respect,  but  they 
are  not  bound  thereby  to  carry  out  such  plans.  ITotwith- 
standing  such  declarations  they  retain  dominion  of  their 
property  and  have  a  right  to  dispose  of  it  as  they  finally 
will.  See  Marming  v.  Berry,  142  Iowa,  47.  We  think 
the  trial  court  was  justified  in  dismissing  the  plaintiff's 
claim  for  want  of  adequate  proof.  Our  conclusion  in  this 
respect  renders  it  unnecessary  to  determine  the  question 
of  consideration  or  of  the  statute  of  frauds. 

II.  In  the  course  of  the  trial  the  trial  court  re- 
served its  rulings  upon  certain  objections  and  received 
the  evidence  in  each   such  case  subject  to  the  objection. 

Appellant  now  urges  upon  us  that  the  meth- 
mission  of        od  was  Unfair  and'  unwarranted.     The  rul- 

evidencc:  ret-       .  »     i 

ervation  of        mgs  of  the  court  wcro  announced  at  a  later 

rulings:  oo-  ^ 

j^Jjjf  **"  stage  of  the  trial.  They  related  to  ques- 
tions upon  which  the  parties  desired  to  be 
heard  and  upon  which  they  desired  to  cite  authorities.  The 
method  so  adopted  by  the  court  was  not  objected  to  at 
the  time  of  the  trial.  On  the  contrary,  it  was  clearly 
acquiesced  in  by  counsel  on  both  sides  as  is  indicated  by 
the  following  colloquy  between  court  and  counsel:  ^llr. 
Farwell  (defendant's  counsel) :  I  would  like,  briefly^  to 
call  the  court's  attention  to  two  or  three  cases  and  the 
reasoning  that  makes  them  applicable.  The  Court:  I 
thought  about  this  matter  that  as  long  as  there  are  jury 
cases  to  follow  this,  unless  it  inconveniences  counsel  to 
change,  I  would  prefer  to  reserve  the  rulings  if  you  ^mxI 
to  be  heard  on  it,  until  the  close  of  the  evidence,  ^i. 
Dawson    (plaintiff's  counsel) :     That  suggestion  has    been 
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made  with  other  evidence  and  we  have  not  our  authorities 
here  at  hand.  We  supposed  that  questions  would  probably 
be  considered  by  the  court  when  the  case  was  finally  sub-, 
mitted.  The  Court:  I  think,  perhaps,  it  will  be  better 
all  around  to  do  that  all  around.  You  can  arrange  your 
authorities  then.  The  only  thing  is  not  to  get  the  record 
where  we  will  omit  something."  We  think,  therefore, 
that  the  appellant  is  in  no  position  to  complain  in  that 
regard. 

III.  The  witness  Frederika  Karsten,  a  niece  of  the 
deceased,  testified  to  an  alleged  conversation  between  the 
deceased   and   the  plaintiff.      The   following  question  was 

put  to  her:  "Did  you  ever  hear  your  uncle 
ttatements  of  say  anything  to  Will  about  letting  him  have 
seifacrving        the    land    for    $3,500,    the    amount    of    the 

declarations.  ^    ?         7 

mortgage?"  The  plaintiff  objected  to  this 
question  because  incompetent  as  the  declaration  of  a  de- 
ceased person  and  as  a  self-serving  declaration.  This 
objection  was  overruled,  and  appellant  complains  of  the 
ruling.  The  inquiry  did  not  call  for  a  self-serving  dec- 
laration. It  directed  attention  to  a  supposed  conversa- 
tion between  plaintiff  and  his  father.  Such  conversation 
necessarily  involved  the  statements  of  both  parties  thereto 
and  was  not  incompetent  on  either  ground  urged. 

IV.  The  appellant  offered  to  prove  by  the  witness 
Kratz  that  he  had  visited  the  decedent  in  February,  1908, 
and  had   seen   intoxicating  liquor  in  his   room,   and  had 

seen  him  drink  the  same,  and  had  seen  him 
*'  tn^aiity'of        uudcr  the  influence  thereof.     This  evidence 

evidence 

was  ruled  out  as  immaterial,  and  complaint 
is  made  of  such  ruling.  The  only  ground  of  materiality 
of  such  evidence  that  is  now  urged  upon  our  attention  by 
the  appellant  is  that  the  decedent  conveyed  away  the  Min- 
nesota farm  in  February,  1908,  and  that  this  testimony 
would  throw  some  light  upon  his  mental  competency  to 
engage  in  such  transaction.     The  testimony  is  undisputed 
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that  the  conveyance  was  made  not   in  February,   but  in 

April,  1908.  Were  the  fact  otherwise  as  to  the  date  of 
such  conveyance,  we  do  not  see  how  the  evidence  could  be 
deemed  material.  The  plaintiff  was  not  assailing  the  con- 
veyance. He  alleged  such  conveyance  as  one  of  the  nec- 
essary elements  in  his  case.  He  pleaded  such  conveyance 
as  an  alleged  breach  of  the  contract  made  with  himself. 
The  validity  of  the  conveyance  was  not  put  in  issue  in 
any  manner  by  either  party.  There  was  no  error  at  this 
point. 

The  judgment  of  the  trial  court  must  be  affirmed. 


AnonsTA  Rbichaueb,  Fbitz  Kokomulleb,  William  Ko- 
XOMULLEB,  Augusta  Kokomulleb^  Lena  Stoll, 
Geobge  Kokomulleb,  William  Bandau,  Fbed  Ran- 
DAU,  Cabl  Randau,  Clemens  Randau,  Lena  Lyon,  Ap- 
'  pellants,  v.  John  Bobn,  Julia  Babtles,  Doba  Glen- 
WEicKEL,  Hebminie  Hueo^  Lquis  Hueg^  Hebman 
HuEo,  August  Hueg,  Fbitz  Hueg,  William  Hueg, 
HsiNBicH  PoLANDT  and  ILaboline  Polandt. 

Wills:  construction:  estate  devised.  Where,  by  the  language  of  a 
will,  the  testator  neither  qualifies  the  estate  given  nor  limits  the 
time  of  its  enjoyment  the  legatee  takes  a  fee  simple.  In  this  case 
the  testator  gave  to  his  widow  all  his  estate  and  provided  that  she 
should  take  the  same  as  his  only  heir ;  that  if  she  should  not  make 
any  changes,  which  she  was  at  liberty  to  make,  after  her  death  the 
remaining  estate  to  be  disposed  of  in  a  specified  way ;  and  it  is  held 
that  the  widow  took  a  fee  simple  estate,  and  that  the  reference  to 
the  disposition  of  the  remaining  estate  was  purely  precatory. 
Weaver,  J.,  dissenting. 

'Appeal  from  Story  District  Court. — Hon.  C.  E.  Albbook, 

Judge. 

Wepnebpay,  June  7,  1911, 
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William  Randau  died  testate  March  27,  1892,  leav- 
ing seventy-one  and  five  tenths  acres  of  land.  Subse- 
quently his  widow  married  John  Bom.  She  died  July 
27,  1909.  A  suit  in  partition  was  begun  February  17, 
.1910,  by  persons  claiming  under  the  will  of  William 
Randau.  To  this  petition  John  Bom  demurred  on  the 
ground  that  to  the  widow  was  devised  the  fee,  and  there- 
fore her  heirs  were  entitled  to  the  property.  The  de- 
murrer was  sustained,  and,  as  plaintiffs  elected  to  stand 
on  the  ruling,  the  petition  was  dismissed.  Plaintiffs  ap- 
peal.    Affirmed. 

E.  JET.  Addison,  for  appellants. 

0:  A.   Underwood,  for  appellees. 

Ladd,  J. — The  testator,  William  Randau,  died  testate 
in  1892,  and  the  sole  inquiry  is  whether  his  widow  took  2l 
life  estate  in  his  property  under  his  will  or  absolute  title 
thereto.  The  will  reads:  "To  my  wife,  Caroline  Randau, 
I  give  all  my  earthly  estate  movable  and  immovable;  she 
shall  be  the  only  heir  of  my  entire  estate.  If  my  wife 
does  not  make  any  changes  which  she  is  at  liberty  to  do 
if  she  chooses,  after  her  death,  one  hundred  dollars  shall 
be  given  for  the  benefit  of  the  Evangelical  Lutheran 
Church,  the  pastor  of  Boone,  or  the  near  German  Settle- 
ment can  give  information  about  it.  I  also  want  a  suit- 
able tomb  stone  put  up.  The  remaining  estate  shall  be 
equally  divided  among  the  seven  following  named  heirs: 
(Here  are  enumerated  those  who  are  to  take  each  share 
and  in  event  of  the  death  of  any,  who  shall  succeed.)  I 
also  appoint  my  wife  guardian  of  this  estate.  In  her 
hands  I  leave  this  testament  as  she  shall  have  a  right  to 
change  it  if  she  desired  and  release  her  of  giving  security 
of  any  kind."  Upon  the  death  of  his  wife,  others  are 
named  as  "guardians"  of  the  estate.     The  language  em- 
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ployed  by  the  testator  leaves  little  room  for  construction. 
He  undertook  neither  to  qualify  the  estate  given  to  his 
widow  nor  to  limit  the  time  of  its  enjoyment.  In  these 
respects  the  will  is  to  be  distinguished  from  Pool  v.  Napier, 
145  Iowa,  699,  where  the  gift  was  of  "the  use  and  benefit 
of  all  property,"  and  from  PodarU  v.  Clark,  118  Iowa, 
264,  where  the  gift  of  property  was  "for  her  natural  life." 
Not  only  is  the  gift  in  terms  absolute,  but,  apparently  to 
avoid  any  other  conclusion,  he  declared  his  wife  "the  only 
heir  of  my  estate."  That  he  so  intended  is  further  mani- 
fested by  subsequently  twice  recognizing  her  right  to 
change  the  disposition  of  the  property.  Therein  he  must 
have  proceeded  on  the  theory  that  the  gift  was  of  an 
absolute  fee. 

The  only  basis  for  the  contention  that  a  life  estate 
was  intended  is  the  effort  to  dispose  of  the  "remaining 
estate"  supposedly  on  the  death  of  his  wife,  but,  where  the 
gift  to  the  first  taker  is  absolute,  the  estate  is  exhausted, 
and  there  is  no  remainder  to  dispose  of,  and  such  lan- 
guage is  regarded  as  purely  precatory.  Law  v,  Douglass, 
107  Iowa,  606;  Channell  v.  Aldinger,  121  Iowa,  297; 
Meyer  t?.  Weiler,  121  Iowa,  51. 

The  court  rightly  construed  the  will  as  devising  the 
entire  estate  to  the  widow,  and  that  plaintiffs  derived  no 
interest  therein.     Affirmed: 

Weaves,  J.,  dissents. 


Habbt.  Babb^  Appellant,  v.  S.  F.  Neel  et  al..  Appellees. 

Intoxicating  liquors:  nuisance:  injunction.  Where  the  evidence 
I  showed  that  the  defendant  charged  with  maintaining  a  liquor 
nuisance  conducted  a  restaurant,  an  injunction  could  not  properly 
run  against  him,  on  the  theory  that  he  had  violated  the  statute 
defining  a  bootlegger  to  be  one  who  carries  intoxicants  around 
for  unlawful  sale. 
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Same:    denial  of  writ.    The  court  in  its  discretion  may  deny  an  in- 

2  junction  restraining  the  illegal  sale  of  liquor,  where  it  is  shown 
that  the  defendant  has  in  good  faith  quit  the  sale  and  thus  abated 
any  nuisance  previously  existing  upon  the  premises  used  or  pccu- 
pied  by  him. 

Same:    taxation  of  costs.    In  cases  where  suit  to  enjoin  a  liquor 

3  nuisance  brought  by  an  individual  fails  the  costs,  under  the  stat- 
ute, are  taxable  against  the  county. 

Weaver,  J.,  dissenting. 

Appeal  from  Jasper  District  Court. — ^Hon,  W.  G.  Clem- 
ents, Judge. 

Wednesday,  June  7,  1911. 

Suit  in  equity  to  restrain  defendant  Neel  from  con- 
ducting an  alleged  liquor  nuisance.  The  owner  of  the 
building  was  made  a  party  defendant  and  the  premises 
upon  which  the  alleged  nuisance  was  alleged  to  exist  was 
also  joined  as  a  defendant,  A  temporary  writ  of  injunc- 
tion issued  early  in  July  of  the  year  1909,  but  the  case 
was  not  heard  on  its  merits  until  March  of  the  year  1910, 
when,  after  hearing  the  testimony,  plaintiff's  petition  was 
dismissed,  and  the  costs  were  taxed  to  Jasper  county. 
Plaintiff  appeals.     Affirmed. 

M.  8"  Odle  and  M.  B.  Hammer,  for  appellant. 

MeClain  <6  Campbell,  for  appellees. 

Dbemeb,  J. — Defendant  Neel  was  the  owner  and  pro- 
prietor of  a  restaurant  and  lunch  coimter  in  the  city  of 
Newton,  and  in  connection  therewith  sold  what  are  famil- 
iarly known  as  "soft  drinks."  Among  other  things  he  sold 
as  a  beverage  what  is  called  in  the  record  "Pabst  Mead," 
which  the  testimony  shows  contained  1.87  percent  of  al- 
cohol.    This  was  sold  in  the  belief  that  it  was   a  non- 
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intoxicant  and  with  the  implied^  if  not  express,  consent 
of  the  police  officials  of  the  city.  Certain  residents  of  the 
city  concluded  that  the  sale  of  this  liquor  was  contrary 
to  law,  and  they  had  an  analysis  of  it  made.  Following 
this  analysis,  a  search  warrant  was  sworn  out,  and  all  of 
the  beverage  then  in  defendant's  possession  was  seized  and 
finally  condemned.  This  was  before  the  commencement 
of  this  action.  As  soon  as  defendant  learned  that  the 
liquid  contained  alcohol  and  could  not  lawfully  be  sold, 
he  quit  handling  the  same,  and  has  at  no  time  since  sold 
or  kept  for  sale  intoxicating  drinks.  Close  upon  the  issu- 
ance of  the  search  warrant  this  action  was  commenced  by 
the  service  of  an  original  notice.  The  trial  of  the  case  was 
not  had  until  about  eight  months  thereafter,  and  the  trial 
court  dismissed  the  petition  upon  the  theory  that  defendant 
had  in  good  faith  abated  the  nuisance  and  abandoned  the 
sale  of  intoxicating  liquors. 

I.     Plaintiff   says   that   defendant   should   have   been 
held   under  what   is  known   as   the   ^^bootleggers"   statute, 
reading  as  follows:     "Any  person  who  shall,  by  himself, 
I.  iiTToxicA-iNo      ^^  ^^^  employee,  servant  or  agent,  for  him- 
8ancef*in""**     ^^^  ^^  ^^7  P^rson,  compauy  or  corporation, 
junction.  fuee'p  OT  Carry  around  on  his  person,  or  in  a 

vehicle,  or  leave  in  a  place  for  another  to  secure,  any  in- 
toxicating liquor  as  herein  defined,  with  intent  to  sell  or 
dispose  of  the  same  by  gift  or  otherwise,  in  violation  of 
law,  shall  be  termed  a  ^bootlegger.' "  Code  Supp.  1907, 
section  246 1-a.  This  is  upon  the  theory  that  as  the  testi- 
mony did  not  specifically  identify  the  place  of  sale,  it  did 
establish  the  fact  that  defendant  was  a  bootlegger,  and 
should  have  been  enjoined  under  this  statute.  But  we 
can  not  lend  our  assent  to  such  a  doctrine.  The  testimony 
shows  that  defendant  ^eel  ran  a  restaurant  and  lunch 
counter,  although  the  exact  description  by  lot  and  block 
was  not  given;  but  this  does  not  bring  him  within  the 
terms  of  the  statute  quoted.     This  is  too  clear  for  argu- 


June  1911]  Barr  v.  Neel.  461 

ment,  and  to  add  anything  to  the  mere  statement  is  super- 
fluous. 

In  this  connection,  however,  it  may  he  stated  that  in 
view  of  the  failure  of  plaintiff  to  establish  the  maintenance 
of  a  nuisance  at  any  given  place  the  trial  court  might  well 
have  denied  the  relief  asked.  State  v.  Schuler,  109  Iowa, 
112;  Clark  v.  Riddle,  101  Iowa,  270;  State  v.  Frahm,  109 
Iowa,  101. 

II.  The  trial  court  may  well  have  found  that  as  soon 
as  defendant's  right  to  handle  the  beverage  was  challenged 
he  quit  the  sale  thereof,  and  abated  whatever  nuisance 
3.  Same:  denial      therctoforc  existed  upon  any  premises  used 

of  writ.  ^j.  occupied  by  him.     An  order  denying  an 

injunction  in  such  a  case  is  well  within  the  sound  discre- 
tion of  the  trial  court,  and  we  do  not  ordinarily  reverse 
when  such  a  finding  is  made.  Sawyer  v.  Termohlen,  144 
Iowa,  247;  Ohlrogg  v.  Smith,  126  Iowa,  247,  and  cases 
cited.  We  see  nothing  to  indicate  defendant's  lack  of 
good  faith,  and  no  reason  appears  for  setting  aside  the 
decree. 

III.  Complaint  is  made  because  the  costs  were  taxed 
to  the  county,  or  rather  because  they  were  not  taxed  to  the 
defendant.  The  owner  of  the  property,  although  ostensibly 
3.  Same:  taxa-        made  a  party,  was  not  served  with  notice, 

uon  of  costs.      ^^^  ^YiQ  testimony,  as  we  have  seen,  does  not 

sufficiently  identify  the  alleged  nuisance.  There  was  noth- 
ing then  under  this  record  to  abate,  and,  as  no  decree  could 
in  any  event  have  been  rendered,  we  are  not  disposed  to 
change  the  order  as  to  costs.  The  statute  says  that,  if  the 
prosecution  fails,  the  costs  shall  be  paid  as  in  criminal 
cases  (Code,  section  2412)  ;  that  is,  paid  by  the  county. 
Here  the  prosecution  failed,  and  there  was  no  error  in  the 
taxation  of  costs. 

INTo  reason  appears  for  disturbing  the  decree,  and  it 
is  affirmed. 

Weaver,  J.,  dissenting. 
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Theobobico  PELom  V.  Smith-Lowe  Coal  Co. 

Submission  of  issues.     An  issue  which  has  no  support  in  the  evi- 
I    dence  should  not  be  submitted. 

Mines  and  mining:    instruction:    harmless  erkor.    An  instruction 
3    that  the  owner  of  a  mine  is  required  to  keep  the  roof  of  the  mine 
entry  in  a  reasonably  safe  condition,  while  technically  inaccurate, 
in  that  his  duty  is  only  to  exercise  reasonable  care  to  main- 
tain it,  is  not  so  erroneous  as  to  require  a  reversal. 

Same:  burden  op  proof:  assumption  op  risk.  Where  a  mine  owner, 
3  in  defense  to  an  action  for  injury  to  an  employee,  pleaded  that 
the  falling  of  slate  from  the  roof  of  the  mine  was  a  danger  inci- 
dent to  the  work  and  with  full  knowledge  of  all  matters  of  negli- 
gence on  his  part  complained  of  the  plaintiff  continued  in  the 
service  and  thereby  assumed  the  risk,  refusal  of  the  court  to  in- 
struct that  the  burden  was  on  plaintiff  to  show  that  the  falling 
of  the  slate  was  not  a  danger  incident  to  the  emplojrment,  and 
in  charging  the  jury  that  the  burden  was  on  defendant  to  prove 
assumption  of  risk,  was  erroneous. 

'Appeal  from  Polk  District  Court. — ^Hon.  Hugh  Bbeknan, 

Judge. 

Thuesday,  June  8,  1911. 

Action   for   damages   resulting   in   judgment   against 
defendant  from  which  it  appeals.     Reversed. 

Chrh  £  Hutchinson  {E.  D.  Perry,  of  counsel),  for 
appellant. 

Hewitt,  Miller  &  Walling  ford,  for  appellee. 

Ladb,  J. — ^I.     The  defendant  is  an  operator  of  coal 
mines,  and  in  the  morning  of  March  31,  1908,  at  about  8 
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o'clock^  while  walking  along  entry  T.  X.  in  its  mine  No.  3 
a  mass  of  slate  fell  on  plaintiff  from  the  roof,  and  caused 
the  complete  fracture  of  both  bones  of  his  right  leg  seven 
or  eight  inches  above  the  ankle.  This  entry  was  about 
one  thousand  five  hundred  feet  long,  and,  as  the  coal  on 
each  side  had  been  removed  from  the  rooms,  the  employees 
were  engaged  in  drawing  the  pillars  preparatory  to  aban- 
doning it.  The  plaintiff  was  an  experienced  miner,  and 
for  fifteen  days  prior  to  the  accident  had  been  at  work 
cleaning  the  track  or  changing  it.  The  evidence  was  such 
that  the  jury  might  have  found  that  in  the  morning  in 
question  he  was  directed  by  the  pit  boss  to  go  down  and 
go  straight  on  the  main  entry  and  clean  up  the  track. 
"Where  you  find  dirt  take  it  away.  If  you  find  some  pieces 
of  slate,  put  it  on  both  sides  of  the  road,  and  if  you  have 
not  room  on  both  sides,  take  up  some  empty  car  and  put 
in  the  dirt  and  after  that  the  driver  will  come  and  pull 
it  away."  The  evidence  was  in  conflict  as  to  whether  it 
was  his  duty  to  inspect  the  roof,  and,  if  it  was  not, 
whether  the  defendant  in  the  exercise  of  ordinary  care 
should  have  discovered  the  condition  of  that  where  the 
accident  occurred  and  either  by  propping  up  the  roof  or 
removing  the  portion,  if  any,  which  was  loose,  have  ob- 
viated the  cleavage  from  the  roof  which  caused  the  in- 
jury. We  shall  not  review  the  evidence,  but  are  content 
with  saying  that  it  was  sufficient  to  carry  the  issue  as  to 
whether  plaintiff  by  his  own  fault  contributed  to  his  in- 
jury as  well  as  the  several  grounds  of  negligence,  except 
the  second,  to  the  jury. 

There  was  no  evidence  tending  to  prove  defendant 
negligent  "in  that  a  sufficient  amount  of  timber  to  be  used 
as  props  and  convenient  and  ready  for  use  was  not  placed 
1  Submission  ^^  ^^  glace  where  plaintiff  was  injured." 
■»""''-•  •  No  inquiry  whatever  was  made  with  respect 
thereto,  and  this  issue  ought  not  to  have  been  submitted 
to  the  jury. 
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II.  That  portion  of  the  third  instruction  which  told 
the  jury  that  defendant  was  required  to  keep  the  roof  of 
the  entry  in  a  reasonably  safe  condition  is  criticised.     This 

was  technically  inaccurate,  for  its  duty  was 

a.  Mines  and  .  ,  ^  ^       ^ 

miming:  in-       to  cxcrcise  reasonable  care  only  to  so  mam- 

ttruction:  ,         .  __  ,      _  •        •  j? 

harmless  tain    it.      jor   practical   purposes,    it   is   of 

little  concern  which  way  the  duty  is  defined, 
for  if  ordinary  care  is  exercised  to  maintain  a  place  in  a 
safe  condition,  it  is  ordinarily  safe.  While  it  is  preferable 
that  rules  be  accurately  stated,  and  thereby  avoid  possi- 
bility of  prejudice,  differences  of  expression  of  this  kind 
seldom,  if  ever,  will  necessitate  a  reversal.  See  Brusseau 
V.  Brick  Co.,  133  Iowa,  245. 

m.     Appellant  complains  of  the  refusal  of  the  court 

to  give  the  tenth  instruction  requested  and  of  the  giving 

of  the  eighth  instruction.     The  former  told  the  jury  in 

Same-  burden    substancc  that  the  burdcu  of  proof  was  on 

wmptiono?'      plaintiff  to  show  by  a  preponderance  of  the 

evidence  that  the  falling  of  the  slate  from 
the  roof  was  not  one  of  the  dangers  incident  to  the  em- 
ployment and  the  latter  was  in  words  following:  "This 
case  involves  what  is  known  in  law  as  the  doctrine  of  as- 
sumed risks.  The  plaintiff,  Beloni,  is  presumed  to  have 
had  knowledge  of  those  things  or  conditions  which  a  man 
of  ordinary  skill  and  prudence  under  the  same  or  similar 
circumstances,  exercising  ordinary  care  for  his  own  safety, 
should  have  known,  and  by  entering  the  employ  of  the 
defendant  and  continuing  therein  and  engaging  in  the 
work  in  which  he  was  engaged  at  the  time  of  his  injury, 
he  in  law  assumed  those  ordinary  risks  and  dangers  inci- 
dent to  such  employment  of  which  he  knew,  or  in  the 
exercise  of  ordinary  care  should  have  known.  But  the 
plaintiff  did  not  assume  risks  and  dangers  occasioned  by 
or  resulting  from  the  negligence,  if  any,  of  the  defendant 
company,  unless  he  knew  or  might  have  known  thereof,  by 
the  exercise  of  ordinary  care  on  his  part.     In  other  words, 
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the  plaintiff  is  not  chargeable  with  the  assumption  of  such 
risks  which  might  have  been  avoided  by  the  exercise  of 
reasonable  care  upon  the  part  of  the  defendant  company, 
unless  he  knew  and  appreciated  such  danger.  The  rule 
that  the  employee  takes  the  risk  of  the  employment  is 
based  upon  the  proposition  that  the  employer  has  exercised 
that  degree  of  care  and  caution  which  the  law  casts  upon 
him.  The  risks  which  the  plaintiff  assumed  in  this  case 
are  those  which  could  not  have  been  avoided  or  obviated 
by  the  adoption  of  reasonable  measures  of  precaution  by 
the  defendant  company.  The  burden  of  proof  is  upon  the 
defendant  in  this  case  to  prove  by  a  preponderance  of  the 
evidence  that  the  plaintiff  assumed  the  risk,  as  alleged 
by  defendant." 

The  defendant  had  pleaded  in  the  answer  both  that 
the  falling  from  the  roof  was  a  danger  incident  to  the 
work  being  done,  and  that  with  full  knowledge  of  all  mat- 
ters complained  of  as  negligence  on  defendant's  part  he 
continued  in  its  employment  and  thereby  assumed  the 
risk.  These  issues  had  been  stated  to  the  jury  so  that 
there  is  no  escape  from  the  conclusion  that  in  refusing  to 
give  the  instruction  requested,  and  in  giving  the  closing 
paragraph  of  that  given,  the  court  ruled  that  the  burden 
was  on  the  defendant  to  show  that  the  falling  of  the  slate 
was  a  danger  inhering  in  the  employment  for  which  it 
was  not  chargeable  as  well  as  the  assumption  of  the  risk 
of  negligence  of  defendant  if  any  were  shown.  That  this 
was  error  appears  from  Martin  v.  Des  Moines  Edison 
Light  Co.,  131  Iowa,  724,  and  Clark  v.  Telephone  Co., 
137  Iowa,  81.  The  instruction  in  other  respects,  though 
not  criticised,  is  not  to  be  approved. 

The  court  rightly  omitted  to  instruct  with  reference  to 
the  fellow  servant  doctrine  for  that  breaches  of  masterial 
duties  only  were  charged.  Because  of  the  error  in  submit- 
ting an  issue  concerning  which  there  was  no  evidence,  and 

in  giving  the  eighth  instruction,  the  judgment  is  reversed. 
Vol.  151  IA.--30. 
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G.  H.  Brainabd^  Appellee,  v.  The  Ohicaoo,  Rock  Isulnb 
&  Pac.  Railway  Company,  Appellant. 

Drainage:  abandonment  of  water  coukse:  right  to  reopen  same. 
Although  a  railway  company  may  have  abandoned  a  culvert  in  its 
right  of  way  and  thereby  have  changed  the  natural  course  of  sur- 
face water,  and  an  adjacent  owner  has  acquiesced  therein  and  im- 
proved his  premises  with  reference  thereto,  still  the  company  may 
reopen  the  culvert  and  permit  the  water  to  flow  across  the  land 
of  the  adjacent  owner  in  its  original  course. 

Appeal  from  Keokuk  District  Court. — ^Hon.  B.  W.  Pres- 
ton, Judge. 

Thuesday,  June  8,  1911. 

Action  in  equity  to  restrain  the  defendant  from  open- 
ing a  culvert  or  drain  across  its  right  of  way.  Decree  as 
prayed^  and  defendant  appeals.     Reversed. 

Carroll  Wright,  J.  L.  Parrish,  J.  H.  Johnson  and 
Stockman  Baker,  for  appellant. 

C.  M.  Brown,  for  appellee. 

Weaver,  J. — The  land  affected  by  the  drainage  in 
question  slopes  from  north  to  south,  and  is  crossed  -from 
east  to  west  by  defendant's  railway.  The  plaintiff  owns 
the  tract  immediately  south  of  the  right  of  way,  and  his 
wife  holds  the  title  to  the  land  adjoining  on  the  north.  At 
the  time  of  the  construction  of  the  railroad,  many  years 
ago,  there  was  a  natural  depression  or  waterway  crossing 
the  right  of  way  at  or  near  the  point  now  in  controversy 
and  extending  in  a  southerly  direction  to  the  Skunk  river. 
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In  building  its  grade  the  company  placed  a  culvert  therein 
to  afford  passage  for  water  making  its  way  along  this  nat- 
ural course.  At  another  point  sixty  to  eighty  rods  east 
of  this  culvert,  the  railway  crossed  another  depression  over 
which  its  track  was  carried  on  an  open  trestle,  which  also 
afforded  passage  for  water  draining  to  the  south.  In  time 
the  water  coming  from  the  north  in  the  course  first  men- 
tioned instead  of  discharging  through  the  culvert  appears 
to  have  found  or  made  its  way  along  a  borrow  pit  or  ditch 
on  the  north  side  of  the  railway  grade  or  fill  to  the  trestle 
under  which  it  passed^  and  thence  in  a  substantially  direct 
line  south  to  the  river.  Later  the  railway  company  filled 
the  culvert,  since  which  time  the  drainage  has  been  en- 
tirely through  the  eastern  opening.  This  condition  it  is 
alleged  has  been  maintained  for  about  fifteen  years,  and 
plaintiff  claims  to  have  adjusted  the  use  and  occupancy  of 
his  land  with  reference  thereto.  Recently,  however,  the 
railway  company  has  filled  the  space  formerly  occupied 
by  the  trestle  with  a  solid  embankment  in  which  it  main- 
tains a  culvert  and  has  signified  its  intention  to  open 
another  culvert  at  or  near  the  site  of  one  which  was  aban- 
doned on  the  line  of  the  west  watercourse. 

To  the  opening  of  this  culvert  plaintiff  objects,  and 
brings  this  action  to  prevent  it.  Plaintiff  also  complains 
that  the  culvert  which  has  been  substituted  for  the  trestle 
is  of  insufficient  capacity  to  permit  proper  drainage  of  the 
land  on  the  north  side  of  the  right  of  way,  and  asks  a 
mandatory  injunction  for  its  enlargement.  In  an  amend- 
ment to  his  petition  plaintiff  undertook  to  plead  an  agree- 
ment, express  or  implied,  between  his  grantor  and  the  rail- 
way company  for  the  closing  of  the  culvert  on  the  west  and 
the  discharge  of  all  the  drainage  through  the  trestle  on  the 
east,  but  this  allegation  was  subsequently  withdrawn  and 
all  claim  thereimder  waived.  There  being  no  claim  of 
contract,  express  or  implied,  the  sole  remaining  question 
ip  whether  the  defendant,  having  abandoned  the  culvert  in 
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the  west  waterway  for  more  than  ten  years,  may  now 
reopen  it,  and  permit  the  water  to  flow  across  plaintiff's 
land  in  its  original  or  natural  course.  Were  the  question 
an  open  one,  some  members  of  the  court  would  be  inclined 
to  hold  that  the  defendant  having  adopted  a  plan  for  the 
disposal  of  the  surface  drainage  differing  from  its  natural 
course,  and  plaintiff  having  acquiesced  therein  for  more 
than  ten  years,  and  the  lands  of  both  parties  having  been 
used,  occupied,  and  improved  with  reference  thereto  with- 
out objection  on  either  side,  each  has  become  vested  with 
a  right  to  have  such  modified  conditions  maintained,  and 
neither  would  have  the  right  to  demand  the  reopening  of 
drainage  in  the  original  course.  Such  appears  to  be  the 
rule  recognized  in  Brown  v.  Armstrong,  127  Iowa,  175. 
But,  as  applied  to  drainage  through  or  across  railway 
grades,  our  prior  decisions  have  expressly  committed  us 
against  the  position  taken  by  the  plaintiff  and  affirmed  bj 
the  decree  of  the  trial  court.  See  King  v.  Railroad  Co., 
71  Iowa,  696;  Bones  v.  Railroad  Co.,  145  Iowa,  222. 
Without  attempting  to  review  the  cited  cases,  it  is  suffi- 
cient to  say  they  are  not  to  be  distinguished  in  principle 
from  the  one  now  before  us. 

If  we  adhere  to  these  precedents,  as  we  think  we  must, 
it  follows  that  the  injunction  ordered  by  the  court  below 
can  not  be  sustained,  and  the  decree  appealed  from  must 
be  reversed. 


Geo.  p.  Mullinnix^  Administrator  of  the  Estate  of  David 
MuLLiNNix,  Deceased,  Appellee,  v.  Elizabeth  Bbowi^ 
ET  AL.,  Defendants,  Elizabeth  Bbown  and  Aitna  C 
Convey,   Appellants. 

Estates  of  decedents:    sale  of  real  estate:    notice:   WAiv^t-   ^ 

I    heir  to  an  estate  who  accepts  service  of  notice  of  an  application 

to  sell  the  real  estate,  waives  time  of  service  and  asks  that  an 

order  be  granted,  can  not  complain  of  the  order  directing  the  sale 


J 
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Same:    notice.    The  court  or  judge  has  power  under  the  statute  to 

2  prescribe  the  notice  to  b(e  given  of  an  application  by  an  adminis- 
trator to  sell  the  real  estate  belonging  to  the  estate;  and  notice  to 
one  whose  residence  was  unknown  by  posting  the  same  pursuant  to 
the  order  of  court  was  at  most  only  defective,  and  did  not  ren- 
der the  proceeding  wholly  void  for  want  of  jurisdiction. 

Same:     failure  to  give  notice:    remedy.     Ordinarily  one  properly 

3  served  with  an  original  notice  can  not  complain  that  a  codefendant 
was  not  properly  served;  the  remedy,  if  any,  is  for  the  one  not 
served  to  apply  for  a  hearing  or  reopening  of  the  case. 

Same:    partition:    abatement  of  sale.    An  action  to  partition  the 

4  lands  of  an  estate  may  be  commenced  before  the  time  for  filing 
claims  has  elapsed,  but  no  order  of  partition  should  be  made  until 
it  is  definitely  settled  that  the  real  estate  will  not  be  required 
to  pay  debts.  Hence  the  pendency  of  partition  proceedings  is  not 
ground  for  abating  an  application  by  the  administrator  to  sell. 

Same:    sale  to  pay  debts:   nature  op  debts.    The  cost  of  a  suitable 

5  monument  for  one  deceased  is  properly  chargeable  against  his 
estate;  and  in  the  absence  of  sufficient  personalty  the  real  estate 
may  be  sold  on  prior  application  to  meet  such  a  charge. 

Same:    sale  en  masse.    Where  it  affirmatively  appears  to  be  imprac- 

6  ticable  to  sell  estate  lands  otherwise  than  in  a  body  an  order  of 
sale  in  that  form  will  be  approved. 

Same:    sale  to  pay  debts.    An  order  for  the  sale  of  a  decedent's  lands 

7  to  pay  debts  will  not  be  set  aside  on  the  ground  that  defects  in 
the  title  might  have  been  cleared  up  and  a  better  price  obtained 
if  a  pending  partition  suit  had  been  permitted  to  proceed;  espe- 
cially where  there  was  no  showing  that  a  better  price  might  thus 
have  been  obtained:  And  for  the  further  reason  that  partition 
suits  do  not  ordinarily  serve  the  purpose  of  actions  to  quiet  title. 

Appeal  from  Keokuk  District  Court. — Hon.  H.  E.  Wil- 

cocKsoN,  Judge. 

Thuesday,  June  8,  1911. 

Appeal  from  an  order  of  the  district  court  sitting  as 
a  court  of  probate,  authorizing  the  sale  of  certain  real 
estate  owned  by  David  MuUinnix,  deceased,  for  the  pay- 
ment of  debts  and  charged  against  his  estate.     Affirmed. 
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C  Jf.  Brovm,  for  Appellants. ' 

J.  H.  Wylie  and  Stockman  &  Baker,  for  appellee. 

Deemeb^  J. — David  MuUinnix  died  intestate  on  the 
29th  day  of  November,  1909,  seised  of  the  real  estate  in 
controversy,  which  consists  of  fifty-two  and  one-half  acres 
of  land  situate  in  Keokuk  county,  Iowa.  Gteo.  P.  MuUin- 
nix, a  son,  was  appointed  administrator  of  his  estate,  and 
duly  qualified  as  such.  Certain  claims  amounting  to  ap- 
proximately $147  were  filed  against  the  estate  and  allowed 
by  the  administrator,  and,  upon  application  made  to  the 
probate  court,  the  said  administrator  was  authorized  and 
directed  to  purchase  a  monument  at  a  cost  not  to  exceed 
$150  to  mark  the  grave  of  the  deceased.  Pursuant  to  this 
latter  order,  the  administrator  contracted  for  a  monument, 
agreeing  to  pay  therefor  the  sum  of  $115.  The  personal 
property  of  the  deceased  was  all  exhausted  in  paying  the 
expenses  of  the  last  illness  and  funeral  expenses,  save 
the  sum  of  $49.81.  On  the  3d  day  of  February,  1910,  the 
administrator  filed  his  application  in  due  form  to  sell  the 
real  estate  of  which  the  intestate  died  seised,  making  all 
the  heirs  of  the  deceased  parties  defendant  thereto.  Upon 
presentation  of  this  application  to  the  district  judge,  an 
order  was  made  directing  that  service  of  notice  thereof  be 
given  by  personal  service  on  all  parties  interested  at  least 
five  days  prior  to  February  25,  1910,  and  that,  in  case 
the  residence  of  any  interested  party  is  unknown,  service 
be  had  by  posting  one  written  notice  at  the  front  door 
of  the  courtroom  at  least  five  days  prior  to  the  said  25th 
day  of  February,  at  which  time  it  was  ordered  that  the 
application  for  authority  to  sell  be  heard.  Most  of  the 
defendants  accepted  service  of  the  notice,  but  it  was  per- 
sonally served  upon  the  defendant  and  appellant,  Elizabeth 
Brown  on  the  8th  day  of  February,  proof  thereof  being 
filed  on  the  17th  of  that  month.    Anna  C.  Convey,  one  of 
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the  appellants^  accepted  service  of  notice  and  Hattie  Boe^ 
a  defendant,  but  not  an  appellant,  was  served  by  the  post- 
ing of  the  notice  at  the  front  door  of  the  courthouse,  which 
posting  with  the  proof  thereof  was  made  on  the  7th  day 
of  February,  1910.  Appellant,  Elizabeth  Brown,  appeared 
and  filed  answer  to  the  application,  in  which  she  claimed 
that  the  court  had  no  jurisdiction  of  the  matter  because 
the  service  of  notice  on  Hattie  Boe  was  insufficient,  and 
she  also  pleaded  that  part  of  the  property  which  the  ad- 
ministrator asked  to  sell  was  the  homestead  of  the  de- 
ceased, and  not  subject  to  his  debts.  She  further  pleaded 
another  action  pending,  this  being  a  partition  proceeding 
in  which  she,  as  plaintiff,  with  her  husband,  Bezin  Brown, 
Anna  C.  Convey,  and  her  husband,  as  plaintiffs,  brought 
an  action  against  the  other  heirs  of  the  deceased  for  the 
partition  of  the  real  estate  in  controversy.  In  this  action 
it  was  alleged  that  each  of  the  heirs  of  the  deceased,  being 
sons  and  daughters,  was  entitled  to  an  undivided  one-sixth 
interest  in  the  said  real  estate,  and,  alleging  that  the  same 
could  not  be  partitioned  in  kind,  they  asked  that  the  same 
be  ordered  sold  and  the  proceeds  distributed  to  the  pro- 
spective owners  pro  rata,  according  to  the  shares  held  by 
each.  Some  other  defenses  were  pleaded  which  need  not 
be  noticed.  The  petition  in  the  partition  case  seems  to 
have  been  filed  on  January  20,  1910,  notice  thereof  by 
publication  having  been  given  to  two  of  the  heirs  who  are 
and  were  nonresidents  of  the  state.  The  administrator  en- 
tered an  appearance  to  the  partition  suit  on  the  Ist  day 
of  February,  1910,  and  filed  an  answer  in  which  he  al- 
leged that  the  year  for  filing  claims  had  not  yet  expired, 
and  that  it  then  appeared  that  the  debts  of  the  deceased 
were  largely  in  excess  of  the  personal  property  left  by 
him,  and  he  asked  that  the  partition  case  be  abated  or  con- 
tinued until  the  time  for  filing  claims  against  the  estate 
had  expired.  On  the  15th  day  of  February  plaintiffs  in 
the   partition   action  formally  made   the   administrator   a 
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party  defendant,  and  on  the  22d  day  of  that  month  the 
plaintiffs  in  the  partition  suit  filed  an  amendment  to  tHeir 
petition.  Notice  of  the  petition  and  of  this  amendment 
was  given  to  various  of  the  parties  defendant  by  publica- 
tion,  the  last  of  which  was  on  the  l7th  day  of  March,  1910. 
On  these  issues  the  administrator's  application  for  the 
sale  of  the  real  estate  came  on  to  be  heard  at  the  regular 
February  term  of  court  some  time  in  March  of  the  year 
1910,  resulting  in  an  order  for  the  sale.  It  is  from  this 
order  that  Elizabeth  Brovni  and  Anna  Convey  appeal. 

Many  propositions  are  relied  upon  for  a  reversal,  and 
to  such  as  are  deemed  controlling  we  shall  now  turn  our 
attention.  It  is  contended  for  appellant  that  the  order 
should  not  have  been  made  for  the  reason  that  forty  acres 
of  the  land  was  the  homestead  of  the  deceased  at  the  time 
of  his  death.  A  careful  examination  of  the  record  shows 
that  this  claim  is  without  support  in  the  testimony.  We 
shall  not  set  out  the  evidence  upon  which  we  base  our  con- 
clusion, for  to  do  so  would  serve  no  useful  purpose. 

I.  Anna  Convey,  one  of  the  defendants  and  appel- 
lants, accepted  due  and  legal  service  of  no=- 
DKCBDENTs:         ticc  of  thc  applicatiou  to  sell,  waived  time, 

•ale  of  real  -•  i      i        i  i  i  t 

eatate:  notice:     and    asKcd    that    an    Order    be    granted   as 

waiver.  ^  ^ 

prayed.      Such   being   the    situation,    she  is 
in  no  position  to  complain. 

But  it  is  contended  that  one  of  the  heirs  who  was 
made  a  party  to  the  application  to  sell,  to  wit,  Hattie  Boe, 
was  not  served  with  notice,  and  that  the  court  by  reason 

a.  Sami:  no-  ^^  *^*^  ^^^^  ^^^  without  jurisdiction  to  enter 

^^  any   order.      That   there   was   an    attempted 

service  of  notice  upon  her  is  apparent  from  what  we  have 
already  said,  but  it  is  argued  that  this  service  was  entirely 
unwarranted  and  without  authority  in  law  and  that  by 
reason  thereof  the  court  had  no  power  or  authority  to  grant 
the  order  prayed.  Section  3324  of  the  Code  provides: 
'/Before  any  order  to  that  effect  can  be  made,  all  persons 
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interested  in  such  real  estate  shall  be  served  with  notice 
in  the  same  manner  as  is  prescribed  for  the  commence- 
ment of  civil  actions,  unless  a  different  one  is  prescribed 
by  the  court  or  judge."  This  section  gave  either  the  court 
or  the  judge  power  to  prescribe  the  notice  which  may  be 
given  of  such  applications  as  are  here  involved.  Such  an 
order  was  made  in  this  case  and  compliance  therewith 
was  had  by  the  administrator.  The  most  that  can  be  said 
regarding  this  matter  is  that  the  notice  was  defective  or 
insufficient.  It  is  not  a  case  of  no  notice,  but  of  defective 
notice,  and,  as  Hattie  Koe  is  not  complaining,  it  is  not 
for  her  codefendants  to  make  complaint.  Counsel's  con- 
tention that  the  notice  must  be  served  like  an  original  one 
can  not  be  sustained,  for  the  section  quoted  undoubtedly 
has  reference  to  the  manner  of  service  rather  than  the 
substance  of  the  notice.  It  is  not  true,  as  counsel  con- 
tend, that  failure  to  give  notice  of  an  application  to  sell 
real  estate  to  some  one  of  the  interested  parties  renders 
the  proceedings  entirely  void  and  open  to  collateral  attack 
at  the  instance  of  some  party  who  was  properly  served. 

The  remedy,  if  there  be  any,  is  for  the  party  not 
served  to  apply  at  a  proper  time  for  a  hearing  or  a  reopen- 
ing of  the  case.     As  a  general  rule,  one  properly  served 

with  an  original  notice  can  not  complain  of 
^  to  give  noH  "^      the  fact  that  a  codefendant  was  not  properly 

served  with  notice.  None  of  the  authorities 
cited  and  relied  upon  by  appellants  upon  this  proposition 
seem  to  run  counter  to  the  views  here  expressed.  At  any 
rate,  this  is  not  a  case  of  no  notice,  but  where,  at  most,  the 
service  was  defective.  In  such  cases  the  judgment  is  not 
void.  See,  as  sustaining  these  views,  Spurgin  v.  Bowers, 
82  Iowa,  187;  Myers  v»  Davis,  47  Iowa,  325;  Mullin  v. 
White,  134  Iowa,  681;  Wescott  v.  Sioux  City,  141  Iowa, 
459. 

II.  Further  claim  is  made  that  the  application  for 
the  sale  of  the  real  estate  was  made  after  the  commence- 
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inent  of  the  partition  suit,  and  that  the  whole  matter  should 

have  heen  adjusted  in  the  latter  action  and 
^  tkm'apte-       the  application  to  sell  abated.     This  is  upon 

the  theory  that  more  adequate  and  com- 
plete relief  could  have  been  granted  in  the  partition  case. 
But  this  is  not  true. 

Of  course^  partition  suits  may  be  brought  before  the 
time  has  expired  for  the  filing  of  claims  against  the  estate 
of  one  deceased,  but  the  more  orderly  procedure  is  to  defer 
such  actions  and  allow  the  matters  to  proceed  in  probate, 
giving  to  the  administrator  the  right  and  requiring  of  him 
the  duty  of  selling  the  real  estate  when  necessary  to  pay 
the  debts  of  the  estate.  Counsel  seem  to  rely  upon  Hawk 
V.  Day,  148  Iowa,  47,  in  support  of  their  proposition  that 
the  whole  matter  should  have  been  settled  in  the  partition 
suit,  but  this  case  does  not  support  their  contention  in 
any  particular.  In  Thomas  v.  Thomas,  73  Iowa,  657, 
it  is  said:  ^^It  is  plain  that  the  lands  can  not  be  parti- 
tioned subject  to  the  claims  of  the  creditors  of  the  estate, 
for  it  can  not  be  determined  just  what  lands,  after  the 
payment  of  debts,  will  be  owned  by  the  estate,  or  will 
descend  to  the  heirs.  The  creditors  can  not  be  subjected 
to  delays  or  impeded  in  the  enforcement  of  their  claims 
against  the  lands  of  the  estate.  So  the  law  will  not  permit 
the  vain  thing  to  be  done  of  partitioning  lands  when  it 
can  not  be  determined  what  interest  the  heirs  have  in  them, 
nor  just  what  lands  are  subject  to  partition."  The  same 
rule  was  announced  in  Snyder  v.  Snyder,  75  Iowa,  255, 
wherein  was  said:  "Now,  it  is  true  a  partition  of  lands 
should  not  be  ordered  until  it  is  determined  that  the  per- 
sonal estate  is  sufficient  to  pay  the  debts.  Thomas  v. 
Thomas,  73  Iowa>  657.  But  it  is  not  a  question  of  juris- 
diction. An  action  may  be  commenced,  and,  if  it  does  not 
appear  at  the  time  partition  is  made  that  it  will  not  be 
necessary  to  resort  to  the  real  estate  to  pay  the  debts,  the 
decree  partitioning  the  lands  ought  not  to  be  disturbed. 


j> 
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These  cases  were  followed  in  Smith  v.  Smith,  132  Iowa, 
701.     See,  also,  Minear  v.  Hogg,  94  Iowa,  641. 

The  pendency  of  the  partition  proceedings  was  there- 
fore no  reason  for  abating  the  application  to  sell  the  real 
estate  for  the  payment  of  debts. 

III.  Again,  it  is  said  that  no  order  to  sell  should 
have  been  made  because  of  lack  of  proof  of  the  allowance 
of  any  claims  save  that  for  the  monument,  which  was  se- 

5.  Same:  sale  curcd  upou  ordcr  of  court,  and  that  there 
MtSJJ  ^£^*  exists  no  authority  ill  law  for  ordering  a 
*^****"  sale  of  real  estate  for  the  purpose  of  paying 

such  claims.  In  this  contention  counsel  are  in  error.  The 
record  does  show  the  allowance  of  claims  against  the  estate 
of  the  deceased  for  more  than  the  amount  of  money  and 
personal  property  in  the  hands  of  the  administrator.  More- 
over, we  think  that  real  estate  left  by  one  deceased  may  be 
sold  upon  proper  application  for  the  payment  of  such 
debts  as  well  as  for  the  funeral  expenses  of  one  deceased. 
Whilst  counsel  cite  several  cases  which  they  claim  support 
their  contention,  we  find  none  which  do  so.  The  cost  of 
a  suitable  monument  for  one  deceased  is  as  properly  charge- 
able against  his  estate  as  are  the  funeral  expenses;  and 
that  lands  may  be  sold  in  the  absence  of  a  personal  estate 
to  meet  such  claims  is  entirely  clear.  See  Crapo  v,  Arwr 
strong,  61  Iowa,  697;  Lutz  v.  Gates,  62  Iowa,  513. 

VI.  Finally,  it  is  contended  that  the  court  erred  in 
not  ordering  a  sale  of  a  part  of  the  land  rather  than  the 
whole.  Appellant  Brown  in  her  partition  suit  alleged  that 

6.  Same:  tale  ^®  \9JiA  could  uot  be  divided,  and  she  asked 
en  masse.  ^j^^^.    j^   y^   ^^^   ^^^   ^j^^   procccds    divided. 

Moreover,  there  is  an  affirmative  showing  in  the  record 
that  it  was  impracticable  to  sell  the  land  otherwise  ^than  in 
a  body.  This  testimony  was  undisputed  and  no  reason  ap- 
pears for  disturbing  that  part  of  the  order. 

Something  is  also  said  to  the  effect  that  had  appel- 
lant Brown  been  permitted  to  proceed  with  her  partition 
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suit,  and  the  application  to  sell  had  been  abated  or  con- 
tinued,   some    defects    in    the    title    of    the 
sale  to  property   might   have   been   cleared   up    and 

pay  (lcDts> 

a  better  price  obtained  for  the  land-  We 
fail  to  discover  anything  in  the  record  substantiating 
this  claim.  Partition  suits  can  not  ordinarily  be  made 
to  serve  the  purposes  of  actions  to  quiet  title,  and  no 
showing  is  made  to  substantiate  the  claim  that  the  lands 
would  have  brought  more  at  partition  sale  than  they  will 
under  the  order  made  by  the  probate  court.  For  a  small 
case  the  record  is  unusually  complex  and  unsatisfactory. 
We  find  something  like  six  abstracts  in  the  case  for  which 
there  is  no  possible  excuse,  save  to  render  our  burdens 
more  onerous  than  we  should  be  called  upon  to  bear.  In 
view  of  the  great  number  of  documents  filed,  it  has  been 
difficult  to  arrive  at  the  exact  points  for  decision. 

We   discover   no  reason   for   disturbing   the   order   of 
the  trial  court,  and  it  must  be,  and  it  is,  affirmed. 


M.  T.  Patten  v.  The  Des  Moines  Reoisteb  and 

Leadeb  Co.,   a  Corporation. 

Slander  and  libel:  pleadings:  Innuendo,  Where  an  alleged  libelous 
publication  does  not  on  its  face  refer  to  the  plaintiff  by  name  and 
he  is  not  in  direct  terms  made  the  subject  of  any  part  of  the 
publication,  but  the  same  contains  language  which  might  have 
been  intended  to  refer  to  plaintiff  and  so  understood  by  the  read- 
ing public,  the  plaintiff  must  in  his  petition  plead  by  proper 
innuendo  that  such  indirect  terms  were  intended  to  apply  to  him 
and  to  be  so  understood  by  third  parties. 

Appeal  from  Polk  District  Court, — Hon.  Hugh  Beennak, 

Judge. 

Thursday,  June  8,  1911. 

AoTiON  for  damages  for  libel.    At  the  cTose  of  plain- 


■ 
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tiff's  evidence  there  was  a  directed  verdict  for  the  defend- 
ant.    Plaintiff  appeals.     Affirmed. 

L,  A.  Smyres,  for  appellant 

Ouemaey,  Parker  £  Miller,  for  appellee. 

Evans,  J. — The  defendant  is  a  corporation  engaged 
in  publishing  a  daily  newspaper  of  general  circulation. 
On  March   19,   1909,  defendant  published  the  following: 

Indicted  padrone  run  to  earth  here.  Federal  officers 
capture  Greek  here  wanted  in  Chicago.  Dragged  from 
under  bed.  George  Manolis,  with  his  father  and  cousin, 
are  accused  of  violating  the  immigration  laws.  Guarded 
and  secreted  two  weeks  by  scores  of  Greeks,  is  chochetted 
back  and  forth  from  the  eastern  to  the  western  boundary 
of  Des  Moines,  and  ii;i  time  of  need  railroaded  to  nearby 
towns.  George  Manolis,  padrone,  a  much  wanted  man, 
was  tracked  to  earth  last  night  at  11 :30  o'clock  by  Special 
Immigration  Inspector  A.  A.  Seraphic,  of  New  Orleans, 
and  Deputy  United  States  Marshal  George  E.  Bidwell. 
Manolis  is  under  indictment  by  the  Chicago  federal  grand 
jury  on  counts  of  conspiracy,  the  victimization  of  emigrants 
and  violation  of  the  alien  contract  labor  laws.  It  was  at 
Patten's  boarding-house.  Fourteenth  and  High  streets,  that 
the  fleeing  Greek  was  brought  to  bay.  After  an  unceasing 
search  of  the  city,  that  commenced  at  3:00  o'clock  yester- 
day afternoon,  he  was  lodged  behind  the  bars  of  the  Polk 
county  jail  shortly  after  12  o'clock,  and  the  officials  took 
the  first  long  breath  that  they  have  di:awn  for  several  days. 
Six  Greeks  had  to  be  thrown  into  jail  early  last  night  and 
sweated  through  the  very  last  degree  before  they  would 
divulge  the  movements  of  Manolis.  The  first  Greek  who 
peached  told  that  he  was  stopping  at  the  boarding-house 
at  Fifth  and  Chestnut.  The  officers  went  to  that  place, 
but  George  had  flown  the  coop. 

Another  Given  Degree.  They  took  another  young 
Greek  into  custody,  and  it  was  the  third  degree  for  him 
also.  He  promised  to  lead  the  way  to  where  the  hunted 
man  was  at  the  time,  and  directed  his  steps  to  Fourteenth 
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and  High  streets.  The  people  in  the  house  firmly  denied 
that  there  was  any  such  person  there^  but  their  word  was 
not  believed.  Every  room  was  searched,  and  in  a  back 
stairway  bedroom  on  the  second  floor  Manolis  was  discov- 
eredy  curled  up  like  a  dog  as  far  under  the  bed  as  he 
could  get.  He  yelled  like  a  madman  when  Marshal  Bid- 
well  grabbed  him  by  the  leg.  Out  in  the  light  he  began 
to  cringe  and  cower,  lost  his  braggadocia  that  has  made 
him  so.  popular  with  the  Greeks  in  Des  Moines  during  his 
short  but  busy  residence,  and  cried  for  mercy. 

The  plaintiff  complains  of  such  publication  as  libel- 
ous. He  avers  that  he  and  his  family  were  the  proprietors 
of  "Patten's  boarding-house/'  which  was  referred  to  in 
such  article.  This  is  the  substance  of  the  allegation  upon 
which  he  bases  the  claim  that  such  article  was  libelous  as 
to  him.  The  publication  does  not  on  its  face  refer  to  the 
plaintiff  by  name.  He  is  not  in  direct  terms  made  the 
subject  of  any  part  of  the  publication.  There  are  certain 
indirect  terms  used,  such  as  the  name  of  the  boarding- 
house  and  the  "people  in  the  house,"  which  might  have 
been  intended  to  refer  to  the  plaintiff,  and  which  might 
have  been  so  understood  by  the  reading  public.  Such  seems 
to  be  the  claim  of  appellant  in  argument.  But  in  such 
case  it  was  incumbent  upon  him  to  plead  by  proper  in- 
nunendo  that  such  indirect  terms  were  intended  to  apply  to 
the  plaintiff  and  were  so  understood  by  third  parties.  The 
absence  of  allegation  in  this  respect  is  emphasized  by  the 
absence  of  evidence  along  the  same  line.  The  manifest 
emphasis  of  the  publication  is  upon  the  conduct  of  Mano- 
lis and  that  of  his  Greek  friends  who  tried  to  conceal 
him.  It  is  not  claimed  by  plaintiff  that  he  was  included 
in  this  category.  He  was  simply  keeper  of  a  boarding- 
house.  He  had  twelve  or  fifteen  boarders  therein.  The  ex- 
pression "the  people  in  the  house"  was  fairly  applicable 
to  such  boarders.  Whether  these  included  the  Gre^ 
friends  of  Manolis  does  not  appear.  That  Manolis  waa 
in  concealment  at  his  house  when  arrested  is  conceded  by 
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the  plaintiff^  although  plaintiff  himself  made  no  effort 
to  conceal  him.  None  of  the  boarders  appeared  as  wit- 
nesses. The  plaintiff  testified  that  he  never  denied  the 
presence  of  Manolis.  A  servant  in  the  house  testified 
likewise.  Upon  this  testimony  the  plaintiff  rested  his 
case. 

No  evidence  was  offered  as  tending  to  show  any  in- 
tent in  the  publication  of  the  article  to  assail  the  personal 
reputation  of  the  plaintiff  except  as  such  intent  might 
be  inferred  from  the  article  alone.  As  already  indicated, 
the  publication  by  its  terms  does  not  purport  to  be  aimed 
at  the  plaintiff. 

In  the  state  of  the  record,  the  trial  court  properly 
directed  the  verdict,  and  its  order  is  affirmed. 


Ernest  Anderson,   Appellant,   v.   Wapello   Coal   Com- 
pany, Appellee. 

Mines  and  mining:  negligence:  proximate  cause:  evidence.  The 
term  proximate  cause  excludes  the  idea  of  legal  liability  based 
upon  merely  speculative  suggestions  as  to  what  might  have  hap- 
pened had  some  circumstance  remotely  or  incidentally  connected 
with  the  course  of  events  leading  up  to  the  injury  have  been 
otherwise  than  it  in  fact  was.  In  this  action  plaintiff  was  a  mule 
driver  in  a  coal  mine  and  the  mule  ran  away,  throwing  him  against 
the  side  of  the  mine.  Plaintiff  claimed  that  the  passage  way  of 
the  mine  was  clogged  with  slate  and  other  material  so  that  he 
was  unable  to  leave  the  car  when  the  mule  became  unmanagable 
and  thereby  avoid  the  jury.  Held,  that  defendant's  alleged  negli- 
gence was  not  shown  to  be  the  proximate  cause  of  the  injury. 

Appeal  from  Monroe   District    Court. — Hon.    C.   W. 

Vermilion,  Judge. 

Wednesday,  June  9,  1911. 

Action  at  law  to  recover  damages  for  personal  in- 
jury. There  was  a  directed  verdict  and  judgment  for  de- 
fendant, and  plaintiff  appeals.     Affirmed. 
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John  T.  Clarkson  and  John  R.  Price,  for  appellant 

Mabry  &  Hickenlooper,  for  appellee. 

Weaver,  J. — The  plaintiff  was  employed  by  the  de- 
fendant as  a  mule  driver  in  the  entries  of  its  coal  mine. 
While  hauling  a  loaded  ear  from  the  face  of  the  coal  in 
the  direction  of  the  hoisting  shaft  the  mule  ran  away, 
and,  on  reaching  a  point  where  the  track  turned  at  or 
near  a  right  angle  into  another  entry,  the  car  left  the 
track  striking  the  rib  or  wall  of  the  passage  and  crushing 
and  severely  injuring  plaintiff.  The  petition  charges  the 
defendant  with  negligence  causing  such  injury:  First, 
in  furnishing  the  plaintiff  with  a  mule  known  to  the  de- 
fendant to  be  vicious  and  addicted  to  the  habit  of  running 
away;  and,  second,  in  allowing  the  sides  of  the  passage 
through  which  the  track  was  laid  to  become  so  filled  and 
incumbered  with  piles  of  slate  and  other  material  that  plain- 
tiff  was  unable  to  leave  the  car  when  the  mule  became  un- 
manageable, and  thereby  avoid  injury;  for  such  reason 
said  passage  was  not  a  reasonably  safe  place  to  work. 

In  argument  in  this  court  the  plaintiff  abandons  the 
first  specification  of  negligence  as  not  being  sustained  by 
the  evidence  and  relies  solely  upon  the  second  ground  above 
stated.  The  trial  court  appeiars  to  have  directed  a  verdict 
on  the  theory  that  if  the  negligence  charged  has  any  sup- 
port in  the  evidence  it  does  not  appear  to  have  been  the 
proximate  cause  of  the  injury  complained  of.  We  are  con- 
strained to  hold  the  ruling  correct.  While  it  appears  that 
the  entry  through  which  plaintiff  drove  his  mule  was  more 
or  less  obstructed  on  either  side  of  the  track  with  accumu- 
lations of  rubbish,  the  connection  between  such  condition 
and  plaintiff's  injury  as  a  matter  of  cause  and  effect  does 
not  appear  from  the  evidence.  The  passage  down  which 
the  mule  ran  was  some  three  hundred  feet  in  length  and 
eight  feet  in  width.     The  car  trucks  were  three  feet  wide 
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and  were  overhung  by  the  somewhat  wider  car  body,  leav- 
ing a  clear  space  of  only  about  two  feet  on  either  side  to 
the  rib  of  the  entry.  Plaintiff  was  "riding  the  trip"  in 
the  usual  manner,  standing  with  his  left  foot  on  the 
bumper  and  left  hand  on  the  load,  while  his  right  foot 
was  on  the  "tail  chain"  and  his  right  hand  rested  on  the 
mulcts  rump.  In  this  position  and  bending  low  to  avoid 
contact  with  the  roof  of  the  entry  and  without  means  to 
check  or  guide  the  animal's  pace,  it  is  obvious  that  he 
could  do  little  if  anything  more  than  to  avoid  being  thrown 
under  the  car  wheels.  It  is  open  to  very  great  doiibt 
whether  had  the  entry  been  entirely  free  from  obstruc- 
tions plaintiff  could  have  jumped  or  thrown  himself  into 
the  narrow  space  between  the  swiftly  moving  car  and  the 
wall  without  serious  injury.  It  further  appears  from  the 
evidence  that  when  the  unmanageable  mule  reached  the 
main  entry  where  the  track  made  a  turn  to  the  east  he 
turned  to  the  west,  and  the  car  instead  of  following  the 
curve  to  the  east,  left  the  track  and  crashed  into  the  south 
rib  or  wall.  Had  the  mule  turned  eastward  as  ordinarily 
it  would,  following  the  turn  in  the  track,  there  is  nothing 
to  indicate  that  the  car  would  have  been  derailed,  and 
plaintiff  would  most  likely  have  escaped  injury. 

The  question  of  proximate  cause  in  personal  injury 
cases  is  often  a  most  troublesome  one,  and  as  a  rule  is  for 
,the  determination  of  the  jury.  But  neither  court  nor  jury 
can  properly  indulge  in  conclusions  which  are  at  best 
matters  of  mere  conjecture  or  mere  speculation  concerning 
possibilities.  No  accident  or  injury  ever  occurs  which  is 
not  in  more  or  less  degree  influenced  by  many  remote 
causes.  Beginning  with  any  human  event  the  curious  in- 
quirer may  follow  back  the  course  of  its  evolution  and 
discover  a  multitude  of  remote  circumstances,  of  any  one 
of  which  it  may  truthfully  be  said  "Had  this  been  other- 
wise,   that   could   not   have    occurred."      In    the    practical 

administration  of  justice,   such  exploration  into  the  field 
Vol.  151  Ia.— 31. 
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of  remote  causes  is  not  only  impracticable,  but  would 
often  defeat  the  very  purpose  of  the  law  which  makes  the 
negligent  man  answerable  for  all  damages  directly  resulting 
to  another  from  his  failure  of  duty.  The  rule  as  devel- 
oped in  a  long  series  of  adjudications  is  to  limit  such 
liability  to  damages  of  which  the  negligence  is  found  to 
be  the  ''proximate  cause.''  This  term  is  not  subject  to 
very  exact  definition  but  it  is  sufficient  for  the  present 
purpose  to  eay  that  it  excludes  the  idea  of  legal  liability 
based  upon  merely  speculative  suggestions  as  to  what 
might  have  happened  had  some  circumstance  remotely  or 
incidentally  connected  with  the  course  of  events  leading 
up  to  the  injury  have  been  otherwise  than  it  was  in  fact. 
Such  inquiries  are  too  vague  and  uncertain  and  the  cor* 
rectness  of  such  conclusions  is  too  dependent  on  uncertain 
contingencies  to  make  them  the  foundation  of  a  legal 
right. 

Taking  for  illustration  the  case  before  us,  who  can 
say  that  even  with  the  entry  free  from  all  rubbish,  the 
plaintiff  clinging  to  his  uncertain  perch  between  the  car 
and  the  mule,  and  stooping  low  to  avoid  collision  with 
the  roof,  enveloped  in  intense  darkness,  unrelieved  save 
by  the  faint  illumination  afforded  by  his  miner'is  lamp, 
and  with  the  frightened  or  vicious  animal  plunging  down 
grade,  he  could  have  jumped  and  freed  himself  from  the 
car  which  otherwise  would  have  run  over  him?  Or  if  he 
had  jumped  free  from  the  car,  was  there  not  at  least  the 
equal  chance  that  he  would  have  been  hurled  against  the 
rib  or  wall  of  the  entry  to  his  death  or  serious  injury  ?  He 
did  in  fact  ride  the  full  length  of  this  entry  in  safety,  and 
it  was  only  when  at  the  turn  into  the  main  entry  the  mule 
swerved  in  the  wrong  direction  that  he  was  thrown  with 
the  ear  against  the  wall.  But  for  this  incident  it  is  quite 
evident  the  accident  would  not  have  occurred.  Here  would 
seem  to  be  the  proximate  cause  of  the  derailment,  and 
in    this    connection    no    negligence    of    the    defendant    is 


June    1911]  ZiMMEBlCAN  V.   KiBCHNEB.  483 

charged.  Kot  that  approximate  cause  is  in  av  legal  sense 
always  the  last  or  nearest  cause,  for  negligence  may  set 
forces  in  motion  which  though  more  remote  in  time  and 
sequence,  may  yet  so  combine  with  other  forces  of  later 
origin  as  to  produce  injury  for  which  the  negligent  person 
will  be  liable;  but  such  connection  must  be  shown  to  be 
something  more  than  conjectural,  or  theoretically  possible. 
See  Volquardsen  v.  Telephone  Co.,  148  Iowa,  77. 

To  use  the  language  of  the  cited  case,  too  many  ^^links 
in  the  chain  of  circumstances  are  involved  in  doubt  and 
speculation"  to  sustain  a  verdict  for  plaintiff  upon  the 
single  charge  of  negligence  submitted  by  him,  and  there 
was,  therefore,  no  error  in  directing  a  verdict  for  the  de- 
fendant. Had  plaintiff  been  thrown  from  the  *car  in  the 
obstructed  entry  and  injured  upon  the  rubbish  piled  there- 
in, or  had  he  in  the  exercise  of  reasonable  prudence  jumped 
from  the  car  and  received  injury  by  reason  of  such  ob- 
atruotions,  a  very  different  question  would  be  presented, 
and- the  law  applicable  to  such  a  case  we  have  no  occasion 
now  to  consider. 

For  the  reasons  stated,  we  find  no  ground  upon  which 
to  disturb  the  judgment  appealed  from,  and  it  must  be 
affirmed. 


Wm.  Zimmbbman,  Appellee,  v.  F.  H.  Kibchneb,  Appel- 
lant. 

Convesrance:  exception:  reservation:  easement.  There  is  a  dis- 
tinction between  an  exception  and  a  reservation  in  a  deed,  the 
former  withholding  a  portion  of  the  premises  from  the  operation 
of  the  grant  while  the  latter  applies  to  some  right  or  easement 
reserved  by  the  grantor;  but  this  distinction  is  not  arbitrary,  nor 
will  it  be  permitted  to  override  the  real  intent  of  the  parties  when 
ascertained  from  the  instrument  as  a  whole.  Thus  a  conveyance 
of  a  described  tract  of  land,  except  a  designated  strip  which  shall 
be  left  for  a  driveway,  is  held  to  convey  title  to  the  entire  tract 
with  the  reservation  of  an  easement  for  the  driveway. 
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Appeal  from  Johnson  Distnct   Court. — ^Hoir.  R.   P. 

Howell^  Judge. 

Fmbay,  June  9,  1911, 

Injunction  suit  to  restrain  the  defendant  from  erect- 
ing and  maintaining  buildings  upon  a  certain  strip  of  land. 
There  was  a  decree  for  the  plaintiff,  and  defendant  appeals. 
Affirmed. 

Ranch  &  Bradley  and  Frank  F.  Messer,  for  appellant 

Wade,  Butcher  &  Davis,  for  appellee. 

Evans,  J. — This  case  turns  upon  the  construction  to 
be  put  upon  a  certain  deed  executed  September  27,  1895, 
by  the  Jewell  Manufacturing  Company  to  David  Kirk- 
patrick.  Said  deed  purported  to  convey  to  the  grantee 
certain  real  estate  as  follows:  "One  hundred  and  fifty 
(150)  feet  off  the  west  side  of  block  four  (4)  in  Jewell 
Manufacturing  Company  Addition  to  Lone  Tree,  Johnson 
county,  Iowa,  according  to  the  recorded  plat  thereof.  Ex- 
cepting sixty  (60)  feet  of  south  side  of  said  block  which 
shall  he  left  for  a  driveway/*  The  question  is  whether 
the  italicized  clause  should  be  construed  as  withholding 
the  title  to  the  strip  of  ground  described  therein  from  the 
operation  of  the  grant,  or  whether  it  simply  reserved  an 
easement  to  the  grantor.  At  the  time  of  such  conveyance 
the  Jewell  Manufacturing  Company  was  the  owner  of  all 
of  block  4  except  a  very  small  portion  thereof,  which  need 
not  be  noticed  in  this  case.  This  block  abutted  on  the  rail- 
road right  of  way  on  its  south  side.  The  depot  was  a 
little  south  and  west  of  its  southwest  corner.  The  dimen- 
sions of  block  4  were  five  hundred  feet  by  three  hundred 
and  sixty  feet,  the  longer  dimension  being  from  east  to 
west.     The  Jewell  Company  was  operating  a  manufactur- 
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ing  plant,  and  its  buildings  were  all  located  upon  the  east 
part  of  the  block.  It  did  its  teaming  between  the  factory 
and  the  depot  over  the  south  side  of  the  block.  In  1899 
the  Jewell  Company  by  resolution  of  its  directors  agreed 
to  convey  to  the  Lone  Tree  Savings  Bank  all  its  property. 
Its  deed  executed  in  pursuance  of  such  resolution  de- 
scribed its  real  estate  as  the  east  four  hundred  feet  of 
block  4,  whereas  it  only  had  the  east  three  hundred  and 
fifty  feet  of  such  block,  making  no  reference  now  to  the 
disputed  strip.  Shortly  afterwards  the  bank  conveyed  to 
plaintiff  Zimmerman  the  east  three  hundred  feet  of  such 
block  4,  and  the  plaintiff  thereupon  succeeded  to  the  busi- 
ness of  the  former  manufacturing  company,  and  has  con- 
ducted the  same  upon  such  premises  ever  since.  In 
March,  1901,  the  bank  also  conveyed  to  one  Lee  the  west 
fifty  feet  of  the  east  three  hundred  and  fifty  feet  of  such 
block.  And  it  does  not  appear  to  have  claimed  any  further 
interest  in  said  block  for  many  years  thereafter.  Some 
years  later  Kirkpatrick  conveyed  to  the  plaintiff  Zimmer- 
man the  west  one  hundred  and  fifty  feet  of  such  block  by 
the  same  description  and  with  the  same  exception  as  ap- 
peared in  the  deed  from  the  Jewell  Company.  On  Novem- 
ber 9,  1909,  the  defendant  obtained  from  the  bank  a  quit- 
claim deed  of  its  interest  in  the  strip  in  controversy. 
About  the  same  time  the  defendant  caused  an  execution 
to  be  levied  upon  such  strip  under  a  judgment  against  the 
Jewell  Manufacturing  Company  and  he  purchased  the  same 
at  execution  sale  and  has  since  obtained  a  sheriff's  deed 
therefor. 

Reverting  now  to  the  deed  to  Kirkpatrick,  made  in 
1895,  the  appellant  invoked  the  general  rule  of  distinction 
between  an  "exception"  and  a  "reservation"  in  a  deed, 
viz.,  that  an  "exception"  withholds  from  the  operation  of 
the  grant  some  part  or  parcel  of  the  premises  conveyed 
by  the  general  description,  whereas  the  term  "reservation" 
is    applied   to    some    right   or   easement    reserved   by    the 
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grantor  in  the  premises  granted.  Toungerman  v.  Board 
of  Supervisors,  110  Iowa,  731;  Spencer  v.  Railway  Co., 
132  Iowa,  132. 

As  to  this  general  rule  of  construction,  there  is  no 
question.  But  such  rule  is  not  arbitrary  nor  is  it  permit- 
ted to  override  the  real  intent  of  the  parties  as  such  intent 
may  be  ascertained  from  the  instrument  as  a  whole.  It 
is  a  matter  of  common  observation  to  the  courts,  that  these 
terms  are  in  fact  frequently  used  by  nonprofessional  men 
interchangeably  and  synonymously,  and  the  courts  can 
not  lean  too  heavily  upon  the  nicer  distinction  between 
them.  The  construction  contended  for  by  appellant  would 
require  us  to  ignore  entirely  the  clause  ^Vhich  shall  be 
left  for  a  driveway."  We  think  this  clause  must  receive 
appropriate  consideration.  It  was  plainly  an  undertaking 
on  the  part  of  either  the  grantor  or  the  grantee,  that  the 
other  should  enjoy  the  right  of  passage  over  such  strip. 
For  the  purpose  of  appellant's  case,  it  matters  little 
whether  the  title  should  be  deemed  conveyed  and  an  ease- 
ment reserved  in  the  grantor,  or  whether  the  title  should 
be  deemed  reserved  by  the  grantor  and  an  easement  created 
to  the  grantee.  Either  hypothesis  is  fatal  to  the  appel- 
lant. He  claims  the  absolute  title  and  is  proposing  to 
construct  permanent  buildings  upon  the  property. 

It  is  manifest  from  the  record  also  that  the  parties 
to  the  instrument  by  their  conduct  immediately  put  a 
construction  thereon  which  is  in  accord  with  the  holding 
of  the  trial  court.  At  the  time  the  deed  was  executed  the 
property  was  open  and  unfenced.  Kirkpatrick  immediately 
inclosed  his  purchase  with  a  fence  leaving  a  driveway  at 
the  south  end,  forty-six  feet  wide.  His  grantor  and  the 
plaintiff  as  his  successor  exercised  the  right  of  driveway 
over  such  forty-six  feet  which  appears  to  have  been  ample 
for  their  purposes.  Nor  does  anyone  appear  to  have  chal- 
lenged the  right  of  Kirkpatrick  to  include  the  remainder 
of  such  sixty  feet  within  his  inclosure.     The  bank  does 
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npt  appear  to  have  claimed  any  interest  in  this  strip  until 
September,  1909,  and  then  only  after  it  had  been  ad- 
vised by  the  opinion  of  attorneys  that  it  had  the  title. 
This  was  eight  y^ars  after  it  had  disposed  of  all  other 
interest  in  the  block.  The  defendant  was  vice-president 
of  the  bank.  He  had  first  tried  to  acquire  this  strip  by 
purchase  from  Kirkpatrick.  But  Kirkpatrick  sold  to 
Zimmerman.  The  defendant  thereupon  acquired  his  al- 
leged title  thereto  by  quitclaim  deed  from  the  bank  and 
by  sheriff's  deed  as  already  indicated.  We  think  the  deed 
should  be  construed  as  conveying  the  title  to  the  grantee 
with  the  reservation  of  an  easement  for  the  purpose  of 
a  driveway. 

This  is  in  accord  with  the  decree  of  the  trial  court, 
and  such  decree  is  therefore  affirmed. 


J.  G.  Whitley  v.  Maey  Babnett  et  al..  Appellants. 

Mortgages:    liabilfty  of  mortgagee  in  possession:   rents:   repairs. 

1  A  mortgagee  in  possession  is  one  who  occupies  or  controls  the 
mortgaged  premises  by  an  agreement  with,  or  the  consent  of  the 
mortgagor,  or  his  grantees,  under  or  because  of  the  mortgage ;  and 
he  is  accountable  for  such  rents  or  profits  as  he  can  in  the  exer- 
cise of  ordinary  diligence  derive  therefrom ;  and  he  can  not  charge 
for  repairs  not  necessarily  made  to  save  the  premises  from  loss  or 
injury. 

Same.    The  mortgagor  retains  legal  title  and  right  to  possession  of 

2  property  in  the  absence  of  a  stipulation  to  the  contrary ;  and  where 
there  was  no  stipulation  that  the  mortgagee  was  entitled  to  pos- 
session the  fact  that  he  may  have  collected  rents  at  the  request 
of  the  mortgagor  and  applied  the  same  to  the  maintenance  of  the 
property  and  a  reduction  of  the  mortgaged  debt  did  not  charge 
him  with  the  duties  and  liabilities  of  a  mortgagee  in  possession. 

Same.    Nor  will  the  fact  that  a  mortgagee  in  possession,  without  any 

3  stipulation  in  the  mortgage  governing  his  rights  and  liabilities, 
leased  the  property  at  a  lower  rental  part  of  the  time,  or  that 
the  same  were  vacant  at  various  times  without  his  fault,  be  suffi* 
cient  to  charge  him  with  loss  of  rents. 
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Appeal  from  Van  Buren  District  Court. — ^Hon.  M.  A. 

ItoB£BT8^  Judge. 

Friday,  June  9,  1911. 

Degree  foreclosing  mortgage  was  entered  on  service 
by  publication,  and  thereafter  an  order  for  retrial  was 
entered.  The  second  count  of  the  petition  subsequently 
was  dismissed  without  prejudice  and  on  kearing  the  orig- 
inal decree  based  on  the  first  count  of  the  petition  was 
confirmed.     The  defendants  appeal.     Affirmed. 

Walker  &  McBeth,  for  appellants. 

S.  E.  Irish  and  W.  A.  Work,  for  appellee. 

Ladd,  J. — Suit  was  begun  December  1,  1908.  In 
the  first  count  of  the  petition  judgment  for  the  amount 
due  on  a  promissory  note  was  prayed  and  also  foreclosure 
of  the  mortgage  securing  its  payment.  The  original  notice 
was  served  by  publication,  and  decree  of  foreclosure  entered 
January  5,  1909.  Thirteen  days  later  personal  judgment 
was  entered  on  the  note  mentioned  in  the  second  count  of 
the  petition.  Special  execution  issued,  and  the  mortgaged 
property  was  sold  to  plaintiff  March  3,  1909.  A  week 
thereafter  Mary  Barnett,  owner  of  the  mortgaged  prem- 
ises, moved  for  a  retrial  of  the  action,  at  the  same  time 
filing  an  answer.  Upon  filing  security  for  the  payment 
of  costs,  a  new  trial  was  ordered.  After  the  evidence  had 
been  adduced  plaintiff  dismissed  the  second  count  of  the 
petition  without  prejudice,  and  on  hearing,  the  court  con- 
firmed the  decree  of  foreclosure 'entered  on  the  first  count. 

The  correctness  of  such  confirmation  is  challenged, 
for  that,  as  is  said,  the  court  should  have  allowed  defend- 
ants as  a  credit  on  the  indebtedness  the  reasonable  value 
of  the  use  of  the   mortgaged   premises   since   October  1, 
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1904,  instead  of  the  rents  actually  collected.     It  appears 

that  the  mortgage  was  executed  by  Mrs.  Bar- 
liability  of*.       uctt  and  husbaud  to  Belle  Meek  in  February, 

mortgagee  in 

possession:,        1903,  and  that  in  October,   1904,   the  Bar- 
rents:  repairs.  '  '  '   ^ 

netts  left  for  California.  Before  going,  Bar- 
nett  as,  agent  of  his  wife,  arranged  with  B.  F.  Meek, 
husband  of  the  mortgagee,  ''to  collect  the  rents  from  both 
the  residence  and  the  grain  house  and  apply  them  to  the 
discharge  of  the  note  and  mortgage,  less  the  expense  of 
taxes,  insurance,  and  repairs."  Meek  did  this  until  shortly 
before  the  suit  was  begun  when  the  mortgage  was  assigned 
to  the  plaintiff,  who  thereafter  leased  the  property  to  ten- 
ants  and  collected  the  rents.  Though  Meek  may  have 
acted  for  his  wife  in  loaning  the  money  and  receiving 
some  payments,  there  was  no  evidence  tending  to  show 
that  in  what  he  did  in  collecting  the  rent  and  in  caring 
for  the  property  he  was  acting  for  her  even  though  she 
may  have  paid  for  some  of  the  repairs  and  received  a  few 
payments  of  rent.  Indeed,  the  evidence  is  uncontradicted 
that  what  Meek  did  was  in  pursuance  of  an  arrangement 
with  Mr.  Bamett  and  that  there  was  no  intention  on  his 
part  to  assume  possession  in  behalf  of  the  mortgagee.  Kor 
was  this  contemplated  by  the  owner.  A  mortgagee  in  pos- 
session is  one  who  occupies  or  controls  the  mortgaged  prem- 
ises by  virtue  of  an  agreement  with  or  the  assent  of  the 
mortgagor  or  his  grantees  under  or  because  of  the  mortgage 
(Rogers  v.  Benton,  39  Minn.  39  (38  N.  W.  765,  768,  12 
Am.  St.  Eep.  613)  ;  see  27  Cyc.  1237),  and  is  account- 
able for  such  rents  and  profits  as  he  can  in  the  exercise  of 
ordinary  diligence  derive  therefrom  (Bamett  v.  Nelson, 
54  Iowa,  41;  Matthews  v.  Ry.,  108  TT.  S.  368  (2  Sup. 
Ct.  780,  27  L.  Ed.  756)  ;  Froud  v.  Merritt  Bros.,  99  Iowa, 
410),  and  may  not  charge  for  repairs  not  necessarily  made 
to  save  the  estate  from  loss  or  injury  (Barnard  v.  Paterson, 
137  Mich.  633,  100  N.  W.  893). 

In  this  state  the  mortgagor  retains  the  legal  title  and 
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jight  to  possession  in  the  absence  of  a  stipulation  to  the 
.contrary  (section  2922^  Code),  and  there  was  no  such  stip- 
ulation in  the  mortgage   in  suit.     iNor,   as 

'a.  Saicb.  o— o  / 

saidy  was  there  possession  of  the  property  by 
the  mortgagee  with  the  assent,  express  or  implied,  of  the 
mortgagor.  Even  though  Meek  were  agent  of  his  wife  for 
the  collection  of  the  indebtedness,  this  did  not  conflict  with 
his  duty  to  look  after  the  property  for  the  mortgagor;  nor 
is  it  to  be  inferred  from  such  dual  agency  that  he  was 
in  control  of  the  property  by  virtue  of  the  mortgage  rather 
than  in  pursuance  of  his  agency  for  the  Barnetts.  The 
scope  of  each  agency  might  have  been  distinct  and  inde- 
pendent of  the  other,  and  there  is  nothing  in  the  record 
to  the  contrary  save  that  some  repairs  were  paid  for  by 
the  mortgagee  and  she  received  rent  from  the  tenant  sev- 
eral times,  but  this  was  without  knowledge  of  the  owner, 
and  without  interfering  with  the  control  of  Meek. 

Moreover,  the  evidence  failed  to  show  that,  even 
though  the  mortgagee  was  in  possession,  loss  had  been  suf- 
fered through  her  neglect  or  that  of  her  assignee,  the  plain- 
tiff herein.  That  it  sometimes  was  leased 
at  a  lower  rental  than  others  did  not  prove 
this,  nor  was  it  shown  by  proof  that  a  part  of  the  property 
had  been  vacant  several  times  owing  to  their  fault.  All 
this  might  have  happened  notwithstanding  the  very  best 
management  attainable,  and,  in  the  absence  of  any  evidence 
tending  to  the  contrary,  it  ought  not  to  be  inferred  from 
these  circumstances  alone  that  the  decrease  in  rent  or  the 
vacancies  in  occupancy  were  due  to  neglect  to  exercise  rea- 
sonable vigilance  on  the  part  of  those  in  control.  We  are 
of  the  opinion  that  plaintiff  was  only  required  to  account 
for  rents  received  less  deductions  claimed  and  the  order 
confirming  the  decree  must  be,  and  it  is,  affirmed. 
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F.  J.  Eeioeb,  Plaintiff,  and  Angeline  Beigkb^  Intervener, 
Appellees,  v.   J.  W.   Tubley,  Appellant. 

Trial:     mistake  as  to  forum:    transfer  of  causes:    waiver.    The 

1  fact  that  a  party  is  demanding  equitable  relief  upon  a  claim  which 
is  properly  cognizable  in  an  action  at  law  does  not  go  to  the  juris- 
diction of  the  court,  nor  does  it  afford  ground  for  a  demurrer  to 
the  pleading,  but  the  error  merely  entails  a  transfer  of  the  case 
to  the  proper  docket;  and  failure  to  move  a  transfer  of  the  cause 
is  a  waiver  of  the  objection. 

Specific  performance:    alternative  relief:   equitable  jurisdiction. 

2  The  equitable  nature  of  an  action  for  specific  performance,  in 
which  defendant  asked  that  his  title  be  quieted  against  the  plain- 
tiff's claim,  is  not  affected  by  an  amendment  to  the  petition  asking 
as  alternative  relief  in  case  specific  performance  is  not  decreed 
that  a  return  of  an  advance  payment  be  ordered;  since,  when 
equity  has  once  acquired  jurisdiction  it  will  determine  all  material 
questions  which  are  necessary  to  full  and  complete  justice,  even 
though  it  may  be  required  in  doing  so  to  pass  upon  some  matters 
ordinarily  cognizable  at  law. 

Same:    conditional  relief.    Equity  frequently  attaches  conditions  to 

3  the  relief  granted,  and  if  the  same  are  reasonable  and  equitable 
they  will  be  sustained,  even  though  requiring  some  act  or  con- 
cession not  enforceable  as  a  matter  of  .legal  right  Thus,  where 
the  defendant  in  an  action  for  specific  performance  asked  affirma- 
tively that  his  title  be  quieted  against  plaintiff,  he  could  be  re- 
quired, as  a  condition  incident  to  such  relief,  to  return  an  advance 
pajrment  made  by  the  plaintiff. 

Same:    equitable  relief:  general  prayer.    Under  a  prayer  for  gen- 

4  eral  equitable  relief  the  court  may  grant  any  relief  which  appears 
to  be  equitable  upon  the  facts  pleaded  and  proved  even  though 
such  relief  is  not  specifically  demanded,  and  even  though  such 
relief  be  inconsistent  with  the  specific  relief  prayed  for. 

Same:    equitable  relief.    It  is  no  valid  objection  to  the  exercise  of 

.5    equitable  jurisdiction  that  a  party  seeking  specific  performance 

asks  alternatively  that  if  such  specific  relief  be  denied  he  may 

still  have  a  money  judgment;  especially  where  at  no  stage  of  the 

proceedings  was  there  a  motion  to  have  the  law  issues  transferred 
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to  the  law  docket  and  tried  to  a  jury  separately  from  the  issues 
of  an  equitable  nature. 

Contracts:     rescission.     Rescission  of  a  contract  contemplates  the 

6  restoration  of  .both  parties  to  their  former  status,  and  a  return 
by  each  to  the  other  of  the  consideration  given  and  received. 

Same:     forfeiture.     The  law  does  not  favor  forfeitures  and  will 

7  not  enforce  them  unless  the  right  has  been  clearly  contracted  for, 
and  when  the  party  claiming  the  forfeiture  has  fulfilled  all  the 
conditions  imposed  upon  him  by  the  contract  or  by  statute. 

Same.     Upon  rescission  of  a  contract  by  a  vendor  he  must  return 

8  an  advance  payment,  unless  the  vendee  has  clearly  lost  or  for- 
feited his  right  thereto. 

Appeal:     waiver  of  right.     In  an  action  for  specific  performance 

9  of  a  land  contract  the  vendor  can  not  enforce  that  part  of  the 
decree  quieting  title  in  him  on  condition  that  he  repay  the  vendee 
a  portion  of  the  purchase  price  received,  and  at  the  same  time 
appeal  from  the  order  requiring  such  repayment. 

Appeal  from  Delaware  District  Court. — ^Hon,  C.  E. 

Ransier^  Judge. 

■ 

Friday,  June  9,  1911. 

The  opinion  states  the  case.     Affirmed, 

E.  E.  Hasner,  for  appellant. 

Yoran  &  Yoran  and  E.  M.  Carr,  for  appellees. 

Weaver,  J. — On  September  10,  1907,  the  defendant, 
J.  W.  Turley,  and  the  plaintiff,  F.  J.  Eeiger,  entered  into 
a  written  contract,  by  which  defendant  sold  to  said  plaintiff 
a  farm  of  one  hundred  and  twenty  acres  at  the  agreed  price 
of  $9,700,  to  be  paid  $1,500  on  the  execution  of  the  writ- 
ing, $500  on  March  1,  1908,  and  the  remainder,  or  $7,700, 
on  March  1,  1913;  the  deferred  payments  to  be  evidenced 
by  promissory  notes  bearing  interest  at  five  percent,  paya- 
ble annually.     Possession  was  to  be  given  and  the  abstract 
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of  title  furnished  on  March  1,  1908.  Time  was  declared 
to  be  the  essence  of  the  contract^  and  default  in  perform- 
ance of  any  of  its  stipulations  was  to  render  the  agreement 
void  and  to  work  a  forfeiture  of  payments  made.  The 
installment  of  $1,500  was  duly  paid.  In. February,  1908, 
before  any  default  had  been  made  in  the  performance  of 
the  contract,  plaintiff  became  apprehensive  that  he  might 
not  be  able  to  meet  the  payment  of  $500  which  was  to  fall 
due  on  ^he  first  of  the  following  month,  and  so  reported  to 
the  defendant.  Thereupon,  under  date  of  February  25, 
1908,  a  new  writing  was  executed  in  the  nature  of  a  lease 
of  the  land  from  defendant  to  plaintiff  for  the  period  of 
one  year,  in  consideration  of  which  plaintiff  undertook  to 
pay  all  taxes  and  assessments  accruing  upon  the  property, 
together  with  a  cash  rental  of  $410,  which  it  will  be  ob- 
served is  the  equivalent  of  five  percent  on  the  unpaid  re- 
mainder of  the  selling  price  of  the  land  as  fixed  in  the  first 
contract.    Said  writing  also  contained  provisions  as  follows : 

It  is  expressly  agreed  that  the  party  of  the  second 
part  shall  make  all  repairs  to  the  fences  and  other  improve- 
ments that  may  be  put  upon  said  premises  at  his  own 
expense.  It  is  further  agreed  by  and  between  the  parties 
hereto  that  the  party  of  the  second  part  shall  have  the  priv- 
ilege at  the  end  of  the  one-year  term  provided  for  in  this 
lease  and  agreement  of  purchasing  the  above  described 
premises  for  the  agreed  purchase  price  of  eight  thousand 
two  hundred  dollars,  five  hundred  of  the  same  to  be  paid 
in  cash,  and  a  first  mortgage  executed  by  second  party  for 
seven  thousand  seven  hundred  dollars,  providing  the  rent 
herein  agreed  to  be  paid  shall  then  be  fully  paid  and  the 
party  of  the  first  part  hereby  agrees  to  execute  a  warranty 
deed  at  the  expiration  of  the  said  one-year  term  conveying 
said  premises  to  the  said  party  of  the  second  part,  or 
to  such  person  as  shall  be  named  in  writing  by  the  party 
of  the  second  part,  upon  the  payment  to  first  party  of  the 
said  agreed  purchase  price  of  eight  thousand  two  hundred 
dollars,  together  with  all  rents  provided  for  in  this  lease. 
It  is  further  agreed  that  in  case  the  second  party  fails  to 
pay  the  rent  as  herein  provided  within  ten  days  after  the 
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same  becomes  due,  or  fails  to  pay  all  taxes  assessed  against 
said  premises  before  the  same  becomes  delinquent,  or  fails 
to  comply  with  any  of  the  conditions  of  the  lease  and 
agreement  on  his  part  to  be  kept  and  performed,  then  and 
in  any  of  such  events  this  lease  and  agreement  may  at  the 
option  of  the  first  party  be  terminated  by  giving  thirty 
days'  notice  in  writing  to  quit  possession  of  said  premises, 
and  the  first  party  shall  upon  the  termination  of  such  thirty 
days'  notice  be  entitled  to  take  immediate  possession  of  said 
premises  without  process  of  law,  using  such  force  as  may 
be  necessary  to  put  said  parties  in  full  possession  and  en- 
joyment of  said  premises,  or  at  the  option  of  said  party 
of  the  first  part  it  is  expressly  agreed  that  he  may  bring 
action  of  forcible  entry  and  detainer  for  the  possession 
of  said  premises,  it  being  expressly  understood  and  agreed 
that  any  failure  in  the  respects  mentioned  on  the  part  of 
the  second  party  shall  cause  all  his  rights  of  every  kind 
and  nature  in  and  to  said  premises  to  at  once  terminate. 
It  is  expressly  agreed  and  understood  that  all  prior  agree- 
ments and  understanding  by  and  between  the  second  party 
iiereto  and  the  first  party  hereto  or  their  grantor  shall  be 
and  are  hereby  expressly  rescinded  and  canceled. 

On  March  1,  1909,  the  parties  entered  into  another 
or  third  written  agreement,  in  the  form  of  a  contract  of 
lease  of  the  same  premises  for  the  further  period  of  one 
vear,  on  substantially  the  same  terms  as  were  contained  in 
the  contract  for  the  preceding  year,  except  the  omission 
of  all  reference  to  a  contract  or  option  for  the  purchase  of 
the  land.  The  stipulated  rent  and  taxes  were  paid  in  full 
each  year.  On  March  12,  1910,  plaintiff  instituted  this 
action,  setting  up  the  original  contract  of  purchase,  and 
alleging  that  in  February,  1908,  and  before  any  default 
in  the  performance  of  the  contract  on  his  part,  he  entered 
into  an  oral  agreement  with  plaintiff  for  one  year's  ex- 
tension of  the  time  for  payment  of  the  installment  of 
$500;  that  defendant,  under  false' and  fraudulent  pretense 
that  to  give  effect  to  such  agreement  for  extension  of  time 
it  was  necessary  to  execute  another  writing,  prepared  and 
requested  the  plaintiff  to  sign  the  second  instrument  above 
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mentioned;  and  that  plaintiff,  being  ignorant  and  inex- 
periencedy  and  not  understanding  the  legal  effect  of  such 
writing,  and  believing  it  was  the  proper  method  or  form 
for  preserving  his  right  under  the  extended  contract  of 
purchase,  complied  with  defendant's  request  and  signed  it. 
He  further  alleges  that  at  or  before  the  end  of  said  ex- 
tended time  for  payment,  the  parties  orally  agreed  upon  a 
further  extension  of  payment  for  the  period  of  one  year, 
and)  being  induced  thereto  on  the  like  false  and  fraudulent 
representations  made  by  defendant  as  on  the  former  occa- 
sion, he  signed  the  last  written  agreement,  not  knowing 
that  it  omitted  all  reference  to  said  contract  of  purchase 
and  not  understanding  that  it  operated  in  any  manner  to 
destroy  his  right  to  complete  said  purchase  at  the  price 
originally  stipulated.  He  further  alleges  that  before  the 
expiration  of  the  time  mentioned  in  the  last  written  con- 
tract he  tendered  to  defendant  full  payment  of  said  in- 
stallment of  $500  and  declared  to  defendant  his  ability 
and  readiness  to  perform  all  the  agreements  and  stipula- 
tions of  said  contract  of  purchase  on  his  part;  but  de- 
fendant refused  to  accept  the  same  and  refused  to  make 
a  deed  of  conveyance  to  plaintiff,  stating  and  offering  no 
reason  or  ground  for  such  refusal  except  a  demand  that 
plaintiff  make  a  payment  of  $1,500,  instead  of  the  sum 
of  $500,  as  provided  in  the  agreement.  Upon  this  showing 
plaintiff  prays  a  reformation  of  the  two  written  agree- 
ments last  made,  demands  a  specific  performance  of  the 
conliract  to  convey,  and  a  recovery  of  damages  in  the  sum 
of  $5,000,  and  such'  other  and  further  relief  as  may  appear 
to  the  court  as  just  and  equitable.  To  this  petition  the 
defendant  answers  admitting  the  making  and  execution  of 
the  several  writings  mentioned,  and  denying  all  allegations 
of  fraud  and  wrong  on  his  part.  He  further  denies  that 
said  two  writings  last  mentioned  in  any  manner  fail  to 
express  the  true  agreement  between  him  and  plaintiff.  He 
admits  that  in  December,  1909,  plaintiff  offered  to  make 
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or  complete  the  purchase  of  the  land  foi^  the  sum  men- 
tioned in  the  original  agreement,  and  that  he  refused  to 
convey  except  for  an  increased  price  and  upon  new  condi- 
tions; the  former  contract  having,  according  to  his  con- 
tention, been  wholly  abandoned.  He  further  alleges  that 
plaintiff's  action  is  not  brought  in  good  faith,  and  that 
he  is  wholly  insolvent  and  is  holding  possession  of  said 
land  without  right  after  the  expiration  of  his  lease.  In 
conclusion  he  prays  that  plaintiff's  petition  be  dismissed, 
that  his  own  title  be  quieted  against  the  claims  set  forth  in 
the  petition,  and  that  he  have  a  mandatory  writ  for  delivery 
to  him  of  the  possession  of  the  premises  in  controversy. 

After  issue  was  thus  joined,  the  wife  of  the  plaintiff 
came  into  the  case  by  petition  of  intervention,  setting  up 
homestead  rights  in  the  premises;  but,  as  the  disposition 
of  this  appeal  in  no  manner  depends  upon  the  claim  thus 
asserted,  we  shall  give  this  feature  of  this  case  no  further 
attention.  After  the  close  of  the  testimony,  plaintiff  was 
permitted,  over  defendant's  objection,  to  amend  his  peti- 
tion asking,  in  case  he  be  denied  a  reformation  of  the  writ- 
ten contracts,  and  the  court  in  its  discretion  refuses  to 
decree  specific  performance  of  the  contract  of  purchase, 
that  he  then  have  judgment  against  the  defendant  for  the 
return  to  him  of  the  advance  payment  of  $1,500  with  in- 
terest. After  hearing  the  evidence  offered  and  the  argu- 
ment of  counsel,  the  trial  court  entered  its  decree  finding 
that  plaintiff  had  not  made  a  case  for  reformation  of  the 
written  agreements,  but  held  that  the  contract  of  purchase 
having  been  rescinded  by  the  parties,  defendant  was  not 
entitled  to  retain  the  advance  payment  of  $1,500,  and 
gave  the  plaintiff  the  option  to  take  a  money  judgment  for 
said  sum  with  interest  from  the  date  of  such  rescission. 
.  Plaintiff  having  signified  his  election  to  take  such  judg^ 
ment,  the  court  further  decreed  that  his  prayer  for  specific 
performance  be  denied,  and  that  he  have  no  further  right, 
title,  or  interest  in  the  premises,  and  that  defendant  be 
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awarded  a  writ,  as  prayed,  for  the  possession  of  the*  land. 
From  this  decree  the  defendant  appeals. 

L  It  is  first  argued  that  the  action  having  been 
brought  in  equity,  and  equitable  relief  being  denied,  the 
court    was    without    authority    or    jurisdiction    to    render 

judgment  for  the  return  of  the  advance  pay- 
take  88  to         ment.     This  position  we  think  is  not  tenable. 

forum:  trans-  *  •  i         i 

fer  of  causes:     The  objcction  that  a  party  is  seekmg  a  legal 

remedy  under  the  fprm  of  an  action  in 
equity  or  is  demanding  equitable  relief  upon  a  claim  which 
is  properly  cognizable  in  an  action  at  law  does  not  go  to 
the  jurisdiction  of  the  court,  nor  does  it  afford  good  ground 
for  demurrer  to  the  pleading.  Since  in  our  practice  the 
same  court  exercises  both  legal  and  equitable  functions, 
a  party  stating  facts  constituting  a  good  cause  of  action, 
but  making  a  mistake  as  to  the  kind  of  relief  sought,  is  not 
required  to  go  through  the  useless  form  of  a  dismissal  in 
order  to  get  upon  the  right  side  of  the  calendar.  In  such 
cases  the  statute  expressly  provides  that  the  error  shall  not 
work  an  abatement  or  dismissal  of  the  action,  but  merely 
a  transfer  to  the  proper  docket.  Code  Supp.  1907,  section 
3432;  Spelman  v.  Oill,  75  Iowa,  717;  Ind.  Dist  v,  Ind. 
Diet.,  41  Iowa,  321. 

If  a  party  desires  to  take  advantage  of  any  error  in 
the  form  of  action  adopted,  he  must  do  so  by  motion  to 
transfer,  and  failure  to  do  so  is  a  waiver  of  the  objection. 
Lewis  V,  Soule,  52  Iowa,  11. 

However,  it  is  not  necessary  to  appeal  to  this  statute 
and  well  settled  rule  of  practice  to  sustain  the  trial  court 
in  recognizing  plaintiff's  right  to  a  money  judgment.     The 

plaintiff's  primary  or  principal  claim  was 
roRMANCE:  ai-    for  specific  performance,  an  admittedly  prop- 

temative  re-  ^  ••*..  mt         t 

lief :  equitable    er  subicct  of  cquitable  lurisdiction.     The  de- 

junsdiction.  j  i  j 

fendant   resisted   this   claim,   but,   admitting 

there  had  been  a  contract  for  such  conveyance,  alleged  that 

it  had  been  abandoned  by  the  parties,  and  by  way  of  af- 
VoL.  151  Ia.— 32. 
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firmative  relief  asked  that  his  title  be  quieted  against 
the  alleged  rights  of  the  plaintiff  and  for  writ  of  posses- 
sion. Here,  it  is  clear,  was  the  tender  of  an  equitable 
issue.  The  amendment  of  the  petition  asking,  as  alterna- 
tive relief,  the  return  of  the  advance  payment,  in  case 
equitable  relief  be  denied,  did  not  change  the  nature  of  the 
action.  Such  demand  for  a  money  recovery  is  a  very 
frequent  incident  in  equitable  proceedings,  and  does  not  of 
itself  indicate  that  the  action  is  pending  in  the  wrong 
forum,  or  that  the  plaintiff  in  asking  it  has  abandoned  his 
claim  for  purely  equitable  relief.  All  these  matters  of 
controversy  grew  out  of  the  same  transaction.  Every  fact 
necessary  to  determine  the  rights  of  the  parties  has  been 
developed  on  the  trial.  It  is  to  the  interest  of  all  concerned 
that  multiplication  of  lawsuits  be  avoided,  and,  so  far  as 
is  rightfully  possible,  all  controversies  growing  out  of 
any  one  transaction  be  settled  and  disposed  of  in  one  suit. 

Hence  has  arisen  the  very  general  rule  that  when 
equity  has  once  obtained  jurisdiction  of  a  controversy,  it 
will  determine  all  questions  material  or  necessary  to  the 
accomplishment  of  full  and  complete  justice  between,  the 
parties,  even  though  in  doing  so  it  may  be  required  to 
pass  upon  some  matters  ordinarily  cognizable  at  law. 
Johnson  v.  Carter,  143  Iowa,  100 ;  Clinton  v.  Slivgart,  126 
Iowa,  188. 

Again,  the  defendant  asked  and  was  granted  affirma- 
tive relief  in  the  quieting  of  his  title  against  the  claims  of 
plaintiff  and  in  providing  for  the  enforcement  of  his  right 
3.  Samb:  condi-  ^^  posscssiou.  Courts  of  equity  very  fre- 
tionai  relief.  q^gntly  attach  conditions  to  the  relief  which 
they  grant  to  a  party  asking  it,  and,  if  those  conditions 
be  reasonable  and  equitable,  they  are  always  sustained.  It 
is  in  such  cases  that  the  courts  often  make  practical  ap- 
plication of  the  maxim  that  he  who  would  have  equity 
must  be  willing  to  do  equity.  And  it  is  not  necessarily  an 
objection  to  such  condition  that  it  requires  of  the  party 
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some  act  or  concession  which  could  not  be  enforced  as  a 
matter  of  legal  right.  Morrison  v.  Hershire,  32  Iowa,  271 ; 
Bispham's  Equity,  section  43;  De  Walsh  v.  Braman,  160 
111.  415  (43  N.  E.  597) ;  1  Pomeroy's  Equity  (3d  Ed.), 
section  388. 

Under  the  rules  above  adverted  to,  we  have  no  doubt 
of  the  authority  of  the  trial  court  to  require  the  restoration 
of  the  advance  payment  made  to  the  defendant, .  and  this 
too  without  reference  to  the  regularity  of  the  amendment 
to  the  petition  at  the  close  of  the  trial. 

Under  the  general  prayer  of  the  original  petition,  it 
was  competent  for  the  court  to  grant  any  relief  which  ap- 
peared to  be  equitable  upon  the  facts  pleaded  and  proved, 

even  though  such  relief  had  not  been  spe- 
Ue  reiS?*        cificallv   demanded.      Hoshins   v.    Rowe,    61 

general  prayer.  ** 

Iowa,  180;  Graves  v.  Graves,  3  Mete.  (Ky.) 
167;  Crumbaugh  v.  Smock,  1  Blackf.  (Ind.)  305;  Kelly 
V.  McOuire,  15  Ark.  555;  May  v.  Lewis,  22  Ala.  646; 
Hamill  v.  Thompson,  3  Colo.  518;  Railroad  Co.  v.  Spratt, 
12  Fla  26  (91  Am.  Dec.  747) ;  Repplier  v.  Buck,  5  B. 
Mon.  (Ky.)  96;  Pond  v.  Works,  50  Iowa,  605;  Hopkins 
V.  Snedaker,  71  111.  449. 

It  was  doubtless  within  the  discretion  of  the  court  to 
have  refused  leave  to  amend  the  petition,  or  to  have  re- 
fused to  pass  upon  plaintiff's  right  to  a  return  of  the  ad- 
vance payment,  and  leave  that  claim  to  be  fought  out  in 
another  action.  Under  the  prayer  for  general  relief,  it 
was  equally  within  its  discretion  to  retain  jurisdiction  of 
the  proceedings  for  the  complete  adjudication  of  every 
right  which  was  fairly  involved  in  or  dependent  upon  the 
issues  tendered  by  the  pleadings,  even  though  such  relief 
be  inconsistent  with  the  specific  relief  prayed  for.  Bailey 
V.  Burton,  8  Wend.  (N.  Y.)  339;  Raper  v.  Sanders,  21 
Qrat.  (Va.)  60;  Franklin  v.  Oreene,  2  Allen  (Mass.) 
519;  Pearsall  v.  Kingsland,  3  Edw.  Ch.    (N.  Y.)    195; 
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Wright  v.  McCormi'ck,  22  Iowa,  545;  Hoselton  v.  Dick- 
inson, 51  Iowa,  244. 

In  the  last  cited  case  the  court  said:  ^'Having  once 
obtained  jurisdiction  upon  issue  properly  presented,  the 
jurisdiction  would  be  retained  and  the  rights  of  the  par- 
ties determined  even  though  the  relief  ultimately  granted 
should  be  a  mere  money  judgment." 

Nor  is  it  a  valid  objection  to  the  exercise  of  equitable 


5.  Same:  equitti-     jurisdiction    that    the    party    seeking    relief 
bic  relief.  prays    alternatively    that    if    such    relief   be 

denied  he  may  yet  have  a  money  recovery.  Humphrey  v, 
Bingler,  94  Iowa,  185. 

At  no  stage  of  the  proceedings  was  there  any  motion 
to  transfer  the  issues,  or  any  of  them,  to  the  law  docket, 
or  to  have  them,  or  any  of  them,  set  down  for  trial  to  a 
jury  or  as  an  issue  of  law  separable  from  the  issues  of  an 
equitable  nature.  The  court  did  not  therefore  exceed  its 
authority  in  assuming  jurisdiction  to  make  complete  and 
final  adjudication  of  the  rights  of  the  parties,  both  legal 
and  equitable,  so  far  as  they  were  involved  in  the  contracts 
in  suit. 

II.  Assuming,  therefore,  the  authority  of  the  court 
to  consider  the  entire  transaction  between  these  parties, 
we  turn  more  directly  to  the  merits  of  plaintiff's   claim 

6.  CoHTHACTs:         ^^r  recovery  of  the  money  advanced  by  him. 
rescission.  There  are  two  aspects  in  which  this  matter 

may  be  considered ;  one  involving  a  rigid  adherence  to  the 
letter  of  the  three  written  instruments  and  settlements  of 
the  rights  of  the  parties  by  a  literal  application  of  the 
terms  there  employed,  and  the  other  by  reading  them  in 
the  light  of  the  proved  or  admitted  extrinsic  facts  and 
circumstances  accompanying  and  giving  character  and 
meaning  to  the  writings.  Defendant  resists  any  reforma- 
tion of  the  writings,  claiming  that  they  are  in  strict  accord- 
ance with  the  understanding  of  the  parties.  He  is  there- 
fore not  in  position  to  complain  if  the  trial  court  took  him 
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at  his  word,  and  construed  the  agreement  of  February  25, 
1908,  to  mean  what  it  says  when  it  says  that  the  contract 
of  purchase  "is  hereby  rescinded  and  canceled." 

Now  rescission  has  a  well-defined  meaning  in  law,  and 
includes  the  idea  of  restoration  of  both  parties  to  their 
statiLS  quo  and  the  return  by  each  to  the  other  of  the  con- 
sideration given  and  received.  It  follows  of  necessity  that 
if  the  contract  of  February  25,  1908,  is  to  be  given  the 
strict  construction  claimed  for  it  by  defendant,  he  became 
at  once  indebted  to  plaintiff  for  a  return  of  the  $1,500 
which  he  had  received  upon  the  purchase  so  rescinded.  The 
contract  of  March  1,  1909,  construed  with  the  same  strict 
adherence  to  its  literal  terms,  affords  us  no  help  whatever 
in  this  respect.  It  makes  no  reference  of  any  kind  to  the 
contract  of  purchase  or  to  the  terms  of  the  "lease,"  so 
called,  of  February  25,  1908,  nor  in  any  manner  refers 
to  prior  relations  or  dealings  between  the  parties. 

The  law  abhors  forfeitures,  and  will  give  them  effect 

with  reluctance,  and  only  when  the  right  thereto  has  been 

clearly  contracted  for,   and  where   the   party   claiming   it 

7.  Same:  for-         ^^^  Complied  with  all  conditions  imposed  up- 

fciturc.  ^^  jj-jj^  |jy  |.jjg   contract  or  by  the  statute. 

Contrary  to  the  suggestion  of  counsel  in  argument,  it  does 
not  appear  even  from  defendant's  own  showing  that  plain- 
tiff was  ever  in  default  upon  his  contract  of  purchase,  or 
that  he  ever  forfeited  any  right  acquired  by  the  contract 
of  purchase.  He  made  the  advance  payment  of  $1,500 
as  agreed.  Before  the  next  payment  of  $500  became  due, 
and  while  he  was  yet  in  no  manner  in  default,  it  is  de- 
fendant's contention  that  the  contract  was  rescinded  and 
canceled  by  mutual  agreement.  If  so,  there  remained  in 
defendant  not  the  slightest  equity  in  the  $1,500  in  his 
hands.  The  new  agreement,  he  says,  was  one  of  lease 
with  an  option  to  plaintiff  to  purchase  the  land  during 
the  year.  The  only  consideration  mentioned  or  suggested 
in  that  writing  for  the  alleged  option  was .  the  plaintiff's 
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undertaking  to  pay  the  rental  of  $410  and  the  accruing 
taxes.  That  the  $1,500  in  defendant's  hands  cut  any  figure 
in  this  later  deal,  or  constituted  any  part  of  the  consid- 
eration for  such  option,  can  not  be  shown  from  the  writing. 
If  therefore,  we  rest  the  case,  as  appellant  is  disposed 
to  do,  solely  upon  the  documentary  evidence,  the  conclu- 
sion of  the  trial  court  that  by  the  rescission  of  the  contract 

appellant  became  bound  to  plaintiff  to  return 
.  the  advance  payment  was  correct,  and  we  are 
not  disposed  to  interfere  with  it.  Were  we  to  adopt  the 
plan  of  interpreting  these  contracts  by  aid  of  the  proved 
or  conceded  extrinsic  facts,  the  plaintiff's  equity  is  only 
emphasized.  We  shall  not  prolong  this  opinion  for  further 
discussion,  except  to  say  that  Findley  v.  Koch,  126  Iowa, 
131,  and  cases  of  its  class,  upon  which  appellant  relies  are 
not  in  point  The  holding  in  the  Findley  case  is  that  a 
purchaser  of  land,  who  by  his  own  default  loses  his  rights 
under  the  contract,  can  not,  in  an  action  for  specific  per- 
formance, have  a  recovery  for  the  return  of  the  earnest 
money  paid  by  him.  The  plaintiff  herein  was  not  in  de- 
fault. The  rescission,  if  one  was  had,  was  by  mutual 
agreement  and  consent,  while  the  parties  still  stood  in 
equal  right,  and  before  plaintiff  had  lost  or  forfeited  any 
of  his  contract  rights.  Defendant  was  both  legally  and 
equitably  bound  to  restore  to  plaintiff  the  money  received, 
and,  as  we  have  already  noted,  the  court  did  not  err  in 
making  such  payment  a  condition  of  the  decree  quieting 
defendant's  title  against  plaintiff's  claims  under  the  con- 
tract of  purchase. 

III.     It  appears  that  after  the  rendition  of  the   de- 
cree in  the  district  court  the  defendant  ordered  out  execu- 
tion or  writ  as  provided  in  said  decree  for  the  removal  of 
9.  a»eal:  waiver    plaintiff  from  the  land  in  controversy    and 
of  Tight.  installing  defendant  in  the  possession  there- 

of, and  that  said  writ  has  been  duly  served  and  executed, 
placing  defendant  in  possession  of  said  premises  and  pre- 
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Bumably  he  has  ever  since  retained  the  same.  Upon  a 
showing  of  these  facts,  appellee  has  filed  a  motion  in  this 
court  for  a  dismissal  of  the  appeaL  As  we  are  disposed 
to  affirm  the  decree  below  upon  the  merits  of  the  contro- 
versy, we  do  not  undertake  any  review  of  the  authorities 
cited  to  us  upon  this  feature  of  the  case  and  enter  no  formal 
ruling  upon  the  motion.  We  are  impressed,  however,  with 
the  view  that  the  decree  quieting*  title  in  the  defendant  and 
awarding  him  a  writ  of  possession  is  so  blended  or  con- 
nected with  the  condition  or  provision  which  requires  him 
to  repay  the  money  received  by  him  on  the  proposed  sale 
of  the  land,  that  he  can  not  be  permitted  to  enforce  that 
part  of  the  adjudication  which  is  favorable  to  him,  and 
at  the  same  time  prosecute  an  appeal  from  the  remainder 
of  the  decree.  Anglo-American  v.  Bank,  84  Iowa,  272; 
Beichelt  v.  Seal,  76  Iowa,  276;  Buena  Vista  v.  Railroad 
Co,j  55  Iowa,  157. 

For  the  reasons  stated  in  the  foregoing  opinion,  the 
decree  of  the  district  court  is  affirmed. 


Ida  E.  Heisleb  v.  Conbad  Heisleb  and  !N'ett£b  Heisleb, 

Appellants. 

Husband  and  wife:    alienation  of  affection:  act  of  parents.    Par- 

1  ents  may  rightfully  advise  their  married  children  concerning  their 
domestic  affairs  though  it  may  lead  to  a  separation,  without  be- 
coming liable  for  alienation  of  affection,  if  the  advice  is  given 
honestly  and  with  a  view  to  the  welfare  of  both  parties. 

Same:    burden  of  proof.    The  burden  of  proof  is  upon  the  one  suing 

2  for  alienation  of  the  other's  affections  by  his  or  her  parents,  npt 
only  to  show  actual  alienation  but  that  the  interference  was  in- 
tentional and  malicious. 

Same:    joint  and  several  liability:    evidence.     Where  the  action 

3  is  against  both  parents  for  intentional  alienation  of  affection  there 
must  have  been  cooperation  on  their  part  to  accomplish  the  design 
to  justify  a  verdict  against  both ;  but  if  a  cause  of  action  is  made 
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out  against  only  one  a  verdict  and  judgment  should  be  entered 
accordingly. 

Same:     evidence.     In  this  action  the  parents  were  sued  jointly  for 

4  the  alienation  of  the  husband's  affections,  but  the  evidence  fails 
to  disclose  any  liability  on  the  part  of  the  father,  although  suffi- 
cient to  support  a  verdict  against  the  mother. 

Same:    instructions:  assumption  of  facts  not  in  evidence.    An  in- 

5  struction  assuming  that  there  was  evidence  that  the  parents  acted 
with  a  common  design  in  alienating  the  affections  of  their  son  for 
his  wife,  as  given  in  this  case,  where  there  was  in  fact  no  such 
evidence,  was  erroneous  and  prejudicial. 

Appeal  from  Butler  District  Court, — Hon.  C.  H.  Kei.lby, 

Judge. 

Satubday^  June  10,  1911. 

The  defendants  are  parents  of  plaintiff's  former  hus- 
band, and  in  this  action  judgment  for  damages  alleged  to 
have  been  caused  by  the  alienation  of  his  affections  was  en- 
tered against  them.     They  appeal.     Reversed. 

Dawley  £  Wheeler,  Williamson  &  Willoughhy,  and 
W.  T.  Evans,  for  appellants. 

Edwards  £  Gregory  and  Courtright  &  Arbuckle,  for 
appellee. 

Ladd,  J. — In  December,  1905,  plaintiff  married  Willie 
Heisler.  She  left  him  October  2,  1907,  and  shortly  after- 
wards the  bonds  of  matrimony  were  severed  by  a  decree  of 
divorce.  She  claims  that  he  once  loved  her,  and  his  affec- 
tions were  alienated  by  the  machinations  of  the  defendants. 
They  admit  that  the  attachment  existed,  and  assert  that 
it  had  never  ceased,  and  denied  that  they  interfered  in  his 
affairs  save  as  parents  might.  She  supposed  up  to  the  final 
separation  that  his  regard  for  her  was  unabated,  and  at 
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the  trial  lie  testified  that  he  loved  her  still.  His  acts,  how- 
ever,  in  falsely  accusing  her  of  accepting  attentions  from 
and  of  undue  familiarity  with  other  men,  utterly  without 
cause,  in  striking  her  on  several  occasions,  and  in  cruelly 
beating  her  on  the  day  of  their  separation,  put  in  issue 
whether  his  affections  had  in  fact  been  alienated. 

Appellants  say  that  even  if  the  jury  might  have  found 
that  his  affections  had  been  alienated,  the  finding  that  this 
had  been  caused  by  wrongdoing  on  their  part  is  not  sus- 
tained by  the  evidence.     In  passing  on  this 

X.  Husband  and  ,  .  .       -  .  •     i      i     ^    .t 

wife:  aiicna-      qucstion,  it  must  DC  bome  in  mind  that  the 

tion  of  af-  ^  ^  -    -rrr 

J|ction^nghts    defendants   are   the  parents   of   Willie,    and, 

owing  to  this  relation,  had  the  right  to  coun- 
sel him  in  all  the  matters  relating  to  his  welfare,  provided 
that  in  so  doing  they  acted  in  good  faith.  The  reciprocal 
obligations  and  the  affection  of  parent  and  child  continue 
through  life,  after  as  well  as  before  marriage,  and  caution 
must  be  exercised  lest  the  assertion*  of  a  supposed  right  of 
action  be  made  to  rest  upon  a  proper  parental  regard  for 
the  welfare  and  happiness  of  the  child.  There  is  a  broad 
distinction  between  a  case  of  this  kind  against  the  parent 
and  one  against  a  stranger.  Parents  are  under  obligations 
by  the  laws  of  nature  to  protect  their  children  from  in- 
jury and  relieve  them  when  in  distress.  Their  natural 
affections  prompt  them  to  interest  themselves  in  the  wel- 
fare of  the  child.  Conduct  of  a  stranger  which  justly 
would  be  characterized  as  that  of  a  malicious  intermeddler 
might  express  but  the  natural  impulse  of  parents.  The 
law  recognizes  the  right  of  father  or  mother  to  advise  their 
son  concerning  his  domestic  affairs,  even  though  this  lead 
to  separation  or  that  separation  be  effected,  without  in- 
curring liability  for  alienation,  if  the  advice  be  given  hon- 
estly with  a  view  to  the  welfare  of  both  parties.  Beisel  v. 
Oerlach,  221  Pa.  232  (60  Atl.  721,  18  L.  K.  A.  (K  S.) 
516);  Leavell  v.  Leavell,  122  Mo.  App.  654  (99  S.  W. 
460) ;  Tucker  v.  Tucker,  74  Miss.  93  (19  South.  955,  32 
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L.  R  A.  623) ;  TaOcer  v.  Stanley,  153  Mass.  148  (26  N. 
E.  417,  10  L.  R.  A.  468)  ;  Oakman  v.  Belden,  94  Me.  280 
(47  Atl.  553,  80  Am.  St.  Eep.  396) ;  Barton  v.  BaHon, 
119  Mo.  App.  507  (94  S.  W.  574) ;  Hutcheson  v.  Peck, 
5  Johns.  (N.  Y.)   196. 

The  motives  of  the  parent  are  presumed  to  have  been 
good  until  the  contrary  is  made  to  appear,  and  the  burden 
of  proof  is  on  the  complainant  to  show,  not  only  actual 
a.  Same:  burden     alicnatiou    of   the   affectious,    and    that   this 
proo .  ^^g  caused  by  the  interference  of  the  parents, 

but  in  so  doing  that  they  acted  intentionally  and  malicious- 
ly. Beed  v.  Beed,  6  Ind.  App.  317  (33  K  E.  638,  51 
Am.  St.  Rep.  310);  Multer  v.  Knihhs,  193  Mass.  556 
(79  K  E.  762,  9  L.  R.  A.  (N.  S.)  322);  LeaveU  v. 
Leavell,  supra. 

II.     The  action  is  for  an  intentional,  not  merely  a 

negligible,  tort,  and,  in  order  to  justify  a  verdict  against 

both  defendants,  there  must  have  been  cooperation  between 

3.  Same:  joint        them  with  the  design  to  alienate  Willie's  af- 

fSbiiityf'eii-      fection.      Where    the    concurrent    negligence 

dcncc.  ^£  |.^^   ^^  more   persons   contribute   to   the 

harm,  the  tort  feasors  may  be  jointly  sued,  but,  where  the 
torts  are  intentional  and  independent  of  each  other,  though 
their  combined  influence  may  result  in  injury,  it  seems 
that  the  liability  is  not  joint.  Barton  v.  Barton,  supra. 
Even  though  both  were  sued,  if  a  cause  of  action  was  made 
out  against  one  only,  the  jury  might  have  so  found,  and 
judgment  have  been  entered  accordingly.  Young  v,  Oorm- 
ley,  119  Iowa,  546.  When  the  record  is  examined  in  the 
light  of  these  principles,  it  will  be  found  that  no  cause  of 
action  was  made  out  against  Conrad  Heisler.  Immediately 
after  their  marriage,  Willie  took  plaintiff  to  the  residence 
of  defendants  on  their  farm  in  Pleasant  Valley.  He  was 
twenty-two  years  of  age,  and  always  had  lived  there.  She 
was  a  year  younger,  had  been  reared  in  town,  and  for 
some  time  previous  had  been  in  charge  of  the  local  tele- 
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phone  office.  This  arrangement  continued  until  June, 
when  the  parents  moved  to  Parkershurg,  leaving  Willie, 
who  had  rented  the  farm,  with  plaintiff  in  undisputed  pos- 
session. But,  as  was  natural,  the  father  and  mother  fre- 
quently visited  the  old  home,  the  former  assisting  Willie  at 
his  work,  and  the  latter  helping  about  the  house.  ITeither 
of  thfsm  extended  to  the  young  wife  the  sympathy  and  en- 
couragement which  might  well  have  been  given.  On  the 
contrary,  both  were  somewhat  inclined  to  criticise,  though 
neither  is  shown  ever  to  have  advised  or  even  to  have  sug- 
gested a  separation.  !N'or  does  it  appear  from  this  record 
that  they  cooperated  with  any  such  design.  True,  Conrad 
Heisler  was  often  present  and  remained  silent  when  his 
wife,  according  to  plaintiff's  story,  gave  vent  to  her  sus- 
picions concerning  plaintiff.  But  as  what  was  said  re- 
quired no  response  from  him,  either  by  way  of  denial  or 
admission,  an  inference  of  acquiescence  therein  by  him 
is  not  to  be  drawn.  Unless  the  remarks  were  concerning 
a  matter  and  so  directed  as  naturally  to  call  for  an  expres- 
sion from  him,  no  account  should  be  taken  of  his  omis- 
sion to  speak.  See  Young  v.  Youngy  8  Wash.  81  (35  Pac. 
592).  Possibly  at  the  common  law,  Heisler  might  have 
been  chargeable  with  what  his  wife  did  or  said  in  his 
presence.  See  McElfresh  v.  Kirkendall,  36  Iowa,  224, 
and  Bethel  v.  Otis,  92  Iowa,  502,  where  it  was  conceded 
that  the  husband  was  responsible  for  the  wrong  of  his  wife 
done  in  his  presence.  But  the  matter  is  now  controlled 
by  statute  which  declares  that:  "For  civil  injuries  com- 
mitted by  a  married  woman,  damages  may  be  recovered 
from  her  alone,  and  her  husband  shall  not  be  liable  there- 
for, except  in  cases  where  he  would  be  jointly  liable  with 
her  if  the  marriage  relation  did  not  exist."  And  the  rule 
stated  above  is  applicable. 

m.  Nor  have  we  discovered  evidence  of  anything 
said  or  done  by  him  which  can  fairly  be  held  to  have  had 
a  tendency  to  alienate  the  affections  of  Willie  from  plain- 
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tiff.     Of  course,  he  thought  the  location  of  the  washstand 
4.  Same:  evi-         ^^^    ^^    Convenient    as    formerly,    and    did 
^^^  not   like   plaintiff's   sauerkraut.     He   feared 

her  many  chickens  might  destroy  the  grain  at  the  stacks, 
and  doubted  the  wisdom  of  replacing  the  stock  he  had  left 
on  the  farm  with  pedigreed  animals.  He  told  how  he 
would  do  if  back  on  the  farm  with  the  boys  again,  and  in- 
dicated a  preference  for  his  methods  over  those  of  Willie. 
Surely  none  of  these  can  be  said  to  have  been  designed  to 
harden  Willie's  heart.  Nor  do  we  think  he  should  be  con- 
demned for  expressing  lack  of  wonder  that  eating  plaintiff's 
sauerkraut  caused  a  pain  in  Willie's  stomach,  or  for  saying, 
"Ahem,  that  beautiful  music  cabinet,"  when  Willie  asked 
plaintiff  to  get  a  piece  of  music  therefrom,  even  though  the 
mother-in-law  had  offended  by  uttering  unfounded  suspi- 
cions. For  all  that  appears,  the  kraut  may  have  been  in- 
digestible, and  we  have  never  heard  that  discussions  of  the 
quality  of  kraut  necessarily  have  a  bearing  on  the  state  of 
the  affections.  The  remark  concerning  the  cabinet  was  not 
necessarily  an  innuendo,  and  may  as  well  be  construed  to 
have  been  sincere  as  otherwise.  At  one  time  he  observed 
that  he  did  not  understand  how  plaintiff  knew  anything 
about  stock.  At  another,  when  she  declared,  in  response  to 
an  inquiry  of  her  husband  as  to  how  she  liked  a  fence  just 
built,  that  it  was  a  fine  job,  he  remarked  that  they  knew 
that  before  she  had  come  out  and  told  them,  and  at  still  an- 
other, when  Willie  told  him  to  hand  a  cream  check  to  plain- 
tiff, he  did  so  saying:  "O,  that  wisehead,  she  better  have 
it." 

The  mention  of  these  items  of  evidence  is  enough  to 
indicate  their  lack  of  probative  force  as  bearing  on  the 
main  issue.  On  one  occasion,  when  plaintiff  was  urging 
Willie  to  go  with  her  to  call  on  a  sick  neighbor,  his  father 
roughly  remarked  that  "she  had  lots  of  time  to  waste  in 
running  around  to  find  out  how  all  the  neighbors  are 
getting  along.     He  told  Elt  (the  sick  man)  go  to  -" 
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Plaintiff's  sister  testified  that  in  the  afternoon,  during  a 
rainstorm,  Willie  said  plaintiff  should  get  the  canvas  from 
the  reaper  and  mend  it.  The  witness  suggested  she  ought 
not  to  do  so  in  the  storm,  and  Willie  insisted,  when  his 
father  remarked  that  she  might  as  well  go  and  get  it 
as  that  was  all  that  she  was  good  for;  that  she  might 
as  well  do  something;  that  she  did  not  amount  to  any- 
thing anyway.  Possibly  this  happened,  though  the  plain- 
tiff did  not  mention  it.  If  it  did,  there  is  reason  to 
think  that  it  was  said  in  ridicule  of  the  son,  who  had 
proposed  that  his  wife  go  out  in  the  storm.  But  he 
may  have  underestimated  plaintiff's  worth  without  evil 
design.  Indeed  there  is  evidence  in  the  record  tending 
to  show  that  he  thought  it  would  have  been  better  if 
Willie  had  married  a  "big  Dutch  girl,"  who  could  have 
worked  in  the  field  and  husked  corn,  but  a  suggestion  of 
this  kind  called  from  Willie  an  enumeration  of  his  wife's 
accomplishments  smd  achievements,  and  the  discussion 
ended.  These  are  all  of  the  alleged  shortcomings  of  the 
father  attempted  to  be  proved  in  support  of  the  petition, 
save  his  omission  to  interfere  to  protect  plaintiff  at  her 
instance  when  Willie  was  beating  her  on  the  day  of  her, 
parting.  However  his  conduct  on  this  occasion  may  be 
characterized,  it  could  not  have  influenced  Willie  in  his 
affection  for  plaintiff,  if  any  he  then  had,  for  the  father 
did  not  participate  in  any  way  save  as  an  onlooker  in  this 
last  scene  of  the  drama.  From  the  above  recital,  it  is  ap- 
parent that  the  sum  of  his  offending  was  his  failure  to 
give  due  weight  to  the  change  of  environment  in  plaintiff's 
life,  and  to  consider  the  aspirations  and  efforts  of  his 
children  in  the  spirit  of  tolerance  and  affection.  But,  con- 
ceding this,  what  he  is  shown  to  have  done  and  said  falls 
far  short  of  any  design,  malicious  or  otherwise,  of  alienat- 
ing them  one  from  the  other. 

But,  as  to  the  defendant,  Nettie  E.  Heisler,  the  record 
is  different.     The  evidence,  if  believed  by  the  jury,  was 
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sufficient  to  support  a  finding  that  she  deliberately  under- 
mined Willie's  affections  for  his  wife.  Probably  fault- 
finding with  plaintiff's  cooking,  with  the  arrangement  of 
her  furniture,  with  entertaining  members  of  her  family, 
with  raising  too  many  chickens,  with  her  counsel  to  Willie, 
in  the  operation  of  the  farm,  and  even  with  working  him 
to  death,  and  the  like,  would  not  be  enough  to  justify  ^such 
a  finding,  but  when  all  these  were  supplemented  by  re- 
peated insinuations  and  accusations  against  plaintiff's  char- 
acter for  chastity,  and  these  were  shown  to  have  influenced 
Willie  against  his  wife,  and  were  persisted  in  after  she 
must  have  known  their  effect,  a  case  was  made  for  the  jury. 
It  should  be  added  that  the  evidence  concerning  the  differ- 
ent complaints  of  this  defendant's  conduct  is  in  sharp 
conflict,  and  we  have  undertaken  to  do  no  more  than  in- 
dicate the  tendency  of  that  introduced  in  behalf  of  plaintiff. 
IV.  Among  other  instructions,  the  court  told  the  jury 
that: 

Evidence  has  been  introduced  upon  the  trial  as  to 
things  claimed  to  have  been  said  and  done  by  Conrad  Heis- 
ler when  Nettie  Heisler  was  not  present;  also  as  to  things 
5.  Same:  inttnic-     claimed  to  have  been  said  and  done  by  Nettie 

tion'of^faSf"     Hcislcr  wheu  Conrad  Heisler  was  not  present; 

not  in  evt-         also  to  things  claimed  to  have  been  said  and 

done  by  one  or  the  other  of  said  defendants 
in  the  presence  of  the  other,  but  claimed  not  to  have  been 
participated  in  by  such  other.  This  evidence  should  be 
considered  by  you  only  so  far  as  the  same  may  aid 
you,  if  at  all,  in  determining  the  rights  of  the  plain- 
tiff as  against  the  defendant,  if  either,-  who  you  find 
so  said  or  did,  unless  you  find,  from  the  weight  or 
preponderance  of  the  evidence  introduced  upon  the  trial, 
that  defendants  were  acting  in  concert  and  to  accomplish 
a  common  object,  to  wit,  to  alienate  from  plaintiff  her 
husband's  affections.  If  defendants  were  so  acting  in  con- 
cert and  to  accomplish  such  common  object,  then  you  may 
consider  such  evidence  so  far  as  the  same  may  aid  you, 
if  at  all,  in  determining  the  rights  of  the  plaintiff  as 
against  both  defendants,  even  though  each  did  not  partici- 
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pate  directly  in  all  of  the  conversations  and  acts  of  the 
other.  In  determining  the  motive  and  intent  of  each  de- 
fendant, you  may  consider  everything  said  and  done  hy 
such  defendant  upon  any  and  all  occasions  as  shown  hy 
the  evidence. 

The  error  in  the  instruction  lies  in  the  assumption 
that  there  was  evidence  from  which  the  jury  might  have 
found  that  defendants  acted  together  with  the  common 
design  of  alienating  their  son's  affections  from  plaintiff. 
The  record  was  without  such  evidence,  but  the  jury  in  find- 
ing against  both  defendants  must  have  concluded  other- 
wise, and  in  returning  a  verdict  against  Nettie  Heisler 
might  have  considered  what  her  husband  said  in  her  ab- 
sence or  in  her  presence  to  which  she  had  not  assented 
either  expressly  or  by  implication.  In  permitting  this 
the  instruction  was  not  only  erroneous,  but  prejudicial,  and 
for  this  reason  the  judgment  against  Nettie  as  well  as  that 
against  Conrad  Heisler  must  be,  and  is,  reversed. 


In  the  Matter  of  the  Estate  of  W.  G.  Clark,  Deceased, 
Cases  Nos.  4040,  4041,  4042,  4070,  and  4072  Con- 
solidated. 

Appeal:     motion  fx>k  affirmance:   second  appeal.    A  perfected  ap- 

1  peal  may  be  dismissed  and  a  second  appeal  may  be  taken  if  with- 
in the  statutory  time;  and  this  right  is  not  affected  by  the  filing 
of  a  motion  for  affirmance  prior  to  a  dismissal  of  the  first  appeal. 

Estates  of  decedents:     accounting  by  executor:    issues  of  fact: 

2  TRIAL  de  novo,  A  proceeding  in  probate  is  not  triable  de  novo  on 
appeal;  and  where  an  issue  was  injected  into  an  executor's  ac- 
counting, as  to  whether  certain  payments  to  heirs  of  the  estate 
were  made  as  a  settlement  between  the  heirs  or  by  the  executors 
in  distribution  of  the  estate,  the  finding  of  the  trial  court  upon 
that  issue  of  fact,  upon  conflicting  evidence,  was  not  reviewable. 

Same:     trusts:    following  trust  property:    procedure.     It  appears 

3  in  this  proceeding  to  compel  executors  and  trustees  to  account 
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'  that  testator  gave  his  entire  estate  to  his  children  equally,  subject 
to  the  life  use  of  his  wife,  and  appointed  two  of  his  sons  executors 
and  trustees  of  the  legacy  to  another  son;  that  testator  had  con- 
tracted for  a  sale  of  the  estate  lands  to  one  of  his  sons  who 
afterward  contracted  with  the  brother  of  whose  legacy  the  trus- 
tees were  appointed  to  convey  to  him  forty  acres  of  the  land  in 
consideration  for  his  personal  services  for  a  series  of  years;  that 
such  services  were  performed  but  the  conveyance  was  never  made ; 
that  subsequently  all  the  heirs,  including  the  one  for  whose  legacy 
the  trustees  were  appointed,  joined  in  a  conveyance  of  the  estate 
lands  in  conformity  with  the  father's  agreement,  and  the  grantee 
sold  the  forty  acres  and  paid  the  proceeds  on  his  own  debt  to  the 
trustees  who  applied  the  same  on  an  account  against  him.  Held, 
that  the  son  for  whose  legacy  the  executors  were  appointed  trus- 
tees could  not  compel  them  in  this  probate  proceeding  to  account 
for  the  proceeds  of  the  forty  acres,  as  a  determination  of  his 
right  thereto  involved  an  exercise  of  equitable  jurisdiction  for 
the  purpose  of  setting  aside  his  conveyance  and  impressing  a 
trust  upon  the  land,  all  of  which  was  foreign  to  the  probate  pro- 
ceeding involving  simply  a  settlement  of  the  estate  and  liability 
of  the  trustees  for  the  legacy. 

Appeal  from  Monroe  District  Court. — Hon*.  M.  A. 

KoBEBTs^  Judge. 

Satubday,  June  10,  1911. 

Cebtain  proceedings  were  had  in  the  matter  of  the 
estate  of  W.  G.  Clark,  deceased.  Separate  proceedings 
were  instituted  by  complaining  parties  against  the  execu- 
tors and  against  certain  trustees  named  in  the  will.  These 
proceedings  were  consolidated  for  trial.  From  the  finding 
and  order  made  by  the  trial  court,  the  executors  and  trus- 
tees have  appealed.    Affirmed  in  part,  and  reversed  in  part. 

D.  W.  Bates  and  /.  T.  Clarkson,  for  appellants. 

«7.  F.  Abegglen  and  N.  E.  Kendall,  for  appellees. 

Evans,  J. — The  appellee  has  filed  a  motion  to  dis- 
miss the  appeal,  and  such  motion  has  been  submitted  witb 
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the  case.  We  must  necessarily  dispose  of  it  before  we  can 
I.  Appeal:  mo-  considcr  the  matters  presented  by  the  ap- 
firmanw:*iic.  P®^^'  The  ordcr  appealed  from  was  entered 
ond  app^  ^^  October  22,  1909.  On  November  13  the 
appellants  perfected  an  appeal  to  this  court.  They  failed 
to  file  an  abstract  within  the  time  provided  by  rule  37. 
On  April  12  the  appellees  caused  the  case  to  be  docketed 
here  and  filed  a  motion  to  affirm.  On  April  13,  1910,  the 
appellant  filed  a  voluntary  dismissal  of  said  appeal.  After- 
wards on  April  20,  1910,  and  within  six  months  from  the 
date  of  the  judgment  appealed  from  appellants  served  a 
second  notice  of  appeal  and  perfected  their  appeal  under 
such  notice.  Appellees'  motion  to  affirm  the  judgment 
below  upon  the  first  appeal  has  been  heretofore  overruled 
by  us.  Appellees'  present  motion  is  directed  against  the 
second  appeal  as  having  been  taken  without  right  or  au- 
thority because  of  the  default  of  appellants  under  their 
first  appeal.  We  have  held  heretofore  that  an  appellant 
may  dismiss  an  appeal  once  perfected  and  that  he  is  not 
thereby  precluded  from  thereafter  perfecting  a  second 
appeal  provided  he  can  do  so  within  the  statutory  period 
of  six  months.  This  case  comes  within  that  rule.  Oroenr 
dyke  v.  Musgrave,  123  Iowa,  541;  Stutsman  v.  Sharpless, 
125  Iowa,  337. 

It  is  argued  by  appellees  that  inasmuch  as  they  filed 
their  motion  to  affirm  before  the  appeal  was  dismissed  they 
thereby  acquired  a  vested  right  to  such  affirmance  under 
rule  37.  Such  rule  does  not  give  an  appellee  a  right  of 
affirmance  as  distinguished  from  a  right  of  dismissal.  This 
court  could  doubtless  order  an  affirmance  and  thus  pre- 
clude a  second  appeal.  We  will  do  so  in  any  case  where 
it  appears  necessary  in  order  to  prevent  an  abuse  of  the 
practice  of  taking  a  second  appeal.  There  was  no  abuse 
of  the  rule  nor  bad  faith  apparent  in  this  case.  The  mo- 
tion   to    affirm    is,    therefore,    overruled.      The    appellants 

having  voluntarily  dismissed  their  appeal  within  the  stat- 
VoL.  151  Ia.— 33. 
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utory  six  mbnths,  there  was  no  obstacle  in  the  way  of  their 
taking  a  seconi}  appeal  thereafter.  Appellants'  motion  to 
dismiss  the  present  appeal  must,  therefore,  be  denied. 

II.  This  is  a  controversy  among  some  of  the  bene- 
ficiaries of  the  estate  of  W.  G.  Clark,  deceased.  W.  G. 
Clark  died  testate  in  January,   1890.     He  left  surviving 

him   his   widow   and   twelve   children.      His 

**  «mn"  :°ac°*'    ^^^^  ^^  executed  in  January,  1887.    Under 

SS?uiSf:*'L      the  will  the  widow  took  a  life  use  of  all  the 

t?S  3#  tfwk     property  and   the   children   took  one-twelfth 

each  of  the  remainder.  At  the  time  of  the 
execution  of  the  will  Edwin  L.  Clark,  the  youngest  son, 
was  a  minor.  One  provision  of  the  will  named  three  of 
the  older  sons,  viz.,  Grant,  John,  and  Homer,  as  trustees, 
'^to  take  charge  of  and  control  such  legacies  as  may  come 
to  Emily  R.  Clark  and  Edwin  L.  Clark  by  virtue  of  this 
my  last  will  and  testament,  to  hold  and  control  such  prop- 
erty as  may  seem  best  in  their  judgment,  to  advance  the 
interest  of  said  legatees,  and  if  in  their  judgment  it  should 
seem  advisable  to  give  said  legatees  control  of  said  estate 
they  are  empowered  to  do  so."  All  the  proceedings  herein 
were  instituted  by  Edwin  L.  Clark.  The  executors  named 
in  the  will  were  the  sons  Grant,  John,  and  Frank.  In 
August,  1888,  the  decedent  and  his  wife  entered  into  a 
contract  of  sale  of  substantially  all  their  property  to  the 
sons  Homer  and  Frank.  The  general  nature  of  such  con- 
tract is  indicated  by  the  following  provisions  thereof: 

This  voluntary  contract  between  Wareham  G.  Clark, 
Sr.,  and  Jane  L.  Clark,  his  wife,  parties  of  the  first  part, 
and  Homer  I.  Clark  and  B.  Frank  Clark,  parties  of  the 
second  part,  witnesseth:  When  the  said  second  parties 
shall  pay  or  cause  to  be  paid  the  sum  of  seventeen  thousand 
seven  hundred  dollars  ($17,700.00)  to  said  first  parties, 
they,  their  heirs,  agents,  assignees  or  executors  agree  to 
deed  their  farm,  free  from  all  incumbrances  to  said  second 
parties,  consisting  of  about  eight  hundred  and  thirty-five 
(835)    acres  with    all   rights,   privileges,   franchises,   live 


June  1911]         In  EB  Estate  of  Clabk.  516 

stock,  improvements,  machinery  and  all  other  appurtenances 
used  in  connection  with  said  farm  and  lands,  except  fur- 
niture, bedding,  clothing,  books,  pictures,  musical  instru- 
ments, papers,  notions,  novelties  and  control  of  house  and 
lot  as  now  fenced,  but  to  be  used  as  the  farm  home  as  here- 
tofore by  said  second  parties  and  their  help.  .  .  .  An 
indebtedness  of  about  three  thousand  dollars  now  owed  by 
said  first  parties  drawing  six,  seven  and  eight  percent  in- 
terest will  be  assumed  and  paid  by  said  second  parties,  and 
the  amount  of  this  indebtedness  to  be  deducted  from  the 
first  named  ($17,700.00),  and  when  paid  to  be  duly  re- 
ceipted hereon.  On  or  before  January  1,  1899,  one  thou- 
sand four  hundred  dollars  hereof  shall  be  paid  and  any 
amount  hereof  at  that  time  unpaid  shall  be  paid  on  or 
before  nine  equal  yearly  payments  thereafter  and  as  an 
annual  rental  for  said  lands,  stock,  etc.,  four  percent  of 
any  amounts  thus  unpaid  (4  percent)  will  be  paid  by 
said  second  parties  to  said  first  parties  unless  failures  of 
crops  or  other  serious  disasters  result  from  said  lands, 
stock,  etc.,  which  will  extend  all  during  the  year  or  years 
of  their  existence  from  January  1,  1888,  so  soon  as  one 
thousand  dollars  ($1,000.00)  shall  be  paid  hereon  it  shall 
be  held  in  advance  of  any  deeds  to  be  made  as  a  forfeit  on 
this  contract  until  the  final  settlement  hereof.  Nothing 
contained  herein  shall  obligate  said  second  parties  to  pay 
the  amounts  named  herein  to  said  first  party,  but  if  the 
second  parties  fail  to  carry  out  their  part  of  this  contract 
they  shall  forfeit  their  labor  or  the  ($1,000.00)  in  cash 
and  any  and  all  improvements  they  may  apply  to  said 
lands,  etc.,  to  said  first  parties.  Pay  the  said  first  parties 
the  receipt  of  seven  hundred  dollars  ($700.00)  in  labor 
(up  to  July  1,  1888),  by  said  second  parties  is  this  day 
duly  acknowledged  hereon.  A  perfect  deed  will  be  duly 
executed  by  said  first  parties  to  said  second  parties  when 
an  amount  of  money  placed  after  each  described  piece  of 
land  is  paid  less  the  ($1,000.00)  forfeit.  Blue  Springs 
land,  240  acres,  $1,920;  Durham  pasture  land  200  acres 
($2,000.00);  B.  &  M.  E.  E.  land,  40  acres  ($320.00); 
Home  place,  355  acres  of  land,  to  be  deeded  at  pleasure 
during  first  parties'  lifetime  with  personal  property,  etc, 
at  $13,460.00. 

At  the  time  of  the  death  of  the  testator,  the  amount 
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due  on  this  contract  had  been  reduced  to  $15,343,  and  this 
amount  represented  the  testator's  entire  estate.  This  con- 
tract was  inventoried  by  the  executors,  and  such  inventory 
has  never  been  questioned  by  any  of  the  parties  in  interest. 
At  the  time  of  the  execution  of  this  contract,  and  at  the 
time  of  the  death  of  the  testator,  that  part  of  his  family 
remaining  at  home  consisted  of  his  wife  and  Homer  and 
Frank  and  Ed.  and  Emily.  The  four  children  above 
named  were  unmarried;  Homer  and  Frank  having  charge 
of  the  farm.  After  the  death  of  the  testator,  the  widow 
and  the  four  children  above  named  continued  together  as 
a  family  in  the  same  home  until  1894,  when  Homer  trans- 
ferred his  interest  to  Frank  and  left  the  state.  From  that 
date  Frank  operated  the  farm  and  furnished  a  home  for 
his  mother,  and  for  Ed.  and  Emily  until  the  mother's  death 
in  1898.  From  that  date  the  family  consisted  of  Frank 
and  Ed.  and  Emily,  who  occupied  the  home  together  until 
shortly  before  the  commencement  of  these  proceedings. 
John  and  Grant  were  older  sons  who  were  engaged  in  busi- 
ness for  themselves,  and  appear  to  have  been  regarded  as 
the  active  executors  and  trustees  under  the  will.  Homer 
and  Frank  being  both  interested  adversely  to  the  estate  by 
virtue  of  the  contract  above  referred  to.  No  further  pay- 
ment was  ever  made  upon  the  purchase  price  by  Frank 
until  May,  1907.  No  steps  were  ever  taken  by  the  execu- 
tors to  enforce  the  contract  nor  was  any  complaint  ever 
made  by  any  of  the  heirs  prior  to  these  proceedings.  They 
were  all  adult  and  all  understood  the  condition  of  the 
estate.  It  appears  from  the  record  that  Frank  had  not 
prospered.  He  was  having  difficulty  to  meet  his  obligations 
and  maintain  his  home.  Forbearance  seems  to  have  been 
extended  to  him  on  that  account.  Under  the  contract,  he 
was  not  under  personal  liability,  but  was  subject  only  to 
a  forfeiture  of  $1,000.  The  periods  of  payment  under  the 
contract  extended  for  nine  years  after  1899.  In  May, 
1907,  all  the  heirs  executed  to  him  quitclaim  deeds  of  the 
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land  and  accepted  his  notes  for  one-twelfth  of  the  principal 
sum  without  interest  except  that  the  shares  of  Ed.  and 
Emily  were  computed  with  interest  at  four  percent  in  ac- 
cordance with  the  terms  of  the  contract.  In  August,  1908, 
Ed.  Clark  filed  an  application  in  probate  court  for  a  cita- 
tion to  the  executors  to  require  them  to  report.  He  also 
filed  an  application  that  the  statutory  penalty  be  assessed 
against  them  for  their  failure  to  comply  with  the  statute 
in  the  matter  of  reports.  He  also  filed  a  petition  for 
their  removal  as  executors.  He  filed  similar  petitions 
against  the  trustees.  Every  paper  filed  by  him  appears 
to  have  been  docketed  as  a  separate  case.  All  such  pur- 
ported cases  were  later  consolidated  as  one.  The  course 
adopted  as  to  separate  docketing  has  resulted  in  consider- 
able unnecessary  confusion  in  the  record.  Further  com- 
plication has  been  introduced  by  the  method  of  trial.  There 
appears  to  have  been  two  "laps"  or  "heats"  to  the  trial. 
The  executors  answered  the  citation  and  filed  their  report. 
Objections  were  filed  by  Ed.  on  behalf  of  himself  and 
Emily.  Trial  was  had.  The  report  was  corrected  in  two 
particulars,  the  principal  one  being  that  the  executors  were 
charged  with  five  percent"  interest  in  lieu  of  four  percent. 
The  statutory  penalty  was  imposed.  Thereupon  a  motion 
was  filed  by  Ed.  to  reopen  the  case  and  to  permit  him  to 
claim  against  his  trustees  an  item  of  $3,200,  a  more  par- 
ticular reference  to  which  will  be  made  later  in  this  opin- 
ion. The  motion  being  sustained  and  the  case  thus  re- 
opened, two  other  brothers,  Oliver  and  Press  Clark,  ap- 
peared and  filed  objections  to  the  executors'  reports,  and 
asked  that  the  executors  be  required  to  pay  each  of  them 
interest  on  their  respective  shares,  they  having  received 
only  their  one-twelfth  part  each  of  the  principal  sum  due 
on  the  Frank  Clark  contract.  Trial  was  had  upon  these 
objections,  which  resulted  in .  an  allowance  to  these  two 
brothers  of  $738  each  with  interest.     The  executors  com- 
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plain  of  this  order  and  we  will  give  it  our  first  considera- 
tion. 

It  was  the  contention  of  the  executors  that  the  adult 
heirs,  except  Ed.  and  Emily,  made  the  settlement  with 
Frank  Clark,  and  that  they  each  accepted  one-twelfth  of 
the  principal  snm  in  the  form  of  the  promissory  notes  of 
Frank  Clark.  The  notes  accepted  by  Oliver  and  Press 
were  each  guaranteed  by  John  and  Grant  Clark  and  were 
afterwards  paid.  The  executors  contended  that  they  were 
thereby  exonerated  from  liability  for  any  interest  or  for 
any  additional  sum  by  reason  of  their  office  as  executors. 
On  the  other  hand,  it  was  contended  by  the  objectors  that 
they  received  these  sums  as  from  the  executors  themselves 
and  upon  representation  that  it  was  the  full  amount  due 
under  the  contract.  The  issue  between  the  parties  was  one 
of  fact  at  this  point,  and  the  finding  of  the  trial  court  was 
in  favor  of  the  objectors.  It  is  now  urged  upon  us  by 
appellees  that  this  is  a  probate  proceeding  and  that  the 
case  is  not  triable  here  de  novo  on  appeal.  We  think  this 
contention  must  be  sustained.  Upon  the  record  there  is 
much  that  could  be  said  favorable  to  appellants'  point  of 
view.  The  heirs  were  all  adult  and  well  knew  the  state  of 
the  estate.  There  is  no  reason  apparent  why  they  could 
not  waive  the  formality  of  the  law  and  adjust  matters  be- 
tween themselves  as  is  claimed  by  appellants.  The  finan- 
cial difficulties  of  the  brother  Frank  would  furnish  a  strong 
motive  in  that  direction.  But  the  evidence  was  clearly 
conflicting  as  to  the  circumstance  concerning  the  accept- 
ance of  Frank's  notes.  It  was  sufficient  to  sustain  a  find- 
ing by  the  trial  court  either  for  or  against  the  executors. 
The  finding  of  the  trial  court  is,  therefore,  conclusive  as 
contended  by  appellees.  We  will  not  in  such  a  case  enter 
into  a  consideration  of  the  evidence  to  such  an  extent  as 
to  determine  whether  we  would  agree  or  disagree  with  the 
trial  court  upon  its  findings  if  the  case  were  triable  de 
novo.     The  severe  arraignment  of  the  executors  which  is 
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found  in  appellees^  argument  is  not  warranted  by  the  rec- 
ord before  us^  nor  is  it  necessary  in  order  to  sustain  the 
findings  of  the  trial  court.  The  trial  court  refused  to  re- 
move the  executors  or  trustees  on  the  theory  that  they  were 
suitable  in  character  notwithstanding  their  previous  de- 
fault. 

III.  We  turn  now  to  a  consideration  of  the  item  of 
$3,200,  which  was  claimed  by  Ed.  Clark  against  the  trus- 
tees in  amended  objections  filed  with  a  motion  to  reopen 
3.  Same-  trusts-      *^®  ^^^  after  the  first  hearing.     This  claim 

tra!lt'^V!)perty:       ^^^   ^^^    ^^^^^    ^^    ^^7   '^^J   ^^^    ^^   *^®    SCttlc- 
procedure.       *      ^^^^    ^f    ^^    ^^^^^^    ^£    ^      Q     q^^^^^       j^.    jg 

based  upon  a  written  contract  entered  into  in  August, 
1889,  between  Ed.  Clark,  on  the  one  hand,  and  Homer 
Clark  on  the  other,  Homer  Clark  purporting  to  act  for 
Homer  Clark  &  Bro.  It  has  been  assumed  in  the  argu- 
ment that  Frank  Clark  was  a  party  to  this  contract  under 
the  above  designation,  and  we  will  so  construe  it.  By  the 
terms  of  this  contract,  Ed.  Clark  undertook  to  work  for 
Homer  &  Bro.  for  six  years  from  January  1,  1888,  and 
was  to  receive  therefor  a  specified  forty  acres  of  land.  It 
is  claimed  by  Ed.  that  he  performed  the  contract,  and  was 
entitled  to  performance  by  Frank.  By  its  terms  the  con- 
tract matured  January  1,  1894.  It  never  was  performed. 
In  May,  1907,  this  land  was  included  in  a  quitclaim  deed 
executed  by  Ed.  to  Frank.  In  1908  Frank  sold  this  land 
to  the  Hocking  Coal  Company  for  $3,200.  This  is  the 
item  for  which  claim  is  made  in  these  proceedings.  The 
proceeds  of  this  sale  were  received  by  John  and  Grant 
Clark  and  credited  to  the  account  held  by  the  firm  of 
Clark  Bros,  (consisting  of  John  and  Grant  Clark)  against 
Frank  Clark.  The  trustees  objected  to  a  consideration  of 
this  item  in  this  proceeding  on  the  ground  that  it  was 
entirely  foreign  to  their  trusteeship.  They  denied  that 
they  had  ever  received  such  proceeds  in  their  capacity  as 
trustees  and  contended  that  they  maintained  the  relation 
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of  trustees  to  Ed.  Clark  only  as  to  his  legacy  under  his 
father's  wilL  The  trial  court  held  that  the  trustees  were 
liable  for  such  item  not  as  express  trustees  under  the  will, 
but  as  "constructive  trustees."  That  is  to  say,  the  trial 
court  found  in  effect  that  the  forty-acre  tract  in  question 
belonged  to  Ed.  and  it  impressed  a  trust  upon  the  proceeds 
in  the  hands  of  John  and  Orant  Clark.  In  so  doing,  the 
trial  court  was  clearly  exercising  equitable  powers.  These 
equitable  powers  were  thus  exercised  in  a  mere  probate- 
proceeding  which  is  not  triable  de  novo  on  appeal.  The 
right  of  Ed.  Clark  to  impress  a  trust  upon  the  proceeds 
was  dependent  in  the  first  instance  upon  his  right  to  have 
impressed  a  trust  upon  the  land  as  against  Frank  Clark 
before  the  purported  sale  thereof.  Unless  as  between  him 
and  Frank  Clark,  he  could,  before  the  sale,  have  estab- 
lished his  equitable  right  to  such  tract,  then  clearly,  he 
could  not  have  impressed  a  trust  against  the  proceeds  in 
the  hands  of  John  and  Orant  Clark.  It  seems  to  us  that 
the  parties  were  not  entitled  to  inject  this  controversy  into 
a  mere  probate  proceeding  which  only  involved  a  settle- 
ment of  the  estate  and  the  liability  of  the  trustees  for  the 
legacy  coming  into  their  hands  from  such  estate.  What- 
ever prima  facie  merits  may  appear  in  this  claim,  they 
could  only  be  determined  by  a  suit  in  equity  wherein  the 
equitable  powers  of  the  court  could  be  invoked  and  exer- 
cised and  wherein  the  defeated  party  would  be  entitled  to 
a  trial  de  novo  on  appeal.  There  can  be  no  trial  de  novo 
on  appeal  in  this  proceeding.  If  we  were  to  assume  that 
the  question  could  be  heard  on  the  law  side  of  the  court 
or  in  this  probate  proceeding,  nothing  was  shown  to  avoid 
the  statute  of  limitation  which  had  apparently  run  in  favor 
of  Frank  Clark.  In  order  to  grant  the  relief  which  was 
granted  by  the  trial  court,  it  would  be  manifestly  necessary 
to  set  aside  the  quitclaim  deed  already  referred  to.  The 
order  entered  by  the  trial  court  necessarily  had  this  effect, 
although   it   did  not  purport  to   do   so.     Manifestly  such 
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power  oould  not  be  exercised  by  the  probate  court  in  a 
matter  that  is  foreign  to  the  settlement  of  an  estate.  The 
trustees  in  this  case  are  trustees  of  the  special  fund  only. 
They  are  not  guardians  of  the  person  of  the  cestui  que 
trust  nor  are  they  trustees  of  his  estate  as  a  whole.  There 
is  no  claim  that  Ed.  Clark  is  non  compos  or  that  he  is 
under  any  legal  'disability  of  any  kind  except  as  to  the 
particular  legacy  bequeathed  to  him  by  his  father. 

We  can  not  undertake  upon  this  record  to  deal  with 
the  merits  of  this  claim.  We  only  hold  now  that  it  had  no 
place  in  this  proceeding;  that  it  was  no  part  of  the  trust 
created  by  the  will  of  the  father  which  was  assumed  by 
the  trustees.  If  they  are  liable  for  such  item,  it  is  not 
because  of  such  trusteeship.  This  latter  statement  is  in 
accord  with  the  opinion  of  the  trial  court  as  filed.  As 
respects  this  item,  the  order  of  the  lower  court  must  be 
reversed.  In  all  other  respects,  its  order  will  be  affirmed. 
The  case  will  be  remanded  with  directions  to  the  lower 
court  to  strike  this  item  of  $3,200  as  being  no  part  of  the 
sum  assumed  by  the  trustees  by  the  will  of  the  testator. 
Affirmed  in  part;  reversed  in  part. 


Bethany  Congbegational  Chuboh,  Appellant,  v.  B.  H. 
MoBSE,  Appellee,  Consolidated  with  Bethany  Congre- 
gational Church,  Appellant,  v.  Joe  Hanisch^  J.  A. 
Highland,  Jebolde  Seitsingeb,  Andbew  Lobenzen, 
Jb.,  and  John  McCune,  Appellees. 

Appeal:     moot  question.     The  mere  fact  that  a  plaintiff  has  been 

1  sued  on  a  temporary  injunction  bond  will  not  entitle  him  to  appeal 
from  a  judgment  dismissing  the  action,  simply  to  have  his  lia- 
bility on  the  bond  determined. 

Same.    Where,  pending  litigation  to  restrain  certain  individuals  from 

2  acting  as  tnfttees  of  a  church  society,  their  successors  were  duly 
chosen,  the  court  on  appeal  from  a  judgment  dismissing  the  action 
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will  not  undertake  to  determine  the  merits  of  the  controversy, 
no  property  rights  remaining  unsettled. 

Judgments:    pleadings:    conformity  to  evidence.    The  petition  in 

3  an  action  by  a  church  society  against  its  pastor  and  some  of  the 
members  for  fraudulently  conspiring  to  control  the  affairs  of  the 
church,  and  which  showed  that  the  pastor  obtained  control  of  the 
the  church  building  and  parsonage,  drew  a  salary  without  legal 
right  and  enjoyed  the  use  of  the  parsonage,  and  which  simply 
asked  for  a  decree  setting  aside  the  action  of  the  pastor  and  those 
assisting  him,  did  not  authorize  a  judgment  against  the  pastor  for 
the  amount  of  his  salary  and  for  the  use  of  the  parsonage 

Appeal:     settlement  of  controversy:    moot  question.     Where  a 

4  church  controversy  forming  the  subject  matter  of  a  suit  was 
settled  pending  the  litigation,  an  appeal  from  a  judgment  dismiss- 
ing the  action,  rendered  after  the  trial  court  had  arbitrarily  and 
on  its  own  motion  continued  the  cause  to  enable  the  holding  of 
a  church  meeting  for  the  settlement  of  the  controversy,  presents 
but  a  moot  question;  and  the  court's  order  in  apportioning  the 
costs  will  not  be  disturbed. 

Religious  societies:     judicial  supervision.     Final  determination  by 

5  church  organizations  of  questions  of  discipline,  faith,  ecclesiastical 
rule  or  custom  will  be  accepted  by  the  courts  as  final  and  binding 
upon  them. 

Appeal  from  Linn  District  Court. — ^Hon.  W.  N.  Tebich- 

LEB^  Judge. 

Wednesday,  July  5,  1911. 

These  actions  were  brought  separately  in  the  court 
below,  but  were  consolidated  for  the  purpose  of  trial.  The 
first  was  brought  to  restrain  defendant  Morse  from  acting 
as  pastor  of  plaintiff,  from  using  and  occupying  the  prop- 
erty of  the  church,  including  the  parsonage,  and  for  other 
relief.  And  the  second  challenged  the  election  of  the  de- 
fendants as  trustees  of  the  plaintiff  church,  and  asked  that 
they  be  restrained  from  interfering  in  any  manner  with 
the  property  of  the  church.  Temporary  restraining  orders 
were  issued  and  such  proceedings  had  that  the  controversy 
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ended  in  the  dismissal  of  the  petitions^  and  plaintiff  in 
each  case  appeals.    Affirmed. 

Bickel,  Dennis  &  Green,  for  appellant. 

Crosby  &  Fordyce,  for  appellees. 

Deemeb,  J. — ^This  is  a  peculiar  and  unfortunate  con- 
troversy primarily  between  two  factions  of  plaintiff  church 
in  the  city  of  Cedar  Bapids.  Several  actions  have  been 
brought,  new  elections  of  trustees  have  been  held,  and  the 
main  cause  for  disturbance  removed  through  the  resigna- 
tion of  defendant  Morse  as  pastor.  However,  plaintiff  in- 
sists that  the  proceedings  of  the  trial  court  were  wholly 
irregular,  and  that,  notwithstanding  all  friction  had  been 
removed,  it  is  entitled  to  press  its  appeal  to  this  court  that 
it  may  either  have  judgment  for  the  amount  of  salary 
paid  defendant  Morse  during  the  year  1909  and  a  part  of 
the  year  1910,  and  judgment  for  the  use  of  the  parsonage, 
or  that  it  may  have  such  a  decree  here,  or  in  the  district 
court,  as  will  furnish  the  foundation  for  an  action  at  law 
to  recover  these  items. 

I.  It  also  says  that  it  is  entitled  to  a  decree,  for  the 
reason  that  it  has  been  sued  upon  the  bond  given  to  secure 
the  temporary  restraining  order  by  defendant  Morse,  and 
I.  Appeal:  moot  *^^*  ^*  ^^  entitled  to  have  this  case  decided, 
question.  ^  ordcr  to  havc  liability  on  this  bond  de- 

termined. This  last  proposition  is  ruled,  however,  by 
Horrabin  v.  Iowa  City,  130  N*.  W.  (Iowa)  150. 

As  to  the  second  action,  it  appears  that  when  the  case 
went  to  trial  the  original  defendants  were  no  longer  serv- 
ing as  trustees  of  the  church,  their  successors  having  in 

the  meantime  been  chosen  in  the  regular  way, 
and  as  this  second  suit  was  simply  to  re- 
strain the  defendants  named  therein  from  acting  as  trus- 
tees, from  controlling  or  taking  possession  of  the  church 


524  Bethany  Cong.  Chuech  v.  Mobse.  [151  Iowa 

property,  and  from  bringing  any  suits  in  the  name  of  the 
plaintiff,  it  is  perfectly  manifest  that  aside  from  the  ques- 
tion of  costs  there  is  nothing  left  for  consideration  save 
the  moot  question  as  to  whether  these  defendants  named 
were  properly  elected  trustees  of  plaintiff  church  for  the 
year  1909.  That  we  do  not  consider  such  questions  after 
the  terms  of  such  officials  have  expired,  and  no  property 
rights  remain  to  be  determined,  is  settled  by  so  many 
authorities  that  it  seems  useless  to  cite  them.  See,  however, 
cases  cited  in  McClain's  Digest,  vol.  1,  pages  117,  118. 

II.     There    remains   but   one   question,    and    that    is 
whether  or  not  we  should  consider  the  first  appeal,  and,  if 
so,  what  are  the  merits  thereof.     The  first  of  these  actions 
3.  TuDCMEKTs:        ^^^  *^  ^^  aside  and  have  declared  void  the 
?orai5''*to°°"    proceedings    of    the    church    at    its    regular 
evidence.  meeting  held   December   31,    1908,   whereat 

defendant  Morse  was  employed  as  pastor  for  the  period  of 
five  years  at  a  salary  of  $850  per  year,  including  the  use 
of  the  parsonage,  and  to  have  a  decree  that  said  defendant 
had  no  right  to  occupy  the  church  or  parsonage,  or  to 
take  or  receive  any  further  sums  of  church  money.  The 
action  was  commenced  on  June  10,  1909. 

Defendant,  on  September  2,  of  the  same  year,  filed 
an  answer,  from  which  we  extract  the  following: 

Defendant  admits  that  he  had  made  use  of  the  par- 
sonage of  said  church,  but  that  the  same  was  in  pursuance 
of  his  calling  and  employment  as  pastor  of  said  church, 
by  a  vote  of  73  to  21.  .  .  .  Defendant  avers  that  said 
church  had  consisted  of  two  factions  for  more  than  ten 
years  last  past;  that  the  majority  of  the  members,  number- 
ing one  hundred  and  fifty-four,  supported  the  defendant, 
and  are  endeavoring  to  advance  the  interests  of  the  church; 
that  the  other  faction,  consisting  of  about  twenty-five  mem- 
bers, have  sought  to  run  the  church  affairs,  and  had  become 
dissatisfied  because  they  were  unable  to  have  their  own  way 
in  all  matters,  and  for  that  reason  they  have  instituted 
this  action;  that  said  lesser  faction  has  not  given  financial 
support  to  the  church  since  September,  1908,  and  a  very 
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few  have  attended  any  church  meetings  since  said  date,  but 
have  sought  by  various  ways  to  harass  and  annoy  the  other 
members  of  the  church.  Defendant  further  avers  that  the 
claims  set  out  in  plaintiff's  petition  were  brought  before  and 
submitted  to  the  Davenport  Association  of  Congregational 
Churches,  of  which  the  plaintiff  was  a  member,  and  that 
said  association  determined  said  claim  in  favor  of  the  de 
fendant  herein.  Further  answering,  the  defendant  further 
states  that  the  allegations  of  the  petition  are  not  sufficient 
to  entitle  the  plaintiff  to  the  relief  demanded,  or  any  relief ; 
that  for  more  than  six  months  prior  to  the  commencement 
of  this  action,  the  defendant  had  been  occupying  said 
church  parsonage  as  a  residence  with  the  knowledge  and 
consent  of  the  plaintiff,  and  of  the  members  and  officers 
thereof,  and  had  therein  all  his  household  goods,  furniture, 
clothing,  and  personal  effects  of  himself  and  wife,  and 
defendant  denies  all  the  allegations  of  said  petition  not 
in  said  answer  admitted. 

On  the  issues  thus  tendered,  the  case  came  on  for  hear- 
ing on  the  20th  day  of  December,  1909,  and  the  parties, 
particularly  the  plaintiff,  being  present  with  its  witnesses, 
the  trial  court  made  the  following  order,  without  the  con- 
sent of  either  party: 

It  appearing  from  the  pleadings  and  exhibits  attached 
thereto,  and  statement  of  counsel  and  authorities  cited  that 
the  question  involved  is,  first,  admission  of  members;  sec- 
ond, the  election  of  trustees;  third,  the  election  of  a  pastor, 
and  it  further  appearing  that  the  annual  meeting  of  the 
church  for  election  of  officers  shall  be  held  December  31, 
it  is  ordered,  and  the  congregation  is  hereby  authorized, 
to  be  held  by  the  constitution  of  said  church,  adopted  May 
29,  1893,  and  determine  all  matters  in  issue,  first,  the  ad- 
mission of  members;  second,  the  election  of  trustees,  and 
such  other  matters  as  may  properly  come  before  the  same, 
and  the  church  building  may  be  used  for  the  purpose  of 
holding  said  meeting,  and  the  congregation  may  hold  serv- 
ices Christmas  night,  and  cause  shall  be  continued  on  the 
court's  own  motion. 

To  this  order  both  parties  excepted.    Pursuant  to  this 
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order,  the  cause  was  continued  and  was  again  called  at  the 
succeeding  January,  1910,  term,  and  on  the  26th  day  of 
that  month. 

In  the  meantime,  however,  and  on  January  18,  1910, 
defendant  Morse  with  his  codefendants  filed  an  amendment 
to  their  answei*,  reading  as  follows: 

That  the  Bethany  Congregational  Church  of  Cedar 
Rapids,  Iowa,  under  the  permission  and  direction  of  this 
court  entered  at  the  last  term  thereof,  held  its  annual  meet- 
ing for  the  election  of  officers  in  said  church  on  the  31st 
day  of  December,  A.  D.  1909;  that  at  said  annual  meet- 
ing the  defendant,  B.  H.  Morse,  was  elected  pastor  of  said 
church  by  unanimous  vote  of  said  meeting;  eighty-three 
ballots  being  cast  in  favor  of  his  election  and  none  against; 
that  at  said  annual  meeting  the  defendants,  John  Hiland, 
Jerolde  Seitsinger,  and  Andrew  Lorenzen,  Jr.,  were  elected 
trustees  of  said  church;  that  the  proceedings  at  said  meet- 
ing were  conducted  under  and  in  accordance  with  the  pro- 
visions of  the  constitution  of  said  church,  adopted  May  29, 
1893,  and  in  accordance  with  the  direction  of  this  court. 

To  this  plaintiff  demurred,  but  its  demurrer  waa  over- 
ruled. The  case  then  came  on  for  trial  and  the  following 
proceedings  were  had: 

This  cause  coming  on  for  hearing,  plaintiff  in  the 
above  consolidated  cases  called  up  its  witnesses,  who  were 
then  in  the  courtroom,  in  the  presence  of  the  court,  and 
asked  that  the  same  be  sworn,  and  that  plaintiff  be  allowed 
to  examine  the  same  in  support  of  the  allegations  of  the 
petitions  in  said  consolidated  cases.  That  the  court,  upon 
objection  made  by  the  defendants,  sustained  such  objec- 
tions, and  they  objected  to  the  swearing  and  examination 
of  such  witnesses  by  plaintiff;  and  the  court  thereupon  re- 
fused to  allow  said  witnesses  to  be  sworn,  and  refused  to 
allow  them  to  be  examined  in  any  manner  in  support  of 
the  allegations  of  the  petitions  in  the  aforesaid  consolidated 
cases.  That  plaintiff  thereupon  offered  to  prove  all  the 
allegations  of  the  petitions  in  said  causes  by  witnesses  then 
present  in  court,  and  asked  that  said  vntnesses  be  sworn, 
and  that  plaintiff  be  allowed  to  examine  said  witnesses  in 
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support  of  all  of  the  several  allegations  of  said  petitions; 
all  of  which  the  court  refused,  and  to  which  refusal  then 
and  there  plaintiff  duly  excepted,  and  to  each  ruling 
thereon.  That  plaintiff  having  been  refused  the  oppor- 
tunity of  proving  the  various  allegations  of  its  petition, 
defendants  were  then  allowed,  as  against  plaintiff's  objec- 
tion and  protests,  to  offer  evidence  in  support  of  defend- 
ants' amendments  to  answers. 

The  testimony  showed  a  meeting  held  in  the  regular 
way  on  December  31,  1909,  the  election  of  deacons,  trus- 
tees, and  other  officers,  and  the  selection  of  defendant 
Morse  as  pastor  by  unanimous  vote  for  the  term  of  one 
year.  After  the  introduction  of  this  record  the  court, 
without  taking  any  further  testimony,  entered  a  decree 
from  which  we  extract  the  following: 

It  appearing  from  the  evidence  that  the  members  of 
the  church  met  in  pursuance  to  the  order  made  herein  at 
the  November  term,  1909,  and  elected  officers  substantially 
in  the  manner  as  provided  by  its  constitution,  this  cause 
is  dismissed,  and  under  the  present  condition  the  temporary 
injunction  is  and  should  be  dissolved;  each  party  to  pay 
their  own  witnesses  and  the  expenses  of  subpoenaing  the 
same;  plaintiff  to  pay  the  other  costs.  Judgment  accord- 
ingly, to  which  both  parties  except.  An  appeal  bond  fixed 
at  three  hundred  dollars.  Judgment  is  entered  against 
plaintiff,  the  Bethany  Congregational  Church  of  Cedar 
Kapids,  for  the  sum  of  $100,  assessed  and  taxed  as  its 
witness  fees  and  expenses  of  subpoenaing  same,  and  execu- 
tion issues  therefor.  Judgment  is  hereby  entered  against 
defendants  B.  H.  Morse,  Joe  Hanisch,  J.  A.  Hiland, 
Jerolde  Seitsinger,  Andrew  Lorenzen,  and  John  McCune, 
for  sum  of  $75,  assessed  and  taxed  as  their  witness  fees 
and  expense  of  subpoenaing  same,  and  execution  issue 
therefor. 

Such  is  the  rather  unusual  record  in  this  case.  It  is 
now  shown,  however,  in  a  motion  to  dismiss  the  appeal, 
that  defendant  Morse  resigned  his  pastorate  on  April  10, 
1910 ;    that    his    resignation    was    immediately    accepted ; 
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and  that  he  (Morse)  almost  immediately  left  the  state. 
It  should  also  he  stated  that  on  June  12,  1909,  a  restraining 
order  issued,  enjoining  defendant  from  acting  as  pastor  of 
the  church  or  from  using  or  occupying  the  parsonage,  or 
from  in  any  manner  using  any  of  the  church  property. 
This  injunction  continued  in  force,  save  as  modified  in 
«ome  slight  particulars  by  agreement  of  parties,  until  the 
final  decree,  which  was  entered  January  26,  1910.  So 
far  as  shown,  defendant  Morse  drew  no  salary  and  did 
not  use  the  church  property  or  parsonage  from  the  time 
he  was  enjoined  down  until  the  final  decree  was  entered  in 
this  case,  and  he  is  not  now  claiming  to  act  as  pastor.  He 
doubtless  received  his  salary  for  the  short  time  which 
elapsed  from  his  election  in  December,  1909,  until  his 
resignation  in  April  of  the  year  1910.  The  inquiry  now 
is,  what  is  there  left  for  decision?  Surely,  save  for  some 
collateral  matters,  simply  the  moot  question  as  to  whether 
defendant  should  have  been  permitted  to  act  as  pastor  for 
the  year  1909,  and  to  have  the.  use  of  the  property  and 
parsonage  during  that  year,  or  rather  for  that  part  of  it 
which  passed  before  the  restraining  order  was  issued. 
I^'othing  else,  it  seems  to  us,  is  involved,  save  the  order  for 
costs,  and  as  the  trial  court  apportioned  these  and  an  appeal 
will  not  ordinarily,  if  ever,  lie  to  settle  a  question  of  costs, 
there  is  no  reason  to  consider  the  appeal,  save  as  it  may 
serve  some  collateral  purpose  already  suggested,  unless 
it  be  for  the  fact  that  plaintiff  was  entitled  under  the 
allegations  of  its  petition  to  recover  the  salary  paid  to 
Morse  from  January  to  June,  1909,  and  rental  for  the 
parsonage  during  this  period. 

The  only  allegations  in  the  petition  with  reference  to 
these  particular  matters  are  the  following: 

Plaintiff  further  represents  and  shows  upon  informa* 
tion  and  belief  that  the  defendant  and  other  members  of 
the  church  fraudulently  entered  into  a  confederation  and 
conspiracy  by  which  the  entire  management  and  control  of 
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the  churcji  and  its  property  should  pass  into  the  hands  oi 
the  defendant  as  the  pastor  of  said  church,  and  subject  to 
his  direction  and  control,  as  well  as  fixing  his  own  salary 
as  pastor  thereof.     .     .     . 

That  at  the  annual  church  meeting  held  on  the  31st 
day  of  December,  1908,  the  said  defendant,  in  pursuance 
of  his  fraudulent  and  illegal  purpose  set  out  as  aforesaid, 
and  in  combination  with  other  members  of  said  church, 
whom  he  succeeded  in  influencing,  having  called  said  meet- 
ing to  order,  acted  as  chairman  of  the  meeting.  The  de- 
fendant then  proceeded  to  read  the  names  of  fourteen  mem- 
bers of  the  congregation.  'What  shall  we  do  with  these 
men;  they  have  paid  no  pastor's  salary  since  September?' 
and  charges  were  preferred  against  them  on  that  account, 
although  there  was  nothing  in  the  constitution  or  rules 
of  the  church  providing  for  any  such  course.  When  a 
motion  was  made  that  these  men  whose  names  were  thus 
read  should  have  a  trial  on  the  charges,  the  defendant  re- 
fused to  have  the  motion  entertained,  and  declared  that  he 
would  have  no  talk  on  the  subject,  and  if  they  attempted  * 
to  talk  he  would  have  them  arrested  and  put  in  jail. 
Thereupon  the  said  defendant  stated  that  the  members 
would  be  debarred  from  voting,  and  on  a  vote  taken  were 
declared  debarred  from  voting.     .     .     . 

The  plaijatiff  further  represents  and  shows  that  said 
defendant,  having  by  fraud,  intimidation,  and  ignoring 
the  law  of  the  church,  obtained  control  of  said  annual 
meeting,  caused  himself  to  be  elected  and  chosen  as  pastor 
for  the  term  of  five  years  at  an  annual  salary  of  eight 
hundred  and  fifty  ($850)  dollars  in  addition  to  the  use 
of  the  parsonage.  That  in  order  to  obtain  such  appoint- 
ment and  salary  all  of  the  provisions  of  the  old  constitu- 
tion then  in  force  were  ignored.  That  his  appointment 
was  not  subject  to  the  vote  of  the  trustees,  as  is  provided 
in  article  7  of  said  constitution.  That  at  said  meeting  the 
said  defendant  was  not  recommended  for  the  pastorate  of 
aaid  church  by  a  joint  committee  of  supplies,  consisting 
of  trustees  and  deacons,  as  is  provided  in  sections  1  and  2 
of  article  9  of  the  -said  constitution,  but,  on  the  other  hand, 
a  majority  of  said  trustees  and  deacons  were  opposed  to 
recommending  the  defendant  as  pastor  of  said  church,  and 

are   still   so   opposed,    and   have   never    recommended   him 
Vol.  151  I  A.— 34. 
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in  any  manner  for  such  position  at  the  annual  meeting,  or 
at  any  meeting  held  since  that  time. 

Plaintiff  further  represents  and  shows  that  by  the 
action  of  the  defendant,  as  hereinbefore  set  out,  he  has 
obtained  control  of  the  church  building  belonging  to  the 
plaintiff  herein  and  also  the  parsonage  building  belonging 
to  the  plaintiff  herein,  and  is  assuming  the  use,  control, 
and  direction  thereof,  and  is  occupying  the  parsonage,  and 
is  without  any  legal  right  or  authority  whatever,  taking 
from  the  treasury  of  the  plaintiff  eight  hundred  and  fifty 
($850)  dollars  a  year,  as  well  as  enjoying  the  use  of  said 
parsonage;  and  has  declared  his  purpose  to  remain  in 
control  of  the  church  edifice  and  continue  to  use  and  oc- 
cupy the  same,  as  well  as  the  parsonage,  and  petitioner 
states  that  defendant  will  so  continue  to  use  the  same  and 
use  said  parsonage,  unless  he  is  restrained  from  so  doing 
by  the  orders  of  this  court.     .     .     . 

Wherefore  plaintiff  prays  that  a  decree  be  entered 
herein,  setting  aside  the  action  taken  and  caused  to  be 
'  taken  by  defendant,  and  those  assisting  him,  at  the  annual 
meeting  held  December  31,  1908,  whereby  the  constitution 
and  rules  of  the  plaintiff  were  set  aside,  and  others  enacted 
in  lieu  thereof,  and  other  officers  attempted  to  be  elected; 
and  also  the  action  of  said  meeting  employing  defendant 
as  pastor  of  plaintiff  for  a  period  of  five  years  at  a  salary 
of  eight  hundred  and  fifty  ($850)  dollars  per  annum,  in- 
cluding the  use  of  the  parsonage;  and  declaring  the  various 
actions  taken  at  said  annual  meeting  to  be  null  and  void; 
and  decreeing  that  said  defendant  has  no.  legal  right  or 
authority  to  officiate  as  pastor  of  plaintiff,  or  use  or  occupy 
the  church  building  or  parsonage  building,  or  to  take  or 
receive  any  further  sums  of  church  money. 

Plaintiff  further  prays  that  a  preliminary  writ  of  in- 
junction issue  herein  directed  to  defendant,  commanding 
and  restraining  him  from  further  acting  as  pastor  of 
plaintiff's  church,  or  from  using  or  occupying  its  church 
building  as  a  pastor,  and  from  using  or  occupying  the 
parsonage  connected  with  said  church;  and  further  that 
he  be  enjoined  and  restrained  by  said  writ  from  in  any 
manner  interfering  with  any  of  plaintiff's  property  in 
any  manner;  and  that  upon  final  hearing  hereof  said  in- 
junction be  made  perpetual;  and  that  plaintiff  have  such 
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other  and  further  relief  as  to  this  court  may  seem  just 
and   equitable. 

It  seems  to  us  that  under  these  allegations  plaintiff 
would  not  have  been  entitled  to  receive  any  rental,  either 
for  the  church  or  the  parsonage,  and  that  a  judgment  for 
the  return  of  the  money  paid  defendant  as  pastor  would 
have  been  outside  of  the  issues.  With  the  vexed  question 
as  to  the  power  of  the  courts  over  ecclesiastical  matters 
we  do  not  think  it  necessary  to  deal.  The  real  questions 
in  the  case,  if  there  be  any,  relate  to  procedure  and  as  to 
what  shall  be  done  with  an  action  after  the  real  issues  have 
been  settled,  although  adjusted  during  the  pendency  of  the 
proceedings. 

The  trial  court  was  arbitrary  in  ordering  the  continu- 
ance of  the  case  on  its  own  motion.  But  it  appeared  when 
the  action  was  reached  for  trial  that  in  a  few  days  the 

regular    meeting    of    the    church    would    be 

M       Apply  AT  »    ■£(• 

tiemcnt  of  held,  and  that  at  this  meeting  such  proceed- 
tion.^  ^"**"  ^^S^  might  be  had  as  would  settle  the  con- 
troversy more  speedily  than  the  court  could 
do.  In  such  circumstances  we  are  not  disposed  to  reverse 
the  trial  court,  in  order  that  a  trial  may  now  be  had  of 
issues  which  are  entirely  dead.  Under  the  allegations  of 
the  petition,  there  does  not  appear  to  have  been  any  divi- 
sion of  the  church  membership  over  articles  of  faith,  creed, 
or  doctrine.  The  matter  was  largely  personal,  and  the 
storm  center  was  about  the  pastor.  His  following  seemed 
to  be  in  the  majority,  so  much  so  that  they  controlled  at 
elections  and  by  virtue  of  the  force  of  numbers  had  their 
way.  They  elected  their  own  officers,  changed  by-laws 
when  they  stood  in  the  way,  and  retained  defendant  Morse 
as  pastor.  The  body  which  called  or  employed  Morse  was 
at  least  a  de  facto  one,  and  was  not  one  which  had  de- 
parted from  the  faith.  With  such  matters  courts  are  slow 
to  interfere.  Even  were  all  the  allegations  made  against 
the  erstwhile  pastor  shown  to  be  true,  it  nevertheless  ap- 
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pears  that  he  still  had  a  majority  of  his  parishioners  with 
him. 

The  general  rule  as  to  the  power  of  the  courts  in  such 
cases  has  thus  been  stated: 

Our  only  judicial  power  in  the  case  arises  from  the 
conflicting  claims  of  the  parties  to  the  church  property  and 
the  use  of  it.     And  these  we  must  decide,  as  we  do  all 

other  civil  controversies  brought  to  this  tri- 

'*  cmiai^*)^'     bunal   for   ultimate   decision.      We   can   not 

vulcn?**''  .      decide    who    ought    to    be    members    of    the 

church,  nor  whether  the  excommunicated 
members  have  been  justly  or  unjustly,  regularly  or  irregu- 
larly cut  off  from  the  body  of  the  church.  We  must  take  the 
fact  of  expulsion  as  conclusive  proof  that  the  persons  ex- 
pelled are  not  now  members  of  the  repudiating  church; 
for,  whether  right  or  wrong,  the  act  of  excommunication 
must,  as  to  the  fact  of  membership,  be  law  to  this  court. 
Having  once  associated  themselves  with  many 
others,  as  an  organized  band  of  professing  Christians,  they 
thereby  voluntarily  subjected  themselves  to  the  disciplinary 
and  even  expulsive  power  of  that  body.  The  voice  of  the 
majority  has  prevailed  against  them.  They  by  that  fiat 
ceased  to  be  members  of  that  association,  and  with  the  loss 
of  their  membership  they  have  lost  all  the  privileges  and 
legal  rights  to  which,  as  members,  they  were  ever  entitled. 
Their  only  remedy  is,  therefore,  in  their  own  bosoms,  in 
a  consciousness  of  their  own  moral  rectitude,  and  in  the 
consolations  of  that  religious  faith  and  those  Christian 
graces  which,  under  all  temporal  trials,  will  ever  sustain 
the  faithful  Christian  and  adorn  the  pathway  of  his  earthly 
pilgrimages. 

Hendryx  v.  People's  United  Church,  42  Wash.  336 
(84  Pac  1123,  4  L.  K.  A.  (N.  S.)  1154)  ;  7  Am.  &  Eng. 
Ann.  Cas.  764;  Shannon  v.  Frost,  3  B.  Mon.   (Ky.)  253. 

Justice  Miller  of  the  United  States  Supreme  Court 
said  in  Watson  v.  Jones,  13  Wall.  679  (20  L.  Ed.  666): 
"In  this  class  of  cases  we  think  the  rule  of  action  which 
should  govern  the  civil  courts,  founded  in  a  broad  and 
sound  view  of  the  relations  of  church  and  state' under  our 
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system  of  laws,  and  supported  by  a  preponderating  weight 
of  judicial  authority,  is  that,  whenever  the  questions  of 
discipline  or  faith,  or  ecclesiastical  rule,  custom,  or  law 
have  been  decided  by  the  highest  of  these  church  judica- 
tories to  which  the  matter  has  been  carried,  the  legal  tri- 
bunals mu9t  accept  such  decisions  as  final,  and  as  binding 
on  them  in  their  application  to  the  case  before  them."  See, 
also.  Sale  v.  Church,  62  Iowa,  26;  Dueasel  v.  Proch,  78 
Conn,  343  (62  Atl.  152;  s.  c,  3  L.  E.  A.  (K  S.)  854)- 
and  note;  Mt.  Zion  Church  v.   Whitmore,  83  Iowa,   138. 

Conceding  arguendo  that  the  trial  court  was  some- 
what arbitrary  in  its  rulings,  the  fact  remains  that  there 
is  little  or  nothing  left  to  quarrel  over,  and  it  is  better 
for  all  concerned  that  this  controversy  be  ended  as  speedily 
as  possible.  We  reach  the  conclusion  that  the  trial  court 
did  not  err  in  its  final  decree,  and  that,  in  view  of  the  res- 
ignation of  the  pastor  and  his  departure  to  more  congenial 
fields,  there  is  nothing  left  to  quarrel  over,  save  a  question 
of  costs.  As  these  were  apportioned  by  the  district  court, 
we  are  not  disposed  to  make  any  modification  of  the  order 
with  respect  thereto.  We  are  not  to  be  understood  as  hold- 
ing that  the  injunction  was  not  rightfully  sued  out  in 
the  first  instance;  upon  that  proposition  we  express  no 
opinion  at  this  time,  for  it  is  not  necessary  that  we  do  so. 
Nor  is  it  expiedient  that  we  in  any  manner  prejudge  any 
future  actions. 

No  reversible  error  appears,  and  the  judgments  and 
decrees  must  be,  and  they  are,  affirmed. 


State  of  Iowa  v*  Francis  Hamilton,  Appellant. 

Witnesses:    objection  to  qualification:  review  on  appeal.    Objec- 
I    tion  to  the  qualification  of  witnesses  to  testify  to  the  reputation 
of  a  party  to  an  action  can  not  be  raised  for  the  first  time  on 
appeal. 
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Same:    weight  of  evidence.    The  fact  that  a  witness  testifying  to  the 
2    reputation  and  character  of  one  accused  of  crime  does  not  base 
his  evidence  on  any  direct  knowledge  of  circumstances  or  inci- 
dents goes  merely  to  the  weight  of  his  evidence. 

Appeal  from  Decatur  District  Court. — ^Hon.  H.  K.  Evans, 

Judge. 

Wednesday,  July  5,  1911. 

Defendant  was  accused  of  murder  in  the  second  de- 
gree^  and  convicted  of  manslaughter.  He  appeals.  Af- 
firmed. 

C.  W.  Hoffmun  and  V.  B.  McOinnis,  for  appellant. 

H.  TF.  Byers,  Attorney-General,  Chas.  W.  Lyon,  Asr 
sistant  Attorney-General,  and  Oeo.  W.  Baker,  Coimty  At- 
torney, for  the  State. 

Ladd,  J. — In  the  afternoon  of  September  27,  1909, 
several  persons  were  near  the  park  at  Davis  City.  Of 
these  the  accused  and  his  cousin,  Samuel  Hamilton,  were 
engaged  in  a  game  of  high  spades,  when  the  latter  seized 
the  former  about  the  neck  and  struck  him  twice.  Whether 
fhe  accused  had  cheated  is  in  dispute,  as  is  also  whether 
Samuel  drew  a  knife  and  threatened  to  cut  his  antagonist's 
throat.  The  accused  pulled  away  and  immediately  went 
to  the  business  portion  of  the  village,  and  purchased  a 
thirty-eight  caliber  revolver  at  one  store  and  cartridges  at 
another,  loaded  the  revolver,  and  started  back  toward  the 
park.  Meeting  deceased  near  the  bridge,  he  fired  twice, 
one  of  the  bullets  passing  through  S^muePs  head  and  caus- 
ing death  in  eighteen  hours.  The  deceased  was  unarmed, 
and  his  hands  were  in  'his  pockets  after  being  shot.  Prob- 
ably he  was  reputed  a  dangerous  and  quarrelsome  man 
with  some  reason,  and  the  accused  testified  that  as  he  ap- 
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proached  him  on  his  return  he  tendered  back  the  money 
he  had  won  from  him  at  high  spades^  and  proffered  friend- 
ship;  hut  that  deceased  responded  that  it  was  not  the  money, 
but  the  accused,  he  was  after,  and  reached  for  his  pocket, 
and  that  the  defendant  fired  upon  him  to  save  his  own 
life.  The  defendant  claimed  to  have  been  on  his  way 
home,  but  must  have  known  that  he  would  meet  deceased, 
and  was  shown  to  have  made  no  response  to  those  accost- 
ing him  when  going  to  and  returning  from  the  stores.  His 
story  was  somewhat  corroborated  by  the  testimony  of  one 
Wheeler,  who,  in  turn,  was  discredited  by  evidence  that 
he  had  made  contradictory  statements,  while  the  theory 
of  the  state  that  deceased  was  deliberately  shot  down  in 
cold  blood  was  confirmed  by  the  story  of  a  witness  whose 
reputation  for  veracity  was  assailed,  and  by  several  wit- 
nesses who  did  not  notice  any  demonstration  by  deceased. 
Ju3t  how  the  jury  came  to  ignore  the  circumstances  that 
deceased  fell  with  his  hands  in  his  pockets,  silent  but  un- 
controverted  evidence  that  the  testimony  that  he  reached 
for  his  pocket  was  untrue,  and  the  deliberate  purpose  mani- 
fested in  the  procurement  and  immediate  use  of  a  deadly 
weapon,  notwithstanding  defendant's  story  that  he  was 
arming  himself  for  protection,  is  not  perceived  unless  it 
be  that  they  softly  yielded  to  the  skillful  presentation  by 
able  counsel  of  the  situation  of  an  unfortunate  wife  and 
four  children  of  the  accused.  An  examination  of  the  rec- 
ord demonstrates  that  the  first  mistake  in  the  procedure  was 
that  of  the  grand  jury  in  not  indicting  defendant  for  mur- 
der in  the  first  degree,  instead  of  the  second  degree;  the 
second,  that  of  the  petit  jury  in  not  returning  a  verdict 
convicting  him  of  the  crime  charged,  instead  of  man- 
slaughter; and  the  third,  that  of  the  state  in  not  insisting 
upon  the  prompt  prosecution  of  this  appeal. 

None  of  these,  however,  can  now  be  corrected.  The 
only  errors  presented  relate  to  the  qualification  of  witnesses 
who  testified  to  the  defendant's  reputation  as  a  peaceable 
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and  law-abiding  citizen,  to  his  reputation  for  truth  and 
veracity,  and  to  his  character  for  morality,  and  yet  no  ob- 
jection seems  to  have  been  made  thereto,  nor  motion  to 
strike  the  evidence  adduced  from  the  record.  There  hav- 
ing been  no  ruling  of  the  trial  court  on  which  to  predicate 
error,  there  is  no  error  to  review.  Even  were  such  review 
possible,  however,  the  evidence  drawn  out  on  cross-exam- 
ination tending  to  impair  the  qualification  of  the  witnesses 
bore  only  on  the  value  or  weight  to  be  attached  to  their 
opinions.  If  one  has  lived  in  the  same  community  with 
another  many  years  and  during  that  time  been  acquainted 
with  him,  he  may  know  his  reputation  or  character,  al- 
though not  having  heard  of  particular  incidents  or  circum- 
stances affecting  these.  At  least,  it  can  not  be  said  to  be 
an  abuse  of  discretion  to  refuse  to  strike  the  testimony  of 
such  a  witness  from  the  record,  and  allow  it  to  be  consid- 
ered  by  the  jury  for  what  it  is  worth.  The  accused  has  no 
ground  for  complaint,  and  the  state  under  the  law  may  not 
complain  of  the  outcome  of  the  trial.  It  does  not  follow, 
however,  that  the  accused  will  pay  the  lawful  penalty  for 
the  crime  he  has  committed.  Its  inadequacy  is  not  to  be 
attributed  to  any  error  of  the  trial  court,  but  to  suscepti- 
bility of  the  jury,  who,  in  disregard  of  irrefutable  facts, 
allowed  themselves  to  be  cajoled  into  a  sympathetic  extenu- 
ation of  a  premeditated  murder.    The  judgment  is  affirmed. 


State  of  Iowa  v.  Fbank  Novak,  Appellant. 

Criminal  law:  rape:  declarations  of  prosecutrix:  admissibility. 
I  On  a  prosecution  for  assault  with  intent  to  rape  declarations  of 
the  prosecutrix  concerning  details  of  the  affair  are  not  admissible 
as  evidence  of  complaint,  but  if  the  declarations  were  made  so 
soon  dfter  the  transaction  and  under  such  circumstances  that 
they  clearly  appear  to  be  spontaneous  and  unpremeditated  then 
evidence  of  the  details  of  the  transaction  may  be  admissible  as 
res  gestae. 
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Same:    instruction  :  incxuded  offense.    Where  evidence  in  a  prose- 

2    cution  for  assault  with  intent  to  commit  rape  disclosed  no  other 

intent  than  that  involved  in  the  attempted  rape,  it  was  not  error 

to  refuse  an  instruction  concerning  assault  with  intent  to  do  great 

bodily  injury  as  an  included  offense. 

Appeal  from  Marshall  District  Court. — Hon.  J.  M. 

Pabkeb^  Judge. 

Wednesday,  July  5,  1911. 

The-  defendant  appeals  from  a  conviction  for  assault 
with  intent  to  commit  rape.     Affirmed. 

Cummings  &  Mote,  for  appellant. 

Oeorge  Cosson,  Attorney-General,  and  Jorin  Fletcher, 
Assistant  Attorney-General,  for  the  State. 

McClain,  J. — There  was  evidence  tending  to  show 
that  Miss  Mathie  Olson,  the  prosecuting  witness,  while 
alone  in  her  home  after  dark  on  the  evening  of  December 
16,  1909,  had  her  attention  attracted  by  someone  outside 
calling  "Gunder,"  that  being  the  name  of  her  nephew,  who 
resided  about  a  half  mile  away;  that  the  person  outside, 
after  knocking,  forced  open  the  door  into  the  room  where 
the  prosecutrix  was  seated  beside  the  stov6  reading  by  the 
light  of  a  lamp,  such  person  being  identified  as  the  defend- 
ant in  this  case;  that  the  defendant  attempted  to  shake 
hands  with  prosecutrix  and  oflfered  her  a  bottle  containing 
liquor,  and  threw  down  fifty  cents  on  the  table,  and  then 
proceeded  to  warm  himself  by  the  stove  after  taking  off  his 
coat,  something  being  said  about  coffee;  that  defendant 
said  he  could  speak  only  English  and  Bohemian,  while  the 
prosecutrix  was  only  able  to  converse  in  Norwegian;  that 
after  some  time  had  elapsed  defendant,  who  was  a  man  of 
about  thirty-four  years  of  age,  assaulted  prosecutrix,  who 
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was  seventy-one  years  of  age,  and  attempted  to  have  sexual 
intercourse  with  her  by  violence;  and  that  prosecutrix  es- 
caped after  her  clothing  had  been  partly  torn  and  ran  to 
her  nephew's,  where  she  screamed  in  distress  to  be  let  into 
the  house,  and  made  statements  indicating  that  someone 
had  attempted  a  criminal  assault  upon  her. 

I.  The  nephew  of  prosecutrix  and  his  wife  both  tes- 
tified as  to  the  declarations  of  prosecutrix  made  imme- 
diately upon  her  being  admitted  to   the  nephew's   house, 

and  while  she  was  in  a  state  of  great  ex- 

1.  Criminal  ^  ^^ 

dcdarJSons  citcmeut.  So  far  as  these  declarations  in- 
trii^'a'^i.  dicated  that  an  assault  had  recently  been 
sibjhty.  made   upon   her  with   intent   to   ravish,   the 

witnesses  were  allowed  to  testify  to  them  without  objec- 
tion, but  so  far  as  questions  asked  of  the  nephew's  wife 
called  for  a  narrative  of  declarations  relating  to  what  the 
prosecutrix  then  said  as  to  the  details  of  the  transaction, 
timely  objection  was  made,  and  it  is  now  contended  that  the 
court  erred  in  allowing  the  recital  by  the  witness  of  the 
details  given  by  the  prosecutrix  in  such  declarations.  On 
examination  of  the  record,  we  reach  the  conclusion  that  the 
witness  was  allowed  to  testify  as  to  declarations  relating 
to  the  details  of  the  transaction  which  were  not  admissible 
under  the  rule  limiting  proof  of  complaint  of  the  injured 
female  in  such  cases  to  the  general  fact  of  a  criminal  as- 
sault with  intent  to  ravish  and  the  identity  of  the  person 
making  such  assault.  The  rule  in  such  cases  has  often 
been  stated  and  need  not  now  be  elaborated.  See  State  v, 
Richards,  33  Iowa,  420;  State  v.  Barkley,  129  Iowa,  484; 
State  V.  Andrews,  130  Iowa,  609;  State  v.  Symens,  138 
Iowa,  113.  But  if  the  declarations  of  the  prosecutrix 
were  made  so  soon  after  the  transaction  to  which  they 
related  and  under  such  circumstances  that  they  clearly 
appeared  to  be  spontaneous  and  unpremeditated,  then  they 
were  admissible,  notwithstanding  the  general  rule  excluding 
evidence  of  hearsay.     McMurrin  v.  Rigby,  80  Iowa,  322; 
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State  V.  Andrews,  supra;  State  v.  Wheeler,  116  Iowa,  212; 
State  V.  Peterson,  110  Iowa,  647;  State  v.  Egbert,  125 
Iowa,  443.  We  think  the  declarations  were  made  at  such 
time  and  under  such  circumstances  that  they  appeared  to 
be  the  result  of  the  excitement  produced  by  the  assault 
upon  the  prosecutriz  and  her  flight  to  a  place  of  safety, 
and  they  were,  therefore,  admissible  under  what  is  gen- 
erally, although  somewhat  inaccurately,  described  as  the 
res  gestae  rule.  Bothrock  v.  Cedar  Bapids,  128  Iowa, 
252;  Hutcheis  v.  Cedar  Bapids  <&  M.  C.  B.  Co.,  128 
Iowa,  279;  Keyes  v.  Cedar  Falls,  107  Iowa,  509;  State 
V.  Jones,  64  Iowa,  349;  3  Wigmore,  Evidence,  sections 
1747-1751.  The  evidence  tended  to  show  without  con- 
troversy that  the  prosecutrix  escaped  from  her  home,  ran 
to  her '  nephew's  house  with  her  torn  drawers  dragging 
about  her  feet,  called  for  admission  to  the  house  with 
every  sign  of  urgency  and  distress,  and  immediately  by 
way  of  explanation  of  her  condition  and  fright  narrated 
what  had  occurred.  Certainly,  there  was  such  evidence  of 
excitement  and  want  of  opportunity  for  premeditation  as 
to  justify  the  court  in  receiving  evidence  of  the  declara- 
tions then  made. 

II.     The  court  instructed  the  jury  with  reference  to 
assault  and  battery  as  an   included   offense,  but  notwith- 
standing  a    requested   instruction    relating    to    an    assault 
Same-  in-  ^^^  intent  to  do  great  bodily  injury  failed 

ciSdi?d°Sf- "*"     *^  P^®  *^®  i^^y  *^y  instruction  on  that  sub- 
fcnsc.  jgg|.^     j^  |.j^£g  ^g  think  there  was  no  error. 

The  indictment  charged  in  the  usual  form  is  assault  with 
force  and  violence  with  intent  to  ravish  by  force  and 
against  the  will.  The  evidence  showed  no  other  intent 
to  do  violence  than  that  involved  in  an  attempt  to  ravish. 
Under  such  circumstances  no  instruction  as  to  assault  with 
intent  to  commit  great  bodily  injury  was  required. 

It  has  often  been  held  by  this  court  that  under  such 
allegations  and  proof  the  court  should  give  an  instruction  as 
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to  assault  and  battery.  State  v.  Barkley,  129  Iowa,  484; 
State  V,  Hutchinson,  95  Iowa,  566;  StaJte  v.  Wolf,  112  Iowa, 
458.  In  the  case  of  State  v,  Egbert,  125  Iowa,  443,  which 
was  a  prosecution  for  assault  with  intent  to  commit  rape, 
the  court  instructed  as  to  the  crime  charged  and  as  to 
simple  assault,  but  gave  no  instruction  as  to  assault  and 
battery;  and  the  conviction  was  reversed  for  failure  to 
properly  instruct  as  to  included  offenses  with  the  sugges- 
tion that  "as  the  evidence  tended  to  show  violence  such  as 
to  constitute  a  battery,  and  indeed  such  as  might  have 
evidenced  an  intent  to  commit  great  bodily  injury,"  the 
jury  should  have  been  instructed  as  to  these  possibly  in- 
cluded crimes.  In  no  other  case  called  to  our  attention 
has  there  been  any  intimation  by  this  court  that  assault 
with  intent  to  commit  great  bodily  injury  is  an  included 
crime  under  a  charge  of  assault  with  intent  to  commit 
rape.  Without  now  deciding  or  even  intimating  that  where 
there  is  evidence  of  an  intent  to  inflict  great  bodily  injury 
other  than  the  injury  involved  in  an  attempt  to  rape,  an 
instruction  as  to  assault  with  intent  to  commit  great  bodily 
injury  might  not  be  proper  and  necessary,  we  hold  that 
in  this  record  no  evidence  is  to  be  found  on  which  the  jury 
could  have  properly  convicted  the  defendant  of  assault 
with  intent  to  commit  great  bodily  injury.  Therefore  there 
was  no  error  in  failing  to  give  an  instruction  on  that  sub- 
ject. The  attempt  to  rape  a  female  over  the  age  of  con- 
sent necessarily  involves  in  its  accomplishment  the  exercise 
of  force  and  violence  such  as  to  constitute  a  battery,  but 
it  does  not  necessarily  involve  the  infliction  of  great  bodily 
injury.  State  v.  Snider,  119  Iowa,  15 ;  State  v.  Desmond, 
109  Iowa,  72;  State  v.  McDevitt,  69  Iowa,  549. 

Finding  no  error  in  the  record,  the  judgment  is  af- 
firmed. 
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B.  F.  Weymeb,  Appellant,  v.  The  Beixb  Plaine  Bboom 

Co.,  Appellee. 

Master  and  servant:    extra  compensation:    evidence.    In  this  suit 

1  by  the  discharged  manager  of  a  factory,  for  alleged  services 
rendered  outside  of  his  contract,  the  evidence  is  held  to  show 
that  the  services  were  either  paid  for,  or  were  voluntarily  ren- 
dered without  expectation  of  compensation,  and  a  directed  ver- 
dict for  defendant  is  sustained. 

Same:    implied  skill  of  employee:   negligence:   damages.    An  em- 

2  ployee  impliedly  agrees  that  he  has  a  reasonable  amount  of  skill 
in  the  work  and  that  he  will  exercise  a  reasonable  amount  of 
care;  and  he  is  liable  in  case  of  damage  to  his  employer  arising 
from  his  lack  of  skill  or  his  negligence;  but  where  the  damages 
shown  as  a  result  of  his  negligence  are  wholly  conjectural  and 
speculative,  as  in  this  case,  no  recovery  can  be  had. 

Appeal  from  Benton  District  Court. — ^Hon.  J.  M.  Pabkeb, 

Judge. 

Wednesday,  July  6,  1911. 

Action"  to  recover  for  extra  time  or  extra  services 
claimed  to  have  been  rendered  defendant,  while  in  its  em- 
ploy as  manager.  Claim  was  also  made  for  some  other 
items,  to  which  reference  will  be  made  during  the  course 
of  the  opinion.  Defendant  denied  plaintiff's  claims,  and 
pleaded  full  payment '  and  settlement  for  all  services  ren- 
dered. Other  defenses  were  also  interposed  which,  insofar 
as  material,  will  be  mentioned  as  we  proceed.  Defendant 
also  pleaded  a  counterclaim  for  damages  against  the  plain- 
tiff, due  to  his  mismanagement  of  defendant's  business, 
his  want  of  attention  to,  and  negligence  in,  the  conduct  of 
said  business  while  he  (plaintiff)  was  acting  as  manager 
thereof.     On  these  issues  the  case  was  tried  to  a  jury,  re- 
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suiting  in  a  directed  verdict,  which^  in  effect,  dismissed 
plaintiff's  petition  and  also  defendant's  counterclaim,  and 
both  parties  appeal.  As  plaintiff  first  perfected  his  ap- 
peal, he  will  be  called  appellant.     Affirmed. 

Thomas  H.  Milner,  for  appellant. 

C  Nichols  and  C.  W.  E.  Snyder,  for  appellee. 

Debmer,  J. — Defendant  is  a  corporation  engaged  in 
the  manufacture  of  brooms  at  the  city  of  Belle  Plaine. 
In  January  of  the  year  1907  it  employed  plaintiff  to  act 
as  manager  of  its  manufacturing  department  for  the  term 
of  five  years.  By  the  terms  of  the  agreement  plaintiff 
was  to  receive  the  sum  of  $2.60  per  day,  and  in  addition 
at  the  end  of  each  year  one-fourth  of  the  net  profits  of 
that  year.  Plaintiff  was  given  authority  to  employ  and 
discharge  men,  and  defendant  had  power  to  terminate  the 
contract  at  any  time  on  six  months'  notice  to  plaintiff,  in 
the  event  that  the  enterprise  should  show  a  loss.  Plaintiff 
immediately  entered  upon  the  discharge  of  his  duties  and 
so  continued  until  May  20,  1909,  when  he  claims  defend- 
ant summarily  discharged  him. 

This  action  was  brought  June  15,  1909,  and  in  it 
plaintiff  seeks  to  recover  upon  quantum  meruit  for  services 
rendered,  not  under  the  contract,  but  apart  therefrom,  on 
the  theory  that  they  were  not  covered  by  the  contract,  but 
were  rendered  at  defendant's  instance  and  request.  He 
also  asked  compensation  for  the  use  of  a  horse  which  he 
claimed  he  furnished  to  defendant  for  use  in  its  business, 
and  also  asked  to  recover  the  value  of  services  performed 
by  his  (plaintiff's)  minor  son.  Defendant  denied  that 
plaintiff  rendered  any  extra  services,  claimed  that  what- 
ever he  did  was  under  his  contract  as  manager,  and 
that  for  all  services  rendered  he  has  been  paid,  and 
that   his   account   has  been   settled   in  fulL     It   admitted 
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the  use  of  the  horse  by  plaintiff^  but  denied  that  such 
use  was  at  its  request,  and  says  that  plaintiff  volun- 
tarily used  the  animal  for  his  own  purposes,  without  at 
any  time  intending  to  charge  therefor.  It  admitted  that 
it  employed  plaintiff's  son  in  its  factory,  but  says  that  he 
had  been  fully  paid  for  all  services  rendered;  that  pay- 
ments were  made  on  plaintiff's  O.  K.'s,  and  that  plaintiff 
is  now  estopped  from  making  any  claim  for  work,  extra  or 
otherwise,  done  by  the  son.  Defendant  also  filed  a  counter- 
claim  in  the  sum  of  $1,000  for  damages  due  it  because  of 
plaintiff's  negligence  and  mismanagement  of  its  (defend- 
ant's) business,  his  absence  from  his  post,  failure  to  follow 
defendant's  instructions,  and  antagonizing  them  in  their 
business.  Such  were  the  issues,  and  after  hearing  all  the 
testimony  the  trial  court  directed  a  verdict  for  defendant, 
thus  dismissing  both  the  petition  and  the  counterclaim. 
Appellant's  argument  deals  solely  with  the  proposition  that 
the  court  was  in  error  in  dismissing  the  petition;  the  claim 
being  that  the  testimony  was  sufficient  to  support  one  or 
more  of  the  claims  made  therein.  .  On  its  cross-appeal  de- 
fendant insists  that  its  counterclaim  should  have  been 
submitted  to  the  jury. 

I.     The  essence  of  plaintiff's  claim  is  that  while  he 
was  employed   as  manager  of  the   factory  defendant  sent 
him  out  upon  the  "road"  to  select  and  buy  broom  corn,  and 
Master  and       ^^  ^^^^  *^^  disposc  of  the  manufactured  prod- 
cS5^emkti?i?    ^c^-     I^  t^^se  capacities  he  claims  to  have 
cvicfcncc  traveled  in  Kansas,  Oklahoma,  Illinois,  Min- 

nesota, South  Dakota,  and  perhaps  some  other  states.  Dur- 
ing all  of  these  times  he  claims  to  have  been  acting  as  de- 
fendant's manager,  and  admits  that  he  rendered  bills  to 
defendant  for  the  sum  of  $2.50  per  day,  and  also  included 
therein  his  expenses.  These  bills  were  rendered,  from  time 
to  time,  as  the  services  were  performed,  and  plaintiff  was 
each  time  paid  the  amount  thereof.  Moreover,  except  for 
the  first  few  weeks  while  plaintiff  was  performing  what  are 
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now  claimed  to  be  extra  services,  for  which  he  should  have 
additional  compensation,  he  was  paid  fifty  cents  per  day 
more  than  his  agreement  called  for;  he  (plainti^)  having 
demanded  this   increase   on   account   of  the   work   he   was 
doing.     Not  until  after  his  discharge  did   plaintiff  make 
any  such  claims  as  were  included  in  his  petition.     He  did 
present  his  bills  for  compensation  and  expenses,  and  these 
bills   w6re   promptly   paid.      Again   plaintiff   claims   extra 
compensation  for  time  employed  about  defendant's  factory 
in  writing  shipping  tags,  claiming  that  this  was  no  part 
of  his  duty  as  manager,  and  that  he  should  have  pay  for 
this  work  as  an  extra.     These  items  were  not  included  in 
his  bills,  and  nothing  was  heard  of  them  until  this  action 
was  commenced.     Plaintiff  employed  his  two  sons  to  work 
for  defendant,  and  having  a  horse  and  light  wagon  he  and 
the  boys  used  it  to  carry  them  from  their  homes  to  and 
from   the   factory.      This   was  four   times   per   day.      The 
horse  and  wagon  were  also  at  times  used  to  haul  broom 
corn  and  brooms  to  and  from  the  factory.     Plaintiff  used 
the  "rig"  as  he  pleased  and  when  he  pleased,  but  never 
made  any  claim  for  the  use  thereof  until   after  his  dis- 
charge by  defendant.     There   is   no  claim   that  defendant 
ever  requested  the  use  of  the  horse,  although,  through  its 
officers,  it  knew  that  the  outfit  was  used  at  times  in  the 
conduct  of  its  business.     Nothing  was  ever  said  about  it, 
however,  in  any  bills  rendered  by  plaintiff  during  the  time 
the  horse  and  wagon  were  being  used. 

The  other  claim  presented  by  plaintiff  arises  upon 
this  state  of  facts:  One  of  plaintiff's  sons  was  employed 
in  the  defendant's  factory,  his  name  was  upon  the  payroll, 
and  he  was  paid  for  his  services  from  time  to  time;  plain- 
tiff "O.  K.ing"  the  bills.  Plaintiff  now  claims  that  while 
this  minor  son  was  working  for  the  defendant  he  (the  son) 
taught  other  employees  how  to  run  the  stitcher — a  ma- 
chine which  sewed  the  brooms — and  that  for  this  he  (plain- 
tiff)   should   have   compensation;   the   son  being  a  minor, 
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flnd  he  (the  son)  being  under  no  obligation  to  teach  others 
how  to  do  work.  This^  like  other  claims,  made  its  appear- 
ance after  the  son  had  been  fully  paid  for  his  time,  and 
after  plaintiff's  discharge.  Indeed,  the  record  shows  that 
checks  were  issued  after  the  payroll  had  been  O.K.'d  by 
plaintiff,  and  the  checks  issued  to  his  sons  went  through 
plaintiff's  hands,  and  were  by  him  delivered  to  the  sons. 
Plaintiff  was  a  .director  and  officer  of  the  defendant  com- 
pany, was  present  at  many,  if  not  most,  of  the  meetings 
of  the  board,  heard  the  financial  statements  read  and  ex- 
amined them  many  times,  and  never  did  he  intimate  at 
these  times  that  defendant  was  indebted  to  him  upon  the 
claims  he  now  makes,  which,  according  to  the  petition, 
amounted  to  something  like  $2,110.  So  much  for  plain- 
tiff's claims. 

Upon  such  a  state  of  facts  it  is  difficult  to  adduce  an 
argument  stronger  than  the  facts  themselves,  disclosing  the 
absolute  want  of  merit  in  any  of  the  items  upon  which  the 
suit  is  brought.  Plaintiff's  duties  as  defendant's  manager 
were  not  very  accurately  fixed.  He  entered  upon  the  per- 
formance thereof  and  did  the  work  for  which  he  is  now  in- 
sisting upon  extra  compensation,  without  any  thought,  so 
far  as  defendant  knew,  that  he  was  to  have  more  than 
his  $2.50  per  day,  soon  increased  to  $3,  and  his  expenses 
away  from  home.  There  was,  as  we  believe,  no  intent  on 
plaintiff's  part  to  demand  his  entire  compensation,  as  pro- 
vided in  the  contract,  while  acting  as  manager,  and  at  the 
same  time  charge  or  receive  the  usual  and  ordinary  com- 
pensation for  services  upon  the  road.  Plaintiff  himself 
treated  his  services  either  as  being  within  the  terms  of  his 
contract,  or  as  a  substitute  therefor.  He  rendered  his  bills, 
which  were  for  a  time  put  in  as  expenses,  and  these  bills 
were  paid.  To  now  allow  him  an  extra  amount  would  un- 
doubtedly result  in  double  compensation.  All  his  claims 
seem  to  be  an  afterthought,  for  they  did  not  come  to  light 

until  after  his  discharge.     It  seems  to  us  very  clear  that 
Vol.  151  Ia.— 35. 
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insofar  as  plaintiff's  claim  for  his  own  time  is  concerned 
he  has  been  fully  paid  therefor.  As  to  the  use  of  the 
horse  and  wagon,  this  use  seems  to  have  been  entirely  vol- 
untary on  plaintiff's  part,  without  thought  of  compensa- 
tion  therefor.  Defendant  never  requested  the  use  of  the 
horse,  and  while  its  officers  knew  that  the  horse  and  wagon 
were  used  at  times  in  connection  with  the  business,  it  also 
knew  that  plaintiff  was  making  no  claim  to  compensation 
for  this  use.  The  claim  to  extra  compensation  for  work 
done  by  the  minor  son  has  no  thread  to  hang  on.  The  man 
who,  it  is  claimed,  the  son  taught  to  use  the  machine  had 
worked  with  it  some  time  before  the  boy  claims  to  have 
become  teacher.  Moreover,  if  he  did  impart  valuable  in- 
formation to  the  other  employees,  it  was  while  he  was 
being  paid  for  his  time  by  defendant,  and  without  any 
request  from  defendant  or  any  of  its  officers.  Although 
many  bills  were  made  for  time,  and  plaintiff  received  the 
checks  due  to  his  son  and  delivered  them  to  the  boy,  no 
thought  of  extra  compensation  seems  to  have  entered  the 
heads  of  either  until  plaintiff's  discharge.  Insofar  as 
plaintiff's  case  is  concerned,  there  was  nothing  to  submit 
to  a  jury.  Had  a  verdict  been  rendered  for  him  under  the 
testimony,  it  would  have  been  the  duty  of  the  court  to  have 
set  aside  such  verdict,  as  without  substantial  support  in 
the  testimony.  Meyer  v.  Houck,  85  Iowa,  319;  Converse 
V.  Morse,  149  Iowa,  454. 

II.  Did  the  court  err  in  refusing  to  submit  defend- 
ant's counterclaim  to  a  jury?  The  chief  complaint  is  that 
the  plant  made  no  money  under  plaintiff's  management; 

that  during  the  latter  end  of  the  period  for 
plied  skui  of  which  he  worked  plaintiff  took  no  interest 
negligence:        in  the  work ;  did  not  get  to  the  factory  until 

9  a.  m.,  when  he  should  have  been  there  at 
7  a.  m. ;  and  did  not  get  around  after  luncheon  until  after 
2  p.  m.  Defendant  also  introduced  testimony  as  to  com- 
parative results  under  plaintiff's   management,   and  after 
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it  had  discharged  him  and  taken  the  management  into  its 
own  hands,  and  managed  the  same  by  its  board  of  directors. 
The  damages  asked,  are  for  plaintiff's  failure  to  perform 
and  keep  his  contract  with  defendant,  and  for  his  negli- 
gence in  performing  his  duties.  It  is  true,  of  course,  that 
one  who  enters  the  employ  of  another  impliedly  agrees  that 
he  has  a  reasonable  amount  of  skill  in  the  work,  and  that 
he  will  do  the  work  with  a  reasonable  amount  of  care,  and 
in  case  of  damage  to  the  employer  arising  from  unskillful- 
ness  or  negligence  he  is  liable.  Woodrow  v.  Hawving,  105 
Ala.  240  (16  South.  720).  But  an  employee  is  not  liable 
for  mere  errors  in  judgment.  Page  v.  Wells,  37  Mich.  415. 
One  of  the  chief  difficulties  with  defendant's  counter- 
claim is  that  it  made  no  complaint  of  the  character  of  plain- 
tiff's work  until  a  short  time  before  his  discharge,  and 
that  it  paid  him,  without  any  diminution  of  his  wages  or 
claim  of  offset,  down  to  the  date  of  discharge.  Moreover, 
while  it  showed  plaintiff's  failure  to  keep  regular  hours, 
it  did  not  show  his  incapacity  for  the  work,  or  that  he 
did  not  use  reasonable  skill  in  what  he  undertook  to  do. 
All  that  it  showed  in  this  connection  was  that  plaintiff  did 
not  get  results,  and  that  when  it  discharged  plaintiff  and 
undertook  to  do  the  work  through  others  it  did  have  a 
margin  of  profit.  Whether  or  not  conditions  were  at  all 
times  the  same,  material  and  labor  of  the  same  cost,  demand 
and  selling  price  the  same,  does  not  sufficiently  appear. 
For  aught  that  appears,  save  as  to  the  keeping  of  regular 
hours,  the  difficulties  in  plaintiff's  management  may  have 
been  due  to  lack  of  business  skill,  or  to  errors  in  judg- 
ment. Granted  there  was  enough  testimony  to  take  the 
case  to  the  jury  on  the  question  of  plaintiff's  negligence, 
we  still  think  the  trial  court  was  right  in  directing  that 
no  recovery  could  be  had  on  the .  counterclaim,  for  the 
reason  that  the  damages  shown  were  wholly  conjectural 
and  speculative.  It  takes  rather  a  strong  showing  in  such 
a  case  to  hold  a  servant  or  employee  liable  for  failure  of 
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an  enterprise^  and  even  with  failure  shown  courts  are  re- 
luctant to  charge  all  the  results  to  the  employee.  So  many 
elements  enter  into  the  question  of  successful  management 
and  profits  from  any  venture  that  courts  naturally  are  verj 
conservative  when  it  comes  to  charging  results  to  an  em- 
ployee. 

Our  conclusion^  after  carefully  examining  the  whole 
record,  is  that  the  trial  court  was  right  in  directing  a 
verdict   for  defendant. 

The  judgment  must  therefore  be,  and  it  is,  affirmed. 


J.  C.  Williams  et  al.  v.  Shebman  Wolfgang  et  al.» 

Appellants. 

Nuisance:  breeding  op  animals:  evidence.  While  the  breeding  of 
animals  is  a  lawful  •  business  it  may  become  a  nuisance  if  con- 
ducted in  the  immediate  vicinity  of  a  residence  neighborhood, 
even  though  not  carried  on  in  plain  view  but  disclosed  by  the 
noises  incident  thereto.  In  this  action  the  evidence  is  held  to 
show  that  a  stable  used  for  breeding  horses  was  located  in  a 
residence  district,  and  was  sufficient  to  justify  a  finding  that  it 
amounted  to  a  nuisance. 

Appeal  from  Marshall  District  Court. — ^Hon.  0.  B. 

Bbabshaw^  Judge. 

Wednesday,  July  5,  1911, 

Action  in  equity  to  abate  a  nuisance.     There  was  a 
decree  for  plaintiffs,  and  defendants  appeal.     Affirmed. 

Binford  &  Farber,  for  appellants. 

« 

P.  E.  Northup  and  /.  L,  Carney,  for  appellees. 
McOlain,  J. — The  nuisance  complained  of  was  the 
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maintenance  in  the  residence  district  of  the  city  of  Mar- 
shalltown,  and  adjacent  to  the  plaintiffs'  residence,  of  a 
stable  in  which  stallions  weve  kept  for  breeding  purposes, 
and  to  which  mares  were  brought  in  order  that  they  might 
be  bred  to  such  stallions.  It  is  not  alleged  the  business  is 
so  carried  on  as  that  the  act  of  breeding  may  be  seen  from 
adjoining  premises,  or  that  the  stable  is  improperly  kept 
with  reference  to  its  sanitary  condition,  or  that  it  is  of- 
fensive by  reason  of  obnoxious  odors;  but  the  evidence 
shows  practically  without  controversy  that  during  the  breed- 
ing seasons,  which  include  at  least  five  months  of  the  year, 
mares  are  brought  to  the  stable  during  all  hours  of  the  day 
and  during  Sunday;  that  teams  of  horses  in  unusual  num- 
bers are  hitched  in  the  immediate  vicinity  of  the  stable 
and  that  from  the  stable  proceed  noises  of  neighing,  snort- 
ing, squealing,  and  stamping,  which  are  incident  to  the 
breeding  of  mares  therein,  and  plainly  indicate  to  persons 
in  the  vicinity,  not  only  the  nature  of  the  business  carried 
on  in  the  stable,  but  also  the  operations  conducted  therein 
as  effectually  as  though  the  acts  of  breeding  were  patent  to 
the  eye.  It  is  also  established  by  the  evidence,  as  indeed 
it  might  be  inferred  without  evidence,  that  the  knowledge 
of  these  operations  being  carried  on  in  the  immediate 
vicinity  is  a  source  of  annoyance  to  persons  of  reasonable 
sensibilities,  and  especially  to  parents  who  are  attempting 
to  rear  families  of  children  with  feelings  of  ordinary  de- 
cency and  propriety,  to  women,  to  people  who  are  enter- 
taining company  in  their  homes,  and  in  general  to  all  per- 
sons who  are  occupying  adjoining  premises  as  places  of 
residence.  ' 

The  evidence  plainly  brings  these  plaintiffs  within 
the  category  of  those  who  are  annoyed  by  defendant's  busi- 
ness. Plaintiff  Williams  occupies  with  his  family  a  resi- 
dence on  the  lot  immediately  west  of  defendants'  prem- 
ises, and  within  sixty  feet  of  defendants'  bam;  and  he  has 
a  tenement  house  on  the  rear  of  his  lot  which   is  still 
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closer  to  the  barn^  in  which  tenement  plaintiff  Painter 
resides.  Plaintiff  Scheiding  owns  the  premises  immediately 
east  of  defendants'  premises,  and  the  house  situated  thereon 
is  within  seventy-five  feet  of  defendants'  bam.  The  noise 
incident  to  the  conduct  of  defendants'  business  may  be 
heard  in  those  neighboring  houses,  even  though  the  doors 
and  windows  of  defendants'  bam  are  kept  closed,  and 
they  are  especially  annoying  during  the  summer  time,  when 
the  windows  and  doors  of  the  residences  are  necessarily 
open  for  considerable  portions  of  the  day,  and  the  porches 
of  such  residences  are  occupied  by  persons  desiring  to  enjoy 
comfort  and  quiet. 

While  the  breeding  of  animals  is  a  lawful  business, 
and  one  which  may  properly  be  carried  on  for  public  bene- 
fit and  private  gain,  it  may  constitute  a  nuisance,  if  car- 
ried on  under  such  circumstances  as  to  be  peculiarly  an- 
noying to  others,  as,  for  instance,  in  a  residence  district 
of  a  city.  In  this  respect  it  is  like  many  other  lawful 
businesses,'  such  as  those  of  conducting  a  livery  stable,  a 
blacksmith  shop,  a  rendering  establishment,  a  noisy  fac- 
tory, or  a  manufacturing  plant  emitting  smoke  and  noxious 
gases.  All  such  businesses  have  been  held,  under  various 
circumstances,  to  constitute  nuisances  in  residence  districts. 
Rhoades  r.  Cook,  122  Iowa,  336;  Millhiser  v.  WUlard,  96 
Iowa,  327;  Hughes  v.  Scheuernuin,  134  Iowa,  742;  Mc- 
Oill  v.  Pintsch  Compressing  Co.,  140  Iowa,  429;  Perdvai 
V,  Yousling,  120  Iowa,  451 ;  McMorran  v.  Fitzgerald,  106 
Mich.  649  (64  N.  W.  569,  58  Am.  St.  Rep.  511);  BaV 
timore  £  Potonuw  R.  Co.  v.  Fifth  Baptist  Church,  108  U- 
S.  317  (2  Sup.  Ct.  719,  27  L.  Ed.  739).  Pertinent  to 
the  case  before  us  are  those  cases  in  which  it  has  been  held 
that  the  keeping  of  jacks  and  stallions,  and  standing  them, 
for  breeding  purposes,  in  the  view  of  those  occupying  resi- 
dences, is  a  nuisance,  because  shocking  to  the  ordinary 
sense  of  decency.     Farrell  v.  Cook,  16  Neb.  483   (20  N. 
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W.  720,  49  Am.  Rep.  721) ;  Hayden  v.  Tucker,  37  Mo. 
214;  Nolin  v.  Mayor,  etc.,  4  Yerg.   (Tenn.)   163. 

The  shock  to  the  sense  of  deoeney  and  the  annoyance 
which  must  result  to  residents  from  the  fact  of  breeding 
stallions  to  mares  in  the  immediate  vicinity  is  obviously 
as  dear,  where  the  knowlQdge  of  the  acts  which  take  place 
in  carrying  on  such  business  are  made  known  by  the 
noises  peculiar  to  such  acts,  as  where  such  knowledge  is 
conveyed  by  sight,  and  the  evidence  shows  that  the  noises 
complained  of  indicate  as  unmistakably  to  an  ordinary 
person  the  actions  of  the  animals  kept  by  defendant  in 
his  stables,  and  brought  to  the  stables  in  the  prosecution 
of  his  business,  as  would  the  direct  sight  of  such  acts  of 
breeding.  It  seems  perfectly  plain,  therefore,  that  the 
business  carried  on  by  the  defendants  necessarily  consti- 
tutes such  an  annoyance  to  persons  living  in  the  vicinity 
as  that  it  should  not  be  permitted  in  a  residence  neighbor- 
hood. 

The  principal  contention  for  appellants  seems  to  be 
that  the  neighborhood  where  their  stable  is  located  is  not 
such  a  residence  neighborhood  as  to  render  their  business 
properly  objectionable  in  that  locality,  but  it  appears  from 
the  evidence  that  the  residence  district  of  the  city  of  Mar- 
shalltown  extends  to  and  includes  the  block  in  which  plain- 
tiffs' dwellings  are  situated.  It  is  true  that  in  the  eastern 
portion  of  the  block  there  is  a  small  factory  and  also  a 
building  intended,  but  not  now  used,  for  manufacturing 
purposes,  and  that  adjoining  the  block  on  the  east  side  is 
a  railroad  spur  leading  to  a  packing  plant  four  or  five 
blocks  distant,  and  further  that  east  of  this  spur  track  is 
the  manufacturing  district  of  the  city.  But  the  manifest 
line  between  the  residence  district  and  the  manufacturing 
district  is  east  of  the  premises  of  the  plaintiffs,  and  de- 
fendants' bam  is  on  the  rear  of  the  lot  occupied  by  them 
for  residence  purposes,  and  between  the  residence  lot  of 
Scheiding  and  that  of  Williams,     We  see  no  merit,  there- 


652  Abbauoh  V,  Alexandeb.     [151  Iowa 

fore^  in  the  claim  that  defendants'  barn  is  not  within  the 
residence  district  of  the  city. 

The  decree  of  the  trial  court,  enjoining  defendants 
from  nsaintaining  their  barn  for  the  purpose  of  carrying 
on  therein  the  breeding  of  stallions  to  mares,  is  manifestly 
right,  and  the  judgment  is  affirmed. 


Chables  Arbaugh,  Appellant,  v.  F.  M.  Alexander^ 

Appellee. 

Easements:    oral  agreement:    statute  of  frauds.    An  oral  agree- 

1  ment  by  which  one  party  is  to  construct  and  use  a  way  over 
the  land  of  another,  which  has  been  acted  upon,  the  way  con- 
structed and  actually  used  for  the  purpose  intended,  is  not  void 
simply  because  not  in  writing. 

Same:    consideration.    An  agreement  that  plaintiff  was  to  build  and 

2  maintain  a  highway  bridge  for  the  benefit  of  both  parties,  which 
has  been  performed,  is  supported  by  a  sufficient  consideration. 

Highways:     obstruction:    abatement  by  individual.     Even  though 

3  a  traveled  way  is  essentially  public  still  an  action  may  be  main- 
tained by  an  individual  to  abate  an  obstruction  if  he  has  suffered 
a  peculiar  and  personal  injury  therefrom. 

Appeal  from  Harrison  District  Court. — ^Hon.  W.  R.  Gbebk, 

Judge. 

Wednesday,  July  5,  1911. 

Action  in  equity  to  enjoin  the  defendant  from  ob- 
structing an  alleged  right  of  way.  A  demurrer  to  the 
petition  was  sustained,  and,  plaintiff  electing  to  stand  on 
his  pleading,  judgment  was  entered  against  him  for  costs. 
Plaintiff  appeals.     Reversed. 

8^  H.  Cochran,  for  appellant. 
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C.  A.  Bolter,  for  appellee. 

Weaves,  J. — So  far  as  material  to  this  appeal,  the 
petition  of  the  plaintiff  is  in  the  following  words: 

Plaintiff  for  cause  of  action  alleges:  That  he  is  the 
owner  of  two  hundred  acres  of  land  which  comers  with 
forty  acres  owned  by  the  defendant,  and  about  June  1^ 
1903,  plaintiff  and  defendant  made  an  oral  agreement  by 
the  terms  of  which  a  highway  which  had  been  traveled  by 
the  public  for  over  twenty  years  should  be  so  arranged  as 
to  pass  over  the  southeast  comer  of  the  defendant's  land, 
so  as  to  accommodate  the  plaintiff  and  the  public  to  a 
better  liighway  intersecting  the  regular  highway  known  as 
the  Steer  Creek  road;  and  it  was  further  agreed  that  if 
plaintiff  would  build  a  bridge  on  the  defendant's  land  in 
the  southeast  corner  thereof,  over  Steer  creek,  making  it 
part  of  said  road,  that  plaintiff  should  have  the  right  to 
use  said  road  and  bridge  in  common  with  defendant  and 
other  persons  as  long  as  defendant  should  live  or  owned 
the  land,  and  the  said  bridge  should  be  kept  up  by  plain- 
tiff. In  keeping  with  the  terms  of  said  oral  agreement,  the 
plaintiff  constructed  the  bridge  and  hasr  kept  it  in  proper 
repair  ever  since,  and  plaintiff  and  defendant  have  used 
the  said  road  and  bridge  ever  since  and  up  to  about  June 
20,  when  defendant  obstructed  said  road  by  placing  a  fence 
across  the  same  so  the  plaintiff  can  not  go  over  said  road 
and  bridge,  and  said  road  and  bridge  is  the  only  one 
plaintiff  can  use  to  go  northwest  to  the  intersection  of  the 
Steer  Creek  road;  that  the  obstruction  of  said  road  and 
bridge  was  unlawful,  constitutes  a  nuisance,  and  the  plain- 
tiff has  sustained  damages  by  reason  thereof  in  the  sum  of 
$100,  and  still  suffers  damages  different  from  the  public 
generally  by  reason  of  the  obstruction  preventing  him 
from  getting  out  of  his  premises  to  the  northwest. 

The  grounds  of  the  demurrer  to  this  petition  are  (1) 
that  the  plaintiff  pleads  an  oral  contract  for  the  creation 
or  transfer  of  an  interest  in  lands  when  by  the  statute  of 
frauds  such  agreements  are  unenforceable;  (2)  that  the 
petition  shows  that  the  contract  relied  upon  was  without 
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consideration;  and  (3)  that  plaintiff  is  not  the  real  party 
in  interest,  and  the  right  to  maintain  the  action,  if  any, 
is  in  the  public  and  the  constituted  public  authorities. 

We  are  of  the  opinion  that  the  petition  states  a  good 
cause  of  action,  and  the  trial  court  erred  in  sustaining 
the  demurrer  thereto.  It  is  true  the  pleading  is  not  a 
model  of  clearness,  but  it  may  fairly  be  gathered  therefrom 
that  the  parties  entered  into  an  agreement  by  which  a  right 
of  way  was  opened  across  the  defendant's  land,  to  be  used  in 
common  by  both  parties  so  long  as  defendant  continued  to 
own  and  occupy  said  premises,  that  in  consideration  thereof 
plaintiff  undertook  to  build  and  keep  in  repair  a  certain 
bridge  on  said  way;  that  plaintiff  has  performed  his  agree- 
ment by  constructing  and  maintaining  the  bridge;  and  that 
both  parties  continued  for  years  to  use  said  way  for  the  pur- 
pose for  which  it  was  intended  without  protest  or  objec- 
tion until  a  recent  date,  since  which  defendant  has  ob- 
structed it  by  a  fence. 

This  declaration  is  not  open  to  any  of  the  objections 

urged  in  the  demurrer.     An  oral  agreement  by  which  one 

party  is  to  construct  and  have  the  right  to  use  a  way  over 

Easemehts:        ^^®  IsLnd  of  the  Other,  which  agreement  has 

ment?*sututc     ^^^  actcd  upou  and  the  way  constructed  and 

of  frauds.  j^  being  actually  used  for  the  purpose  for 

which  it  was  intended,  is  not  void  simply  because  it  has 

not  been  reduced  to  writing.     Brown  v.  Honeyfield,   139 

Iowa,  414;  Anderson  v.  Simpson,  21  Iowa,  399;  Vannest 

V.  Fleming,  79  Iowa,  644;  Robinson  v.  Luther,  140  Iowa, 

723. 

"Sot  is  it  correct  that  this  petition  shows  the  alleged 
agreement  to  have  been  without  consideration.  It  is  dis- 
tinctly alleged  that  plaintiff  was  to  build  and  maintain 
3  Same-  consid-  *^®  bridge,  and  that  both  parties  should  have 
'  "^*>--  the  use  thereof  in  common.     This  agreement 

is  alleged  to  have  been  performed,  and  such  allegation  states 
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a  sufficient  consideration  for  a  license  to  the  plaintiff  to 
use  the  way. 

But  it  is  said  that  the  fence  built  by  the  defendant 
is  an  obstruction  to  the  enjoyment  of  a  public  right  only, 
and  the  action  can  not  be  maintained  by  the  plaintiff  in  his 
Highways-  individual  Capacity.  This  indicates  a  misap- 
aStSSnTby  prohensiou  of  the  record.  There  is  no  aver- 
Jndividuai.  mcnt  that  the  way  at  the  point  in  question 
is  a  public  highway.  On  the  contrary,  it  is  alleged,  that 
the  way  was  opened  across  the  land  of  defendant  as  the 
result  of  a  private  agreement  between  the  parties  in  order 
that  they  ^'and  others"  might  obtain  a  more  direct  and 
convenient  outlet  to  the  "regular  highway.''  The  fact  that 
this  agreement  is  shown  not  to  be  perpetual  or  permanent, 
but  is  to  terminate  when  defendant  ceases  to  own  or  oc- 
cupy the  land,  emphasizes  its  private  and  persontd  char- 
acter. Moreover,  even  if  the  way  was  essentially  public, 
it  would  not  necessarily  exclude  the  plaintiff  from  main- 
taining an  action  in  his  own  name  for  the  abatement  of 
the  obstruction,  if,  as  he  alleges,  he  suffered  peculiar  and 
personal  injury  therefrom.  Plati  v.  Railroad  Co.,  74 
Iowa,  127 ;  Ewell  v.  Oreenwood,  26  Iowa,  377. 

For  the  reasons  stated,  the  judgment  of  the  district 
court  must  be  reversed,  and  cause  remanded  for  further 
proceedings  in  harmony  with  this  opinion.     Reversed. 


The  State  of  Iowa,  on  complaint  of  Bosa  Pithan,  v.  Emil 

J.  Wangler,  Appellant. 

Bastardy:     evidence.     Evidence  of  the  condition  and  experience  in 

1  life  of  the  complainant  in  bastardy  proceedings  may  be  considered 
by  the  jury  on  the  question  of  whether,  under  the  circumstances 
shown,  she  permitted  defendant  to  have  intercourse  with  her. 

Same.    The  prior  residence  and  occupation  of  a  complainant  in  bas- 

2  tardy  proceedings  may  be  shown  in  a  general  way. 
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Same.    The  fact  that  there  were  other  children  in  the  family  older 

3  than  complainant  could  have  no  bearing  on  the  amount  to  be 
allowed  for  the  support  of  the  child;  and  that  she  had  lived  con- 
tinuously in  the  township  of  her  birth  could  have  no  bearing  on 
the  question  of  whether  defendant  was  the  father  of  the  child, 

and  an  admission  of  this  evidence  was  therefore  without  prejudice. 

» 

Same.    The  testimony  of  complainant  that  she  had  no  intimate  ac- 

4  quaintance  or  familiarity  with  men  other  than  her  father  and 
brothers,  was  competent  to  negative  improper  relations  with  others 
who  might  have  been  the  father  of  her  child. 

Same:    cross  examination.    Where  the  complainant  had  testified  that 

5  she  had  attended  other  parties  with  other  men,  prior  to  the  one 
at  which  defendant's  alleged  misconduct  occurred,  refusal  to  per- 
mit defendant  on  cross-examination  to  show  such  fact  was  not 
prejudicial. 

Same:     physical  examination.     The   stature   of   the   complainant 

6  being  open  to  the  observation  of  the  jury  and  her  exact  height 
having  no  material  bearing  on  the  question  of  defendant's  inter- 
course, under  the  circumstances  disclosed  at  the  time,  refusal  to 
order  a  measurement  of  her  height  was  not  erroneous. 

Same:     instructions:    assumption  of  facts.     Where  the  issue  of 

7  legitimacy  of  the  child  is  raised  in  bastardy  proceedings  the  court 
should  instruct  on  the  subject  without  request;  but  where  that 
issue  was  not  in  controversy  in  the  evidence  and  the  illegitimacy 
of  the  child  was  practically  conceded,  failure  to  instruct  was  not 
erroneous;  and  the  fact  that  in  the  requested  instruction  by  the 
defendant  there  was  no  indication  that  such  an  issue  was  involved 
is  confirmatory  of  the  conclusion  from  the  record  that  the  child's 
illegitimacy  was  not  questioned. 

Same:    instructions.    Although  an  instruction  in  bastardy  proceed- 

8  ings  that  if  the  jury  finds  by  a  preponderance  of  the  evidence 
that  defendant  was  the  father  of  the  child  they  must  find  him 
guilty,  but  if  they  find  he  was  not  the  father  they  must  consider 
him  not  guilty,  while  standing  alone  might  imply  an  affirmative 
finding  that  defendant  was  not  the  father  of  the  child  in  order 
to  justify  a  verdict  of  not  guilty,  still,  when  read  in  connection 
with  other  instructions  that  the  burden  was  upon  plaintiff  to  es- 
tablish by  a  preponderance  of  the  evidence  that  defendant  was  the 
father  of  the  child,  and  unless  this  fact  was  proven  they  should 
find  defendant  not  guilty,  it  was  not  misleading  or  subject  to  that 
objection. 

Same.     In  view  of  the  instructions  in  this  case  as  given,  including 

9  those  relating  to  the  burden  of  proof  and  preponderance  of  evi- 
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dence,  failure  of  the  court  to  give  requested  instructions  to  the 
effect  that  complainant's  testimony  should  not  be  given  more 
weight  than  the  testimony  of  defendant  simply  because  she  was 
a  woman,  and  that  the  jury  should  not  permit  any  sympathy  for 
her  misfortune  to  influence  their  verdict,  was  not  erroneous. 

Same:     evidence:    sufficiency.    The  evidence  in  this  action  is  re- 
10    viewed  and  held  to  sustain  a  verdict  for  plaintiff  notwithstand- 
ing the  inconsistencies  and  claimed  improbabilities  in  her  testimony. 

Appeal  from  Crawford  District  Court. — ^Hon.  F*  M. 

Powers,  Judge. 

Wednesday,  July  5,  1911. 

On  a  complaint  of  Rosa  Fithaiiy  filed  in  the  lower 
court  charging  defendant  with  being  the  father  of  her 
bastard  child,  the  defendant  was  found  guilty,  and  was 
ordered  to  pay  to  complainant  $100  per  annum  for  the 
support  of  such  child.  From  this  judgment  the  defendant 
appeals. — Affirmed* 

■ 

W.  A.  Helsell,  for  appellant. 

P.  J.  Kliriker,  County  Attorney,  and  Conner  <S  Lally, 
tor  the  State. 

McClain,  J. — There  was  evidence  tending  to  show 
that  on  the  21st  day  of  June,  1908,  the  defendant,  who 
had  taken  the  complainant  home  in  his  buggy  from  a  dance, 
had  sexual  intercourse  with  her  in  the  buggy  near  com- 
plainant's home,  and  that  her  child  born  in  March  follow- 
ing was  the  result  of  this  intercourse. 

The  assignments  of  error  relate  to  rulings  of  the  court 
in  the  admission  and  exclusion  of  evidence,  instructions 
given  to  the  jury,  and  the  sufficiency  of  the  evidence  taken 
as  a  whole  to  sustain  the  verdict. 

I.     Complainant,   as  a  witness,  having  testified   that 
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she  was  nineteen  years  old  when  her  child  was  bom,  and 
that  she  herself  was  not  the  oldest  child  in  her  father's 
1.  Babtaedy:  family,  was  asked  how  many  of  her  father's 

evidence.  children  were  older  than  herself,   and  over 

defendant's  objection  she  was  allowed  to  testify  that  there 
were  two  older.  She  was  also  allowed  over  timely  objec- 
tion to  testify  that  she  had  never  been  away  to  school,  and 
had  never  lived  in  any  other  place  than  the  township  in 
which  she  was  born.  The  complaint  as  to  the  rulings  per- 
mitting the  witness  to  testify  to  these  facts  is  that  they 
were  irrelevant  and  immaterial,  and  their  effect  was  to 
indicate  that  the  complainant  was  immature  and  inexperi- 
enced, and  that  they  were  therefore  calculated  to  excite  the 
sympathies  and  appeal  to  the  prejudices  of  the  jury. 

It  seems  to  us,  however,  that  the  condition  and  experi- 
ence in  life  of  the  complainant  was  a  matter  which  the 
jury  might  properly  consider  as  bearing  upon  the  question 
whether  in  fact  complainant  permitted  the  defendant  un- 
der the  circumstances  hereinafter  to  be  more  fully  stated 
to  have  intercourse  with  her.  However  this  may  be,  after 
the  witness  had  been  allowed  to  testify  without  objection 
that  she  was  not  her  father's  oldest  child,  it  could  not  pos- 
sibly have  been  prejudicial  to  defendant  that  she  was  al- 
lowed to  state  that  there  were  two  children  older  than 
herself. 

The  other  questions  objected  to  related  in  a  general 
way  to  complainant's  prior  residence  and  occupation.  Gen- 
eral questions  of  this  character  are,  as  we  understand  it, 

always  permitted.  The  cases  relied  on  for 
appellant  are  clearly  not  in  point  It  has 
been  held  in  this  court  that  in  a  civil  case  for  the  recovery 
of  damages  it  is  not  competent  to  show  the  size  of  the 
family  of  the  injured  person  as  bearing  upon  the  dam- 
ages to  be  recovered.  Beems  v.  C,  R.  I.  &  P.  B,  Co., 
68  Iowa,  150;  State  v.  Butledge,  135  Iowa,  581. 

But  plainly  in  this  case  the  question  as  to  the  num- 
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ber  of  children  of  complainant's  father  who  were  older 
than  the  witness  could  have  had  no  bearing  nor  effect  in 

the  determination  of  the  amount  to  be  al- 
lowed for  the  support  of  the  complainant's 
child,  and  under  the  record  it  is  impossible  to  imagine 
that  the  facts  as  to  the  complainant  having  lived  continu- 
ously in  the  township  of  her  birth,  and  not  having  been 
away  to  school,  could  have  had  any  effect  with  the  jury 
in  influencing  the  conclusion  to  be  reached  by  them  as  to 
whether  defendant  was  the  father  of  her  illegitimate  child. 
Clearly  the  rulings  of  the  court  if  erroneous,  were  not 
prejudicial  to  the  defendant. 

The  testimony  of  complainant  as  a  witness  given  over 
objection  for  defendant  that  no  other  man  than  defendant 
aside   from  her  father   and   brothers   had   ever   kissed   or 

hugged  her  was  competent  as  negativing  im- 
*•  ^""■-  proper  relations  with  other  men  who  might 

have  been  the  father  of  her  child. 

r 

During  the  cross-examination  of  this  witness  she  was 
asked  whether  she  had  gone  to  dances  before  and  after  the 
time  in  question  with  other  men  than  the  defendant,  and 
5.  Sams:  cross-       *^  objcctiou  to  such  qucstious  was  sustaiued. 

examination.  j^^   ^j^jg   ^.^jj^^g  ^^^^   ^^^j^   j^^^^   ^^^^   ^^   ^^^ 

judicial  error,  for  it  appeared  from  complainant's  testi- 
mony that  she  had  attended  other  dances  prior  to  the  one 
in  question,  and  that  she  had  gone  home  from  a  dance 
with  another  man  a  week  subsequent  to  the  time  in  ques- 
tion. If  it  was  competent  for  the  defendant  to  bring  out 
in  cross-examination  the  fact  that  complainant  had  attended 
other  dances,  then  the  fact  was  plainly  apparent  on  the 
record  by  complainant's  own  testimony,  and  the  defendant 
had  all  the  advantage  which  could  have  accrued  to  him 
from  an  answer  to  the  question  propounded. 

II.  Having  testified  that  the  intercourse  with  defend- 
ant took  place  in  a  buggy,  the  complainant  was  asked  on 
cross-examination    to   remove   her   hat,    and    stand    against 
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the  wall,  and  allow  her  height  to  be  measured  before  the 

6.  Same:  physical    J^^J'     ^he  court  Sustained  an  objection  to 
examination.       ^.j^j^    propositiou,    and    refused    the    request 

of  defendant  that  an  order  be  made  requiring  the  com- 
plainant to  submit  to  being  measured  as  to  her  height  by 
some  disinterested  person  to  be  appointed  by  the  court  in 
order  that  her  exact  height  thus  obtained  might  be  made  a 
matter  of  record.  At  this  time  there  was  nothing  to  indi- 
cate the  size  of  the  buggy  in  which  the  'intercourse  was 
charged  to  have  taken  place,  and  there  was  no  claim  on  the 
part  of  the  defendant  that  complainant  was  of  any  such 
extraordinary  height  that  intercourse  in  a  buggy  would 
have  been  impossible.  Later  in  the  case  evidence  was  in- 
troduced for  the  defendant  tending  to  show  that  the  buggy 
was  in  fact  of  small  dimensions,  but  at  the  time  complain- 
ant was  being  cross-examined  it  did  not  appear  that  the 
particulars  as  to  her  height  had  any  bearing  whatever  on 
the  credibility  of  her  testimony.  This  is  especially  true 
in  view  of  the  statement  of  counsel  made  in  the  lower 
court  in  this  connection  that  by  observation  he  could  see 
complainant  must  be  five  feet  eight  inches  in  height  and 
about  one  hundred  and  sixty  pounds  in  weight.  Surely 
her  height  was  not  so  extraordinary,  therefore,  as  to  make 
an  exact  record  of  it  material  to  the  proper  disposition  of 
the  case  either  in  the  lower  court  or  on  this  appeal.  We 
have  no  occasion  now  to  consider  the  rulings  of  this  court 
or  other  courts  as  to  the  right  to  have  a  physical  examina- 
tion made  in  order  that  a  physical  condition  having  a  ma- 
terial and  controlling  effect  on  the  right  of  recovery  shall 
be  made  apparent  to  the  jury.  In  the  first  place,  the 
height  of  complainant  was  open  to  the  jury's  observation, 
and  no  physical  examination  was  necessary  to  make  it  sub- 
stantially apparent;  and,  in  the  second  place,  the  exact 
height  of  complainant  had  no  material  bearing  under  the 
evidence  as  it  stood  at  the  time  defendant's  requests  were 
made.     The  impossibility  of  such  intercourse  taking  place 
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in  a  buggy  might  have  been  argued  to  the  jury  without 
any  specific  record  being  made  as  to  complainant's  exact 
height. 

IIL     Assignments  of  error  are  made  as  to  the  giving 

of  several  instructions,  but  the  only  one  of  these  which  is 

argued  relates  to  an  instruction  in  which  the  jurors  were  di- 

Same-  rected  as  follows :     "If  you  find  by  a  prepon- 

iwumpdon*'       derance  of  the  evidence  that  the  defendant 

of  facts.  jg  ijjg  father  of  the  illegitimate  child  of  Rosa 

Pithan,  you  must  find  him  guilty;  but,  if  you  find  that 

the  defendant  is  not  the  father  of  such  child,  you  must 

find  the  defendant  not  guilty." 

The  first  objection  to  this  instruction  is  that  it  as- 
sumed the  illegitimacy  of  the  child,  but  as  to  that  fact  there 
was  not  the  slightest  controversy  during  the  trial.  The 
fact  was  practically  conceded  by  the  defendant  and  none 
of  the  instructions  asked  by  him  indicated  that  he  ex- 
pected or  desired  to  have  any  issue  on  that  point  submitted. 
Of  course  if  there  had  been  any  such  issue  raised  by 
the  evidence,  the  court  should  have  instructed  upon  it 
without  request;  but  the  fact  that  in  the  instruction  asked 
there  was  no  indication  that  any  such  issue  was  involved 
confirms  the  conclusion  which  must  be  drawn  from  the 
entire  record  of  the  trial  that  the  defendant  at  no  stage 
of  the  proceedings  questioned  the  fact  of  illegitimacy. 

Another  objection  to  the  instruction  is  that  it  seems 
to  require  an  affirmative  finding  that  the  defendant  was 
not  the  father  of  the  child  in  order  to  justify  a  verdict 

8.  Sake:  ^^  ^^^  guilty-     Standing  alone,   the  instruc- 

mstnictions.       ^j^^  jg  ^^  ^j^j^  j-ggpect  objectionable,  for  the 

jury  should  have  returned  a  verdict  of  not  guilty  upon 

finding  that  the  preponderance  of  the  evidence  was  not  in 

favor   of   the   plaintiff.      But    in    another    instruction    the 

jurors   were   specifically   told   that   the   burden   was   upon 

the  plaintiff  to  establish  by  a  preponderance  of  the  evidence 

that  defendant  was  the  father  of  the  child,  and  that,  unless 
Vol.  151  Ia.— 36. 
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this  fact  was  bo  proven^  they  should  find  the  defendant 
not  guilty.  The  two  instructions  were  not  inconsistent 
It  is  true,  as  stated  in  the  second  clause  of  the  instruction 
quoted,  that,  if  the  jury  found  the  defendant  not  to  be 
the  father  of  the  child,  they  must  find  him  not  guilty. 
The  thought  that  the  jury  should  also  find  the  defendant 
not  guilty  if  plaintiff  failed  to  establish  by  a  preponder- 
ance of  the  evidence  that  the  defendant  was  the  father  of 
the  child  was  clearly  expressed  in  the  other  instruction.  It 
is  not  possible  that  the  'jurors  could  have  been  misled  by 
the  instruction  quoted  into  thinking  that  they  could  not 
find  the  defendant  not  guilty  unless  they  affirmatively 
found  that  the  defendant  was  not  the  father  of  the  child. 

IV.  The  court  failed  to  give  two  instructions  asked 
for  the  defendant  to  the  effect  that  complainant's  testimony 
should  not  be  given  more  weight  than  the  testimony  of 

the  defendant  simply  because  she  was  a  wom- 
an, and  that  the  jury  should  not  permit 
any  sympathy  for  the  misfortune  of  the  plaintiff  to  influ- 
ence their  verdict.  In  view  of  the  instructions  given  to 
the  effect  that  defendant  was  to  be  presumed  innocent  un- 
til the  jurors  were  convinced  by  a  preponderance  of  the 
evidence  that  he  was  guilty,  and  that  the  mere  fact  of  com- 
plainant being  the  mother  of  an  illegitimate  child  with  the 
paternity  of  which  defendant  was  charged,  was  of  itself 
no  evidence  of  his  guilt,  and  further  instructions  as  to 
the  meaning  of  the  terms  "burden  of  proof'  and  "prepon- 
derance of  the  evidence"  as  used  in  the  instructions,  we 
can  not  think  that  the  defendant  was  in  any  way  prejudiced 
by  the  refusal  to  give  the  instructions  asked.  Certainly 
the  jurors  must  be  presumed  to  know  without  specific 
instruction  that  of  itself  the  testimony  of  the  complainant 
should  not  be  given  more  weight  because  she  was  a  woman, 
and  that  they  should  not  allow  their  sympathies  with  the 
misfortune  of  the  complainant  to  lead  them  into  the  giv- 
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ing  of  a  verdict  against  the  defendant  without  a  prepon- 
derance of  the  evidence  against  him. 

V.     The  most  serious  contention  for  the  appellant  is, 
however,  that  the  evidence  for  the  plaintiff  was  so  absurd 
and  self-contradictory  that  the  jury  should  have  been  di- 
rected to  disregard  it  and  should  have  set 
'evidence:  asidc  the  vcrdict  for  insufficiency  of  the  evi- 

sufficiency. 

deuce.  In  support  of  this  proposition  we  are 
cited  to  the  case  of  Oraham  v.  0.  &  N.  W.  22.  Co.,  143 
Iowa,  604,  in  which  a  verdict  for  the  plaintiff  was  set 
aside  on  the  ground  that  the  story  told  by  witnesses  for  the 
plaintiff  was  incredible  and  unworthy  of  belief.  There  is 
no  such  situation  presented  by  the  evidence  in  this  case. 
The  complainant  testified  that  defendant,  with  whom  she 
had  had  a  slight  acquaintance  for  about  two  years,  danced 
with  her  several  times  on  the  evening  in  question,  and  also 
danced  several  times  with  her  sister,  who  accompanied 
her,  and  with  other  women;  that  on  learning  that  she  and 
her  sister  had  walked  to  the  dance. a  mile  and  a  half  or 
two  miles,  and  that  they  had  no  other  company,  he  proposed 
to  take  them  home  in  his  buggy;  that  he  proposed  they 
start  between  twelve  and  one  o'clock,  while  supper  was  in 
progress,  although  there  was  to  be  more  dancing  after  sup- 
per; that  the  sister  excused  herself  from  accompanying 
him  and  the  complainant  on  the  ground  that  she  had  found 
other  company;  that  defendant,  taking  complainant  in 
his  buggy,  proceeded  almost  immediately  to  caress  her 
with  familiarity,  and  to  propose  and  insist  upon  sexual 
intercourse,  promising  to  marry  her  if  pregnancy  re- 
sulted; that,  when  they  reached  the  gate  beside  the  high- 
way at  her  father's  home,  defendant  stopped  the  buggy, 
and  they  proceeded  to  have  sexual  intercourse  in  the  buggy; 
that  soon  afterward  complainant's  sister  and  the  young 
man  accompanying  her  came  up  behind  them  in  the  high- 
way, whereupon  defendant  drove  a  little  further  along 
the  road  across  a  bridge,  and  proceeded  tto  have  further 
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sexual  intercourse  with  complainant  still  in  the  buggy; 
that  defendant  thus  remained  upon  the  person  of  complain- 
ant for  more  than  an  hour,  and  then  assisted  her  from  the 
buggy  at  the  gate  and  allowed  her  to  go  into  the  house, 
where  she  found  her  sister  in  bed  and  asleep;  that  by  the 
time  she  reached  the  house  daylight  was  approaching;  and 
that  she  never  saw  the  defendant  again  nor  had  any  com- 
munication with  him  even  after  she  became  aware  of  her 
pregnancy  in  December  following  until  her  child  was 
born,  when,  at  the  suggestion  of  an  attorney  (not  the  at- 
torney for  plaintiff  in  this  case),  her  father  called  upon 
the  defendant,  who  then  admitted  having  taken  complain- 
ant home,  but  denied  that  there  was  any  occasion  to  marry 
complainant,  and  refused  to  do  so.  Defendant  and  the 
young  man  who  accompanied  the  sister  testified  that  about 
daybreak  defendant  overtook  the  other  on  the  highway, 
and  gave  him  a  ride.  The  alleged  inconsistencies  in  the 
story  as  developed  by  the  testimony  of  the  complainant 
and  witnesses  in  her  behalf  relate  to  the  improbability  that 
complainant  should  have  yielded  to  defendant  who  was  a 
casual  acquaintance,  and  not  a  suitor;  that  there  was  not 
time  enough  between  defendant's  arrival  at  the  dance  and 
the  alleged  time  of  his  departure  with  complainant  for 
him  to  have  danced  as  often  with  complainant  and  others 
as  her  testimony  indicated;  that  the  testimony  of  com- 
plainant is  inconsistent  in  other  respects  with  that  of  the 
witnesses  in  her  behalf  with  reference  to  the  time  when 
defendant  and  complainant  left  the  dance;  and,  finally, 
that  under  the  evidence  it  was  incredible  that  the  sexual 
intercourse  could  have  been  had  in  a  buggy  of  the  size  de- 
scribed by  defendant,  and  a  witness  who  testified  as  to 
the  measurements  of  the  buggy  subsequently  made.  It 
is  also  insisted  that  the  failure  of  defendant  to  again  seek 
the  complainant  and  her  failure  to  communicate  with  him 
after  she  knew  of  her  condition  until  her  child  was  bom 
render  complainant's  entire  story  incredible.     It  is  quite 
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evident  that  the  inconsistencies  referred  to  are  argumenta- 
tive rather  than  conclusive.  They  might"  well  have  been,  as 
they  no  doubt  were,  the  subject  of  forcible  comment  before 
the  jury  on  the  part  of  defendant's  counsel,  but  they  can 
not  be  regarded  by  us  as  conclusive  that  the  material 
portions  of  complainant's  testimony,  corroborated  as  she 
was  in  many  particulars  by  other  witnesses,  were  untrue. 
The  mere  fact  that  there  were  some  discrepancies  in  the 
evidence  as  to  time  and  surrounding  conditions  would  not 
warrant  us  in  saying  that  complainant's  story  was  an  en- 
tire fabrication. 

As  to  the  impossibility  of  sexual  intercourse  between 
defendant  and  complainant  in  such  a  buggy  as  defendant 
described,  it  is  sufficient  to  say  that  the  impossibility,  if 
such  might  be,  was  based  entirely  upon  uncorroborated  tes- 
timony of  defendant  that  the  buggy  which  he  and  his  wit- 
ness measured  was  the  same  buggy  in  which  he  drove  the 
complainant  to  her  home.  It  is  needless  to  say  that  such 
conclusive  impossibility  could  not  be  made  out  by  such 
testimony  of  defendant  without  other  testimony  as  to  what 
actually  happened.  We  are  not  justified  in  assuming  as 
a  matter  of  judicial  cognizance  that'  it  is  impossible  for 
sexual  intercourse  to  take  place  between  adults  in  a  single 
buggy,  nor  that  it  is  entirely  incredible  that  defendant 
should  have  remained  in  the  buggy  on  complainant's 
body  for  more  than  an  hour. 

In  view  of  the  many  minor  inconsistensies  in  the  testi- 
mony of  plaintiff's  witnesses  and  the  circumspect  and  quite 
persuasive  testimony  of  two  witnesses  for  the  defendant, 
who  appear  to  have  been  entirely  disinterested,  that  de- 
fendant was  at  the  dance  until  after  2  o'clock,  a  fact 
wholly  inconsistent  with  the  entire  story  of  complainant 
and  her  witnesses,  the  writer  of  the  opinion  and  Mr*.  Jus- 
tice Deemer  feel  that  we  should  as  jurors  have  reached 
the  conclusion  that  complainant's  case  was  not  made  out 
by  a  preponderance  of  the  evidence,  and  that  the  account 
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of  the  whole  transaction  given  in  defendant's  testimony 
was  more  reasonable  and  credible,  but  the  other  justices 
are  of  opinion  that  there  was  a  preponderance  of  the  evi- 
dence for  the  complainant.  However  harsh  and  unreason- 
able the  finding  of  the  jury  in  the  lower  court  may  seem 
to  be  from  defendant's  point  of  view,  it  nevertheless  does 
appear  to  a  majority  of  the  judges  of  this  court  that  there 
was  testimony  sufficient  to  sustain  a  verdict  for  the  plain- 
tiff, and  it  is  not  our  function  to  interfere  with  the  find- 
ing of  the  jury  based  upon  the  respective  credibility  of 
the  accounts  given  by  the  different  witnesses  as  to  the 
facts. 

The  judgment  of  the  trial  court  is  therefore  affirmed. 


Habriet  W.  Gray  et  al.,  v.  Solomon  Bloom,  George 

S.  Wright  et  al.,  Appellants. 

« 
Action  to  quiet  title:    adverse  possession:    pleading.    The  petition 

1  in  an  action  to  quiet  title  which  alleged  that  plaintiffs  and  their 
grantors  had  been  in  the  actual  occupation  and  ownership  of  the 
premises,  notorious  and  hostile  to  every  claim  of  defendant,  and 
that  by  reason  thereof  any  claim  or  interest  of  defendant  was 
barred  by  the  statute  of  limitations,  and  the  allegations  of  the 
r^ly  were  that  whatever  claim  or  right  defendant  asserted  was 
stale  and  barred  by  the  statute,  in  that  more  than  fifteen  years 
had  elapsed  prior  to  defendant's  assertion  of  title,  was  a  sufficient 
plea  of  the  statute  of  limitations,  in  the  absence  of  any  objection 
thereto. 

Same:    evidence.    Where  plaintiff's  grantor  had  continued  in  posses- 

2  sion  of  the  premises  as  owner,  paid  taxes,  made  repairs,  mort- 
gaged the  property,  and  in  every  way  treated  the  property  as  his 
own  for  the  statutory  period,  adverse  possession  as  against  the 
holder  of  a  sheriff's  deed  was  sufficiently  shown. 

Same:    limitations  :   laches  :   equitable  'power.    While  a  court  of 

3  equity  will  recognize  and  is  governed  by  the  statute  of  limitations 
it  also  has  power  to  disregard  and  reject  stale  claims  althou^ 
not  technically  barred. 
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Same;    i^ch^s.    Laches  will  not  be  imputed  to  one  in  the  continuous 

4  and  peaceable  possession  of  premises  because  not  resorting  to  a 
court  of  equity  to  maintain  his '  rights,  while  the  holder  ef  an 
adverse  title  who  sleeps  upon  his  rights  for  fifteen  year$,  and  till 
proof  of  the  rightfulness  of  plaintiff's  possession  has  been  ren- 
dered difficult  by  reason  of  the  death  of  his  grantor,  is  guilty 
of  laches. 

Same.    It  is  not  a  defense  to  a  plea  of  laches  for  failing  to  assert 

5  an  adverse  title  to  property  for  a  long  series  of  years  that  those 
in  possession  had  suffered  no  pecuniary  loss ;  as  loss  of  ^  timely 
opportunity  to  make  any  defense  to  an  adverse  claim  which  may 
have  existed  is  sufficient  reason  in  equity  for  refusing  to  enter- 
tain it  after  so  long  a  time. 

Appeal  from  Pottawattamie  District  Court, — ^Hon.  W.  R. 

Gbeen,  Judge. 

Wednesday^  July  5,   1911. 

Action  to  quiet  title  to  certain  described  premises  to 
which  plaintiffs  claim  to  hold  the  legal  title  as  heirs  of 
John  P.  Williams  and  Hannah  C.  Williams,  his  wife,  both 
deceased.  J.  C.  Spangler,  administrator  of  the  estate  of 
Hannah  C.  Williams,  who  survived  her  husband,  is  also  a 
party  plaintiff.  No  defense  was  made  for  Solomon  Bloom, 
but  Gfeorge  S.  Wright  by  way  of  answer  and  cross-petition 
alleged  title  in  himself  under  two  separate  sheriff's  deeds, 
executed  in  pursuance  of  execution  sales  under  judgments 
against  J.  P.  Williams,  and  he  asked  that  he  be  decreed 
to  be  the  absolute  and  unqualified  owner  of  said  premises. 
There  was  a  decree  for  plaintiffs  quieting  title  in  them, 
and  di9missing  defendant  Wright's  cross-petition,  and  from 
this  decree  he  appeals. — Affirmed. 

A.  W.  Askwith,  for  appellant, 

Flickinger  Bros.,  for  appellees. 

McOlaibt,  J. — ^It  appears  that  in  tHe  year  1874,  or 
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at  some  time  prior  thereto,  Jolin  P.  Williams  erected  on 
premises  described  as  lots  1   and  2  and  the  east  half  of 
lot  3,  in  block  7,  of  Mynster's  addition  to  Council  Bluffs, 
a  building  for  residence  purposes,  consisting  of  four  apart- 
ments  or   tenements,    the   western   of  which   was   situated 
on  the  west  fourteen  feet  of  lot  2  and  the  east  half  of  lot 
3,  and  that  he  was  in  possession  and  occupation  of  these 
tenements   by   himself    and    tenants    uninterruptedly    until 
his    death    in    August,    1908.      His    widow    died    about   a 
year  later,   and   plaintiffs,  who  are   the  children  of  Wil- 
liams   and   his    wife,    and    their   sole    surviving   heirs,    as 
such   claimed    to   be    the   owners   of   the   entire    premises 
above  described.     As  such  heirs  they  seek  to  quiet  their 
title  to  the  west  fourteen  feet  of  lot  2  and  the  east  half  of 
lot  3  as  against  defendant  Wright,  who  claims  title  thereto 
under   sheriff's   deeds.      It  should  be   stated,   however,   al- 
though perhaps  not  material  in  determining  the  rights  of 
the   parties,   that  John  P.   Williams,   although  he  erected 
these  tenements  in  1874,  or  perhaps  prior  thereto,  and  was 
apparently  in  the  occupancy  and  possession  thereof  from  that 
time,  did  not  have  record  title  until  1888,  when  his  mother 
executed    to   him    a   warranty    deed    therefor,    which   was 
recorded   in   1891.     Defendant  Wright's  claim  of  title  is 
based  on  the  following  records:     In  February,   1875,  the 
Council    Bluffs    Iron    Works    obtained    judgment    against 
John  P.   Williams  in  the  district  court  of  Pottawatamie 
County  for  the  sum  of  $132.56,  with  interest,  and  at  an 
execution    sale    under    this    judgment    had    in    November, 

1894,  the  premises  last  above  described  were  sold  to  de- 
fendant Wright  for  $150,  in  pursuance  of  which  sale  a 
sheriff's   deed   was   issued   to   said   Wright   in   November, 

1895,  and  duly  recorded;  and  in  September,  1891,  the 
Chicago  Lumber  Company  obtained  judgment  against  John 
P.  Williams  for  $162.03,  with  interest,  under  which  jud^ 
ment  the  same  premises  were  sold  under  execution  to  said 
Wright  in  November,   1895,  for  the  sum  of  $19,  and  a 
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sheriff's  deed  of  such  sale  was  executed  in  December,  1895, 
and  duly  recorded.  Until  after  the  death  of  John  P. 
Williams  and  his  wife,  defendant  Wright  had,  so  far  as 
the  record  shows,  asserted  no  right  to  possession  of  the 
premises  under  his  sheriff's  deeds.  On  the  discovery  of 
the  record  of  these  deeds,  when  effort  was  being  made  by 
plaintiffs  as  heirs  to  dispose  of  the  entire  premises  first 
above  described,  this  action  was  brought  to  quiet  plaintiff's 
title  as  against  defendant  Wright.  As  against  the  claim 
of  title  based  on  these  sheriff's  deeds,  the  plaintiffs  rely 
upon  the  statute  of  limitations  and  the  equitable  plea 
of  laches. 

I.     With  reference  to  the  statute  of  limitations,  the 

contention  for  defendant  is  that  the  statute  was  not  pleaded. 

But  in  their  petition  plaintiffs  allege  that  they  and  their 

Action  to         grautors  have  been  in  the  actual  occupation 

Sdierse'poMcs-    ^^^   Ownership    of    the   premises,    open,    no- 

sion:  pleadings,   ^orious  and  hostilc  to  each  and  every  claim 

of  defendant  for  ten  years,  and  that,  by  reason  thereof,  any 
claim  or  interest  of  defendant  is  barred  by  the  statute  of 
limitations,  and  in  their  reply  to  defendant's  answer  and 
cross-petition  they  allege  that  whatever  claim  or  right  is 
asserted  by  defendant  is  stale  and  'barred  by  the  statute 
of  limitation,  and  that  more  than  fifteen  years  had  elapsed 
after  the  obtaining  of  said  alleged  sheriff's  deeds  prior 
to  the  filing  of  defendant's  said  answer.  This,  in  the  ab- 
sence of  any  question  raised  by  defendant  as  to  the  suf- 
ficiency of  the  allegation,  properly  presented  to  the  court 
the  issue  as  to  whether  defendant's  claims  were  barred. 
Of  course,  the  possession  of  plaintiffs  and  their  ancestor 
would  not  be  adverse  unless  under  claim  of  right  or  color 
of  title,  but  the  pleading  that  the  statutory  period  of  limi- 
tation had  run  as  against  defendant's  claim  or  interest 
by  reason  of  the  adverse  possession  of  plaintiffs  and  their 
ancestor  was  sufficient  to  present  the  issue  of  the  bar  of 
the  statute. 
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As  to  the  facts,  the  contention  for  appellant  is  that 

after   the  execution   and   recording  to   the   sheriff's   deeds 

John   P,   Williams   continued   in   possession   impliedly   as 

s.  Sams:  ^^  tenant  of  the  grantee  in  such  deeds,  and 

evidence.  ^j^^^   after  the  execution   and   recording  of 

the  deeds,  Williams  had  no  claim  of  right  or  color  of 
title  upon  which  plaintiffs  can  now  plead  the  statutory  limi- 
tation. But  the  question  whether  Williains  was  in  the  pos- 
session and  occupancy  of  the  premises  after  the  execution 
and  recording  of  the  sheriff's  deeds  as  a  tenant  of  Wright 
or  under  a  claim  of  right  and  color  of  title  notwithstand- 
ing the  existence  of  the  deeds  was  a  question  of  fact. 
It  appears  that  after  the  execution  of  the  deeds  he  con- 
tinued as  owner  to  pay  the  taxes,  kept  the  premises  in  re- 
pair, and  held  them  as  his  own.  It  also  appears  that  dur- 
ing this  time  he  executed  a  mortgage  on  the  permises  as 
his  own,  and  in  every  respect  treated  the  premises  as 
though  they  belonged  to  him  in  his  own  right.  This  was 
sufficient  to  show  a  possession  adverse  to  Wright  holding 
the  sheriff's  deeds  under  a  claim  as  owner  against  the 
whole  world.  Wilbur  v.  Cedar  Rapids  &  M.  R.  R.  Co,, 
116  Iowa,  65. 

II.  As  against  defendant's  claims,  plaintiffs'  plea  of 
laches  is  still  more  conclusive.  In  this  state  a  court  of 
equity  recognizes  as  binding  upon  it  the  provisions  of  the 
3.  Same-  statutc  of  limitations,  but  it  also  possesses 

iadleV/*«?uit.      *^®    equitable    power    of    disregarding    stale 
able  power.       daims,  cvcu  though  they  may  not  have  been 
technically  barred  by  the  statute.     In  Mahaffy  v.  Paris; 
144  Iowa,  220,  this  language  is  quoted  with  approval  from 
another  case: 

A  court  of  equity  applies  the  rule  of  laches  accord- 
ing to  its  own  circumstances.  Whether  the  time  the  negli- 
gence has  subsisted  is  sufficient  to  make  it,  effectual  is  a 
question  to  be  solved  by  the  sound  discretion  of  the  eonrt 
•     •     •     The  law  of  laches,  like  the  principle. of  the  limi- 


Nv 
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tation  of  actions,  was  dictated  by  experience,  and  is  founded 
in  a  salutary  policy.  The  lapse  of  time  carries  with  it 
the  life  and  memory  of  witnesses,  the  muniments  of  evi- 
dence, and  other  means  of  proof.  The  rule  which  gives 
it  the  effect  prescribed  is  necessary  to  the  peace,  repose, 
and  welfare  of  society.  A  departure  from  it  would  open 
an  inlet  to  the  evils  intended  to  be  excluded. 

To  the  same  effect,  see  Withrow  v.  Walker,  81  Iowa, 
651;  Horr  v.  French,  99  Iowa,  73;  Bacon  v.  Chase,  83 
Iowa,  521;  Loesche  v.  Ooerdt,  123  Iowa,  55;  Joseph  v. 
Davenport,  116  Iowa,  268;  Mathews  v.  Cvlbertson,  88 
Iowa,  A&4:\Mxchel  v.  Walraven,  92  Iowa,  423;  Wenger  v. 
Thompson,  128  Iowa,  750;  Woodward  v.  Barr,  128  Iowa, 
727;  Warner  v.  Hamill,  134  Iowa,  279;  Doyle  v.  Bums, 
123  Iowa,  488;  Oalliher  v.  Cadwell,  145  U.  S.  369  (12 
Sup.  Ct.  873,  36  L.  Ed.  738) ;  Mackall  v.  CasiUar,  137 
U.  S.  556  (11  Sup.  Ct.  178,  34  L.  Ed.  776)  ;  Abraham 
V.  Ordway,  158  TJ.  S.  416  (15  Sup.  Ct.  894,  39  L.  Ed. 
1036);  Hammond  v.  Hopkins,  143  U.  S.  224  (12  Sup. 
Ct  418,  36  L.  Ed.  134). 

After  allowing  Williams  and  these  plaintiffs  as  his 
heirs  to  remain  in  undisturbed  possession  and  occupancy 
of  the  premises  for  nearly  fifteen  years  and  after  proof 
4.  Sauk:  ^^  *^  ^^^  rightfulness  of  this  possession  and 

^^^^  occupancy  as  adverse  to  defendant's  claims 

had  become  impossible  by  reason  of  the  death  of  Williams, 
it  would  be  most  inequitable  to  allow  defendant  to  assert 
title  under  his  sheriff's  deeds.  Laches  can  not  be  imputed 
to  plaintiffs  or  their  ancestor  for  they  have  been  continu- 
ally in  the  peaceable  possession  and  occupancy  of  the 
premises,  and  no  resort  to  a  court  was  necessary  to  main- 
tain their  rights.  Such  continuous  possession  and  occu- 
pancy was  notice  to  the  whole  world,  and  they  had  no 
occasion  to  resort  to  a  court  of  equity  until  it  became 
apparent  that  there  was  some  hostile  assertion  of  right. 
Buckman  v.  Corey,  129  TJ.  S.  387  (9  Sup,  Ot.  316,  82 
L.  Ed.  728). 
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It  is  not  a  sufficient  answer  to  plaintiffs'  plea  of 
laches  to  say  that  plaintiffs  and  their  ancestor  suffered  no 
direct  pecuniary  loss  by  the  failure  of  defendant  Wright 

to  take  possession  under  his  sheriff's  deeds. 
The  loss  of  timely  opportunity  to  make  any 
defense  which  may  have  existed  constitutes  a  sufficient  rea- 
son in  equity  for  refusing  to  defendant  Wright  his  oppor- 
tunity to  now  show  that  the  title  and  right  to  possession 
accrued  to  him  fifteen  years  before  he  came  into  a  court 
of  equity,  asserting  for  the  first  time  in  any  active  man- 
ner so  far  as  this  record  shows  his  claims  under  such  deeds. 

The  decree  of  the  trial  court  is  affirmed. 


State  of  Iowa,  Appellee,  v.  Henry  Thomas^  Appellant 

Criminal  law:    evidence:    scope  of  cross-examination:    discretion. 

1  The  scope  of  cross-examination  is  largely  a  matter  of  discretion 
with  the  trial  court  and  unless  its  rulings  limiting  the  examina- 
tion are  arbitrary  and  result  in  prejudice  they  will  not  be  dis- 
turbed on  appeal. 

Same:     murder:   evidence.    On  a  prosecution  for  murder  the  court 

2  may  permit  a  showing  of  the  deceased's  previous  history;  and 
refusal  to  permit  mere  repetition  of  testimony  previously  given 
is  not  prejudicial  error. 

Same:     self-defense:    instruction.    An  instruction  that  one  acting 

3  in  self-defense  may  ust  such  means  as  he  deems  necessary  when 
acting  as  a  reasonably  prudent  person,  to  the  extent  of  killing 
his  assailant;  but  before  he  will  be  excused  for  using  a  weapon 
resulting  in  death  it  must  appear  that  his  danger  was  so  immi- 
nent that  to  save  his  life  it  was  necessary  to  kill  his  assailant; 
that  when  one  acting  as  a  reasonably  prudent  man  believes  that 
his  life  is  in  danger  he  is  justified  in  using  such  force  as  an  ordi- 
nary prudent  person  would  in  a  like  situation  probably  exercise, 
and  that  it  must  appear  beyond  reasonable  doubt  that  the  accused 
killed  his  assailant  and  did  so  in  necessary  self-defense  is  a  suffi- 
cient submission  of  the  issue  of  self-defense. 

Same:    evidence  of  accused:    credibility.     An  accused  may  right- 

4  fully  testify  in  his  own  behalf  but  the  credibility  of  his  evidence 
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is  a  matter  exclusively  for  the  jury;  and  in  weighing  his  evi- 
dence it  may  consider  his  manner  of  testifying,  the  reasonable- 
ness of  his  testimony  and  his  interest  in  the  result  of  the  case. 
The  jury  is  not  required  to  blindly  accept  his  evidence  as  true 
but  is  to  determine  whether  it  is  in  fact  true  and  made  in  good 
faith  or  only  for  the  purpose  of  avoiding  conviction. 

Appeal  from  Polk  District  Court. — ^Hon.  Lawrence  Db 

Gbaff,  Judge. 

Wednesday,   July   5,   1911. 

Indictment  for  murder  in  the  first  degree.  Trial  to 
a  jury,  verdict  of  guilty,  and  judgment  of  imprisonment 
for  life.     Defendant  appeals. — Affirmed. 

J.  B.  Rush  and  Thomas  L.  Sellers,  for  appellant. 

Oeorge  Cosson,  Attorney-General,  and  Henry  E.  Samp- 
son.  Special  Counsel,  for  the  State. 

Deemeb,  J. — ^Defendant  and  deceased,  one  Harry  L. 
Cook,  were  in  the  employ  of  the  Turner  Improvement  Com- 
pany, which,  on  the  18th  day  of  June,  1910,  was  engaged 
as  a  contractor  in  paving  what  is  known  as  East  Fourth 
Street  in  the  city  of  Des  Moines.  Cook  was  acting  as  time- 
keeper for  the  company,  and  defendant,  a  colored  man, 
was  working  for  the  company  as  an  ordinary  day  laborer. 
On  the  evening  of  the  l7th  of  June,  defendant  went  to 
the  deceased  and  made  claim  of  some  time  coming  to  him. 
This  was  denied  by  Cook,  and  deceased  left  him  (Cook). 
On  the  next  morning,  somewhere  between  eight  and  nine 
o'clock,  defendant  and  two  other  colored  men  were  seen  in 
conference,  and  defendant  was  heard  to  say  that  he  was 
going  down  to  "the  works"  and  have  his  pay.  The  men 
were  apparently  excited,  and  defendant  was  advised  by 
a  policeman,  who  was  at  hand,  to  stop  drinking  and  to 
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keep  away  from  the  works,  where  he  might  cause  trouble. 
To  this  defendant  responded,  ^^By  God,  I  am  going  to  have 
my  money  anyway."  Shortly  thereafter  defendant  with 
his  companions  appeared  at  the  works,  and  defendant  again 
asked  Cook  ^'for  his  time."  Cook  then  asked  him  how 
much  he  thought  he  was  short,  to  which  defendant  re- 
sponded that  he  did  not  know,  but  he  knew  he  was  short 
Cook  then  asked  him  how  he  knew,  to  which  he  responded, 
*^ell,  because,  by  God,  I  know  I  am  short"  The  conversa- 
tion continued  for  some  time ;  defendant  becoming  boisterous 
and  using  violent,  profane,  and  abusive  language  toward 
Cook.  At  one  time  defendant  said,  '^I  will  have  it,  or  I 
will  get  you."  Finally  Cook  was  seen  to  throw  his  hand 
to  his  side,  and  was  heard  to  say,  ^'He  got  me  I  Yes;  he 
got  me  with  a  knife  right  between  the  ribs." 

After  stabbing  Cook,  defendant  stood  a  few  moments, 
knife  in  hand,  and  then  started  walking  rapidly  in  an 
easterly  direction.  Cook  called  for  some  one  to  stop  him. 
Thereupon  one  Eaton  started  after  defendant,  and  he 
(defendant)  turned  and  began  to  throw  stones  at  Eaton. 
Catching  up  with  defendant,  Eaton  struck  him  with  his 
fist  and  kicked  the  knife,  which  he  was  still  holding,  out 
of  his  hand.  A  policeman  then  appeared  upon  the  scene 
and  took  defendant  in  custody.  While  in  charge  of  the 
policeman,  defendant  heard  some  one  say  that  Cook  was 
dying,  and  fearing,  as  he  said,  a  mob,  he  broke  away  from 
the  officer  and  made  his  escape,  going  to  South  Des  Moines, 
where  after  an  exciting  chase  he  was  captured  in  a  patch 
of  weeds  in  the  south  part  of  the  city  and  taken  to  police 
headquarters.  Cook  died  from  the  effects  of  his  wound 
some  time  the  next  day.  The  knife  had  penetrated  the 
lung  tissue,  and  had  passed  through  the  diaphragm  into 
the  liver;  the  wound  being  something  like  three  and  one- 
half  inches  long.  Defendant  claimed  on  the  trial  that  he 
was  acting  in  self-defense.     The  jury  found  him  guilty  of 
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murder  in  the  first  degree^  and  sentence  was  passed  ac^ 
cordingly. 

For  a  reversal  defendant  relies  upon  many  grounds, 
and  the  briefs  presented  by  his  counsel  (which  are  type- 
written), because  of  failure  to  comply  with  our  rules,  are 
overburdened  with  alleged  errors  presented  in  such  a  man- 
ner that  it  is  difficult  to  arrive  at  the  exact  propositions 
relied  upon.  In  general  it  may  be  said  that  complaint  is 
made  of  the  rulings  on  the  admission  and  rejection  of 
testimony,  of  some  of  the  instructions,  and  finally  it  is  in- 
sisted that  the  verdict  is  without  support  in  the  evidence. 
We  shall  not  notice  all  the  points  made,  for  many  of  them 
are  ruled  by  previous  cases,  and  are  not  debatable. 

I.  Turning  first  to  the  rulings  on  testimony.  Many 
complaints  are  made  because  of  undue  limitation  placed  upon 
the  cross-examination  of  some  of  the  state's  witnesses.    This 

matter  is  so  largely  within  the  discretion  of 
evidence:       '    the  trial  court  that  reversals  are  few  because 

scope  of  crow* 

cxamiiMtion:      thereof.    It  must  be  shown,  before  error  can 

discretion.  ^  ' 

be  predicated  upon  such  rulings,  that  they 
were  arbitrary  or  unfair,  and  resulted  in  prejudice  to 
defendant.    That  does  not  appear  here. 

Something  of  the  previous  history  of  the  deceased  was 

shown  by  the  state,  over  the  defendant's  objections.     In 

this  there  was  no  error.     Counsel  for  defendant  insisted 

a.  Samb:  murder:    ^^po^  many  repetitions  from  the  witnesses  of 

evidence.  ^^jj.  testimony,  and  upon  this  ground  many 

objections  were  interposed  by  the  county  attorney,  which 
were  sustained  by  the  trial  court.  In  no  instance  do  we 
find  any  error  prejudicial  to  defendant.  The  matter  sought 
to  be  shown  had  already  been  brought  out,  and  nothing 
could  be  gained  by  repetition,  save  a  useless  expenditure 
of  time. 

Defendant  claimed  that  after  some  words  had  passed 
between  him  and  Cook,  at  the  time  of  the  fatal  difficulty, 
Oook  assaulted  him  with   a  shovel;  that  he   (defendant) 
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backed  away  as  far  as  he  could,  in  the  meantime  getting 
out  his  knife,  and  that  finally  to  save  his  life  or  his  per- 
son from  great  bodily  harm  he  stabbed  deceased.  This 
was  denied  by  some  of  the  state's  witnesses,  and  thus  arose 
the  principal  issue  in  the  case.  When  arrested  defendant 
had  some  wounds  about  his  head  which  he  claimed  were 
made  by  the  shovel,  but  the  state  contended  that  these 
were  made  by  a  billy  in  the  hands  of  an  officer,  or  officers, 
when  the  arrest  was  being  made.  Testimony  pro  and  con 
with  reference  to  these  disputed  matters  was  fully  devel- 
oped, and,  while  some  rulings  made  by  the  trial  court 
were  doubtless  erroneous,  they  were  either  cured  by  others, 
or  were  without  prejudice  to  defendant 

IL     Instructions  ten  and  twelve,  reading  as  follows, 
are  complained  of: 

(10)     A  defense  offered  in  this  case  is  that  of  self- 
defense.     A  man  acting  in  necessary  self-defense  may  use 
and  adopt  such  means  as  he  may  deem  necessary  acting  as 
Same-  ^  reasonably  prudent  person  would  act  under 

self-defense:       the  circumstauccs  and  even  to  the  extent  of 

instruction.  -,  ."ii»i»»  iimi«  i» 

doing  great  bodily  injury,  or  to  killing  his 
assailant.  If  you  find  from  all  the  evidence  in  this  case 
that  the  injury  done  and  committed  upon  the  person  of 
Harry  L.  Cook  which  caused  his  death,  if  you  find  it  did 
cause  his  death,  was  done  in  necessary  self-defense,  then 
the  law  does  not  impute  any  crime,  and  in  such  case  the 
defendant  will  be  entitled  to  an  acquittal.  The  burden 
is  upon  the  prosecution  to  show,  beyond  a  reasonable  doubt 
not  only  that  the  defendant  committed  the  act  complained 
of  and  inflicted  the  injury  upon  the  said  Harry  L.  Cook 
which  caused  his  death,  as  charged  in  the  indictment, 
but  also  the  further  fact,  beyond  a  reasonable  doubt,  that 
said  injury  was  not  inflicted  in  necessary  self-defense.  Be- 
fore a  person  can  be  excused  from  using  a  dangerous  and 
deadly  weapon  in  a  dangerous  manner  that  might,  or  does, 
result  in  great  bodily  injury  to  or  the  death  of  an  assailant, 
it  must  appear  to  the  defendant  that  the  danger  was  so 
urgent  and  pressing  that  in  order  to  save  his  own  life,  or 
to  prevent  his  receiving  great  bodily  harm,  the  use  of  such 
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dangerous  and  deadly  weapon  in  a  dangerous  and  deadly 
manner  was  absolutely  necessary^  and  it  must  appear  that 
the  person  upon  whom  such  weapon  was  used  was  the 
assailant,  and  that  the  defendant  was  really  and  in  good 
faith  endeavoring  to  decline  any  further  struggle  before 
the  blow  in  question  was  given.  If  the  defendant  was 
assaulted  by  the  said  Harry  L.  Cook,  he  had  the  right  to 
repel  the  attack,  using  sufficient  force  for  that  purpose; 
but,  if  the  defendant  was  not  reduced  to  such  apparent 
extremity  or  danger  as  reasonably  appeared  to  him  to 
render  it  absolutely  necessary  to  use  a  dangerous  and  dead- 
ly weapon  to  save  his  own  life,  or  to  prevent  his  sustaining 
great  bodily  harm,  then  you  can  not  find  that  the  acts  of 
the  defendant  in  so  using  such  dangerous  and  deadly  weap- 
on in  a  dangerous  manner,  if  he  did  so  use  it,  were  com- 
mitted in  self-defense.  Where  a  person  assaulted,  acting 
as  a  reasonably  prudent  and  cautious  man,  believes  that 
his  assailant  is  about  to  take  his  life,  or  inflict  upon  him 
a  great  bodily  in|jury,  he  is  not  required  to  make  nice 
calculations  and  draw  nice  distinctions  as  to  just  how  much 
force  he  may  use  to  shield  himself  from  danger,  but  he  is 
justified  in  using  such  force  as  an  ordinarily  prudent  and 
cautious  man,  acting  upon  appearances,  would  in  a  like 
situation  probably  exercise.  Where  a  person  is  assaulted 
by  another,  it  is  the  duty  of  the  person  so  assaulted  to 
retreat,  if  retreat  is  safely  open  to  him,  before  he  can 
justify  the  use  of  a  dangerous  and  deadly  weapon  in  a 
dangerous  manner  upon  his  assailant.  If  it  is  apparent 
that  the  danger  which  seems  to  threaten  him  can  be  averted 
or  prevented  by  any  other  means  apparently  within  his 
power,  he  is  not  justified  in  adopting  or  using  a  danger- 
ous and  deadly  weapon  in  a  dangerous  manner  upon  his 
assailant. 

(12)  The  law  gives  persons  accused  of  crime  the 
right  to  testify  in  their  own  behalf,  but  their  credibility 
and  the  weight  to  be  given  to  their  testimony  are  matters 

exclusively    for    the    jury.      Therefore,    in 
^  evidence  of        Weighing  the  testimony  of  the  defendant  in 

credfuiity.         ^^^  <^^^9  7^^  hs^ve  the   right  to  take  into 

consideration  his  manner  of  testifying,   the 

reasonableness  or  unreasonableness  of  his   account  of  the 

transaction,  and  the  interest  in  the  result  of  the  case  to 
Vol.  151  I  A.— 37. 
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him^  as  affecting  his  credibility.  You  are  not  required  to 
receive  blindly  the  testimony  of  such  accused  person  as 
true;  but  you  are  to  consider  whether  it  is  true  and  made 
in  good  faith,  or  only  for  the  purpose  of  avoiding  con- 
viction. 

Such  instructions  have  so  many  times  been  approved 
by  this  court  that  nothing  need  be  done,  save  to  cite  a  few 
cases  in  support  thereof.  Vide,  Stale  v.  Thompson,  9 
Iowa,  188 ;  State  v.  Warner,  100  Iowa,  260 ;  Stale  v.  Craw- 
ford, 66  Iowa,  318.  The  last-cited  case  fully  sustains 
the  tenth  instruction. 

III.  Although  there  is  a  decided  conflict  in  the  tes- 
timony, the  verdict  has  sufficient  support,  and  we  are  not 
justified  in  interfering  therewith.  Defendant  was  ably 
defended,  and  had  every  advantage  to  which  he  was  in 
law  entitled.  A  jury  has  found  him  guilty,  and  that  he 
was  not  acting  in  self-defense.  If  he  was  not  so  acting, 
then  clearly  he  was,  under  the  state's  testimony,  guilty  of 
murder  in  the  first  degree. 

No  prejudicial  error  appears,  and  the  judgment  must 
be,  and  it  is,  affirmed. 


Geobgb  Coi7i.thabd  v.  EiOHABD  Davis,  G.  D.  McIirroBH, 
Frank  Engelke  et  al..  Appellants. 

Quieting  title:  preliminasy  injunctions  belief:  appeal.  Where  a 
I  preliminary  injunction  in  an  action  to  quiet  title  and  enjoin  a 
conspiracy  to  assert  and  take  possession  of  plaintiffs  land  was 
not  granted,  but  defendant  remained  in  possession  until  final  de- 
termination of  the  case,  he  could  not  raise  the  objection  on  ap- 
peal that  plaintiff  was  not  entitled  to  a  temporary  injunction  be- 
cause of  an  adequate  remedy  at  law,  and  because  the  right  of 
possession  can  not  be  adjudicated  on  a  showing  for  a  preliminary 
hearing. 
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Same:    injunction:  writ  of  possession.    The  court  in  an  action  to 

2  quiet  title  may  enjoin  the  defendant  from  conspiring  to  interfere 
with  plaintiff's  possession  and  may  grant  a  writ  of  possession 
where  it  has  determined  that  plaintiff  has  title  and  a  right  to  the 
property. 

Same:    nature  of  action:  jurisdiction:  location  of  property.    An 

3  action  to  quiet  title  and  to  restrain  an  interference  with  plaintiff's 
possession  is  in  personam  and  it  is  not  material  that  the  land  is 
located  in  another  state. 

Landlord  and  tenant:    rights  of  tenant.    A  tenant  holding  over 

4  after  the  expiration  of  his  lease  acquires  no'  rights  adverse  to 
his  landlord,  who  obtained  title  to  the  property  by  adverse  pos- 
session. 

Appeal  from  Harrison  District  Court, — ^Hon,  O,  D. 

Whexleb^  Judge. 

WxDin&sDAT,  July  5,  1911. 

Action  to  quiet  title  and  to  enjoin  the  defendant  from 
carrying  out  a  conspiracy  for  taking  possession  of  certain 
land  claimed  by  plaintiff^  and  from  asserting  any  title  or 
right  of  possession  to  said  land.  There  was  a  decree  for 
the  plaintiff,  from  which  all  of  the  defendants  above  named 
appealed,  but  it  is  conceded  that  the  interests  of  defend- 
ants Richard  Davis  and  G.  D.  Mcintosh,  if  any  they  had 
in  the  premises,  have  been  acquired  by  the  plaintiff,  and 
that  the  appeal  is  now  prosecuted  alone  by  the  defendant 
Frank  Engelke.  The  other  defendants  in  the  action  as 
originally  instituted  raised  no  issue  as  to  plaintiff's  right, 
and  they  make  no  complaint  in  this  court. — Affirmed. 

Sanford  H.  Cochran,  for  appellant  Engelke. 

J.  8.  DeweU  and  Roadifer  A  Arthur,  for  appellee. 

MoClain,  J. — ^Plaintiff  claims  title  through  various 
conveyances  and  by  adverse  possession  of  a  tract  of  land 
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indnded  within  the  surveyed  lines  of  section  34  in  town- 
ship 79  north,  range  45  west,  of  the  fifth  principal  merid- 
ian, in  Harrison  County,  and  of  the  accretions  to  said  tract 
of  land  formed  by  the  recession  of  the  Missouri  River, 
which  formerly  covered  a  portion  of  the  territory  which 
would  have  been  included  within  the  lines  of  such  section 
had  they  been  expanded  to  include  a  full  section  in  the 
government  survey,  with  the  exception,  however,  of  certain 
specified  tracts,  as  to  which  there  is  no  controversy  on  this 
appeal.  The  general  history  of  plaintifF's  claim  to  this 
land  may  be  gathered  from  the  opinions  of  this  court  ren- 
dered in  the  following  cases:  CouUhard  v.  Stevens,  84 
Iowa,  241;  CouUhard  v.  Davis,  101  Iowa,  626;  CouUhard 
V.  Mcintosh,  143  Iowa,  389, '  From  what  is  said  in  these 
opinions,  it  is  apparent  that  there  has  been  a  controversy 
between  plainti^  and  various  claimants  as  to  whether  por- 
tions of  the  tract  of  land  now  claimed  by  plaintiff  had  been 
formed  by  accretion  to  the  surveyed  portions  of  section  34, 
or  had  been  by  avulsion  cut  off  from  the  state  of  Nebraska 
by  a  sudden  change  in  the  main  channel  of  the  Missouri 
River.  The  cases  above  cited  are  not  now  material  as 
ad^'udications  of  any  issue  on  this  appeal,  for  Engelke, 
who  is  the  sole  appellant,  was  not  a  party  to  any  of  them, 
and  does  not  claim  title  under  any  one  who  was  a  party 
to  those  adjudications.  Those  cases  are  now  referred  to 
simply  for  the  purpose  of  making  clear  the  general  nature 
of  plaintiff's  title. 

I.     The  first  contention  for  appellant  is  that  plaintiff 
was  not  entitled  to  an  injunction  because  he  had  a  plain, 
speedy,  and  adequate  remedy  at  law;  but,  although  a  tem- 
porary injunction  was  prayed  by  this  plain- 
*'  TiT":%%nm.     tiff,  no   relief  was  granted  to  him  in  this 
ttenf  Jc/ie£:       rcspcct,  and  Engelke  remained  in  possession 

until  the  final  determination  of  the  case. 
The  holdings  of  this  court,  therefore,  relied  upon  by  appel- 
lant, to  the  effect  that  the  right  of  possession  should  not 
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1)6  determined  on  a  showing  for  a  preliminary  injunction, 
are  not  in  point.  Minneapolis  &  St.  L*  B.  Go.  v.  Chicago, 
M.  <&  St.  P.  R.  B.  Co.,  116  Iowa,  681;  Snodgrass  v.  Mo 
Daniel,  144  Iowa,  674. 

That  the  trial  court,  having  determined  the  question 
of  title  and  right  of  possession  in  favor  of  the  plaintiff, 
might  properly  enjoin  the  defendants  from  conspiring  to- 
2  Same-  gcthor  to  interfere  with  plaintiff ^s  possession, 

mjunrtion:  ^jj^  qj^  ^  finding  of  title  in  plaintiff  and 
poMcsuon.  -v^ant  of  any  title  or  right  of  possession  in 
defendant  Engelke  award  to  plaintiff  as  against  said  de- 
fendant a  writ  of  possession,  is  self-evident.  There  were 
the  necessary  allegations  of  repeated  trespasses  and  in- 
solvency on  the  part  of  at  least  several  of  the  defendants 
such  as  to  justify  a  decree  in  injunction.  Martin  v.  Davis, 
96  Iowa,  718.  That  a  writ  of  possession  may  he  awarded 
to  plaintiff  in  an  action  to  quiet  title  has  heen  decided 
in  Wyland  v.  Mendel,  78  Iowa,  739,  and  there  can  be  no 
doubt  of  the  power  of  a  court  of  equity  to  grant  such 
relief. 

The  trial  court  did  not  err  in  refusing  the  request 
of  the  defendant  to  transfer  the  case  to  the  law  docket  in 
order  that  there  might  be  a  jury  trial. 

II.  In  this  case  it  is  wholly  immaterial  whether  any 
portion  of  the  land  in  controversy  was  in  fa6t  within  the 
limits  of  the  state  of  Nebraska.     Plaintiff  might  have  title 

by  adverse  possession  irrespective  of  the  ju- 
'  of  action:  risdictioual  location  of  the  land;  and,  as  his 

jurisdiction:  .  -i        •        •  i     • 

location  of        actioh  was  properlv  mstituted  vn  personam 

property.  .  . 

and  not  in  rem,  he  might  have  equitable 
relief,  regardless  of  the  jurisdiction  of  the  courts  of  this 
state  over  the  land  itself  as  the  subject-matter  of  contro- 
versy. Moreover,  the  defendant  Engelke  was  not  a  party 
to  the  case  in  which  it  was  held  that  a  portion  of  the 
land  in  controversy  was  in  fact  within  the  limits  of  Ne- 
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braska,  and  he  makes  no  claim  under  any  party  to  such 
action  nor  as  privy  in  title  to  any  such  party. 

III.  As  to  the  merits  of  the  controversy  between 
plaintiff  and  defendant  Engelke,  it  is  sufficient  to  say  with- 
out referring  specifically  to  the  evidence  in  the  record  that 
4.  Lakdloi©  *^®  ^^^^  court  was  fully  supported  by  the 

right^of"^*      evidence  in  finding  that  plaintiff  established 
tenant  j^j^  |.j^j^  ^  agaiust  Eugclke  by  proof  of  iao- 

tual,  open,  notorious,  uninterrupted  possession  under  claim 
of  right  and  color  of  title  for  more  than  ten  years  prior 
to  the  institution  of  his  action,  and  that  defendant  Engelke 
went  into  possession  of  the  portion  of  the  land  claimed  by 
him  as  plaintiff's  tenant,  and  remained  in  possession  as 
such  tenant  until  the  termination  of  a  lease  for  the  prem- 
ises in  March,  1909,  since  which  time  he  has  retained 
such  possession  notwithstanding  the  service  upon  him  by 
plaintiff  of  a  notice  to  quit.  As  Engelke  shows  no  title 
whatever  to  the  premises  which  he  claims  and  plaintiff  has 
shown  title  in  himself  by  adverse  possession,  the  inception 
of  which  was  prior  to  any  claim  by  defendant  Engelke 
of  title  or  right  to  possession,  there  can  be  no  question 
as  to  the  correctness  of  the  decree  awarding  a  return  of 
possession  to  the  plaintiff.  There  is  nothing  in  this  case 
to  warrant  the  assumption  made  for  defendant  Engelke 
that  the  tract  of  land  claimed  by  plaintiff,  of  a  portion  of 
which  Engelke  acquired  possession  as  'plaintiff's  tenant, 
was  or  is  unclaimed  land.  Defendant  Engelke  acquired 
no  right  merely  by  settling  upon  it.  Much  less  could  he 
acquire  any  right  thereto  by  holding  over  after  the  ex- 
piration of  his  lease  under  which  he  had  held  possession 
as  plaintiff's  tenant. 

The  decree  of  the  trial  court  is  affirmed. 
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John  Butleb^  Appellee^  v.  Thomas  Butleb  and 
Elizabeth  Butleb,  Appellants. 

Conveyances:    pasol  understanding:   effect.    The  effect  of  an  un- 

1  conditional  conveyance  by  an  heir  to  his  mother  can  not  be  neu- 
tralized or  destroyed  by  an  oral  understanding  that  the  same  was 
for  the  grantee's  use  and  would  eventually  come  back  to  the 
family  estate  and  be  divided  among  the  children. 

Same:    consideration.    A  gift  of  land  by  an  heir  to  his  parent  when 

2  completed  by  the  execution  and  delivery  of  a  conveyance  can  not 
be  repudiated  because  no  actual  consideration  passed. 

Same:    conveyance  by  husband  alone:  extinguishment  of  dower. 

3  The  dower  right  of  a  wife  in  the  lands  of  her  husband  is  a  right 
in  and  to  the  physical  property,  of  which  she  can  not  be  legally 
divested  for  the  purpose  of  giving  effect  to  a  deed  executed  by 
her  husband  alone.  Therefore  a  court  has  no  jurisdiction  to  fix 
a  value  upon  her  dower  interest  and  decree  that  upon  a  deposit 
of  the  amount  to  be  paid  to  her  in  case  she  survives  her  husband, 
and  in  case  she  dies  first  to  be  returned  to  the  husband's  grantee 
shall  free  the  land  of  her  inchoate  claim  of  dower. 

Appeal  from  Hamilton  District  Court. — ^Hon.  Chables  E. 

Albbook,  Judge. 

Wednesday,  July  5,   1911. 

The  case  is  stated  in  the  opinion. — Affirmed  in  part. 
Reversed  in  part. 

John  D.  Porter,  for  appellants. 

0.  J.  Henderson,  for  appellee. 

Weavbb,  J. — Jolin  H.  Butler  died  seised  of  several 
tracts  of  land,  including  the  one  now  in  controversy,  and 
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left  surviving  him  a  widow  and  several  children,  among 
whom  are  John  Butler  and  Thomas  Butler,  parties  to 
this  action.  By  the  will  of  the  deceased,  his  lands  and 
other  property  were  given  to  the  members  of  the  family  in 
varying  proportions.  After  his  death  and  pursuant  to  an 
agreement  reached  between  them,  the  children  undertook 
to  quitclaim  to  their  mother  all  their  respective  interests 
in  and  to  the  north  half  of  the  N.  W.  14  oi  section  29, 
township  89,  range  24,  in  said  county,  and  they  all,  in- 
cluding the  defendant  Thomas,  united  in  executing  such 
conveyance.  This  conveyance  was  also  executed  by  the  sev- 
eral spouses  of  the  married  grantors,  except  Elizabeth,  wife 
of  the  defendant  Thomas.  Thereafter  the  widow  conveyed 
said  land  by  warranty  deed  to  her  son  John,  who  is  the 
plaintiff  herein.  Having  thus  acquired  title,  plaintiff  de- 
manded a  quitclaim  from  Elizabeth,  pursuant  to  an  al- 
leged promise  from  herself  and  husband  so  to  do,  and  upon 
her  refusal  to  give  it  he  instituted  this  proceeding  in 
equity,  setting  up  the  facts  as  hereinbefore  stated,  and 
asked  to  have  his  title  established  and  quieted  against  the 
defendants,  and  especially  as  against  the  said  Elizabeth, 
and  that  in  case  such  relief  could  liot  be  had  that  the 
value  of  h^r  inchoate  right  in  the  land  be  ascertained  as 
of  the  date  when  her  husband  conveyed  his  interest  therein, 
and  that  such  order  be  made  as  the  court  might  deem  just 
and  equitable  to  settle  and  protect  the  rights  of  all  con- 
cerned. The  defendant  Thomas  Butler  appears  and  sepa- 
rately answers  denying  that  plaintiff  is  the  rightful  owner 
of  the  land,  and  avers  that  the  conveyance  in  which  he 
joined  was  obtained  from  him  by  fraud  and  without  con- 
sideration. Elizabeth  Butler  adopts  the  answer  of  her 
husband,  and  further  denies  that  she  ever  agreed  to  join 
in  the  conveyance  to  plaintiff. 

The  trial  court  found  that  Elizabeth  Butler  held  an 
inchoate  right  of  dower  in  the  one-eighth  part  of  the  land 
above  described,  which  one-eighth  part  at  the  date  of  said 
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qnitclaim  deed  was  of  the  value  of  $400.  All  other  issues 
were  found  in  favor  of  plaintiff.  It  was  therefore  ordered 
that  for  the  protection  of  said  inchoate  right  of  dower 
the  plaintiff  should  pay  to  or  deposit  with  the  clerk  of 
the  court  the  sum  of  $166.66,  to  he  by  him  retained,  sub- 
ject to  the  further  orders  and  directions  of  the  court,  and 
that  on  such  payment  or  deposit  being  made  the-  land 
should  be  relieved  from  the  incumbrance  and  lien  of  said 
contingent  claim  of  dower,  and  the  title  to  the  land  quieted 
in  plaintiff.  It  was  further  ordered  that  if  the  said  Eliza- 
beth Butler  shall  survive  her  husband  the  clerk  shall  then 
pay  over  to  her  said  deposit;  but  in  case  she  die  before 
her  said  husband,  Thomas  Butler,  it  shall  then  be  returned 
to  the  plaintiff.  From  this  decree,  the  defendants  appeal. 
The  defense  of  fraud  is  based  upon  an  alleged  "under- 
standing" between  the  parties  to  the  quitclaim  deed  that  the 
title  was  being  conveyed  to  the  mother  for  her  own  use,  and 
Conveyances-  "^o^ild  eventually  *  fall  back  into  the  family 
ftendiSgl?''  estate,  to  be  divided  among  her  children,  and 
eflfcct.  ^Yisi^  the  conveyance  by  her  to  plaintiff  was 

made  in  violation  of  that  understanding.  It  is  hardly  nec- 
essary to  say  that,  even  if  such  talk  and  oral  agreement 
could  be  shown,  the  conveyance  in  disregard  thereof  could 
in  no  just  sense  of  the  word  be  branded  as  a  fraud  of 
which  the  law  will  take  cognizance.  The  effect  of  an  un- 
conditional conveyance  can  not  be  neutralized  or  destroyed 
by  vague  and  ill-defined  impressions  or  understandings  of 
the  parties.  Moreover  in  this  case  there  is  a  radical  failure 
of  proof  of  the  matters  alleged  in  the  answer  as  constituting 
fraud. 

Nor  is  there  any  merit  in  the  plea  of  want  of  con- 
sideration for  the  conveyance.  The  deed  imports  a  con- 
sideration,  and  when   duly  made  and  delivered  it  passes 

a.  Same:  ^^^^^'     ^^  ^^^  entirely  competent  for  defend- 

consideration.      ^^^  ^^  gj^^  j^jg  interest  in  the  land  to  his 

mother,  without  price,  and  when  that  gift  (if  such  it  was) 
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was  completed  by  the  execution  and  delivery  of  the  deed 
it  could  not  be  repudiated  by  him  because  he  received  noth- 
ing in  payment.  But  the  record  tends  strongly  to  show 
that  he  did  not  make  the  conveyance  without  consideration. 
The  only  question  presented  by  the  appeal  which  is 
fairly  open  to  debate  is  whether,  when  Thomas  Butler  has 
undertaken  to  convey  his  fractional  interest  in  the  land, 

and  his  wife  refuses  to  unite  therein,  the 
ance  by  hus-  court  may  by  decree  properly  relieve  the  land 
extinguishment    of   such   incumbrance,   upon   the   deposit   in 

court  by  the  grantee  of  a  money  equivalent, 
to  be  there  held  until  the  wife's  dower  becomes  vested,  or 
her  inchoate  right  is  eliminated  by  her  death  in  the  life- 
time of  her  husband.  The  remedy  of  the  grantee  of  land, 
where  the  spouse  of  the  grantor  refuses  to  unite  in  a  con- 
veyance, has  been  a  subject  of  consideration  by  this  court 
on  several  occasions. 

In  Leach  r.  Forney,  21  Iowa,  271,  it  was  held  that 
the  grantee  could  at  his  option  accept  the  conveyance  of 
the  grantor  alone,  and  "retain  one-third  of  the  entire  pur- 
chase until  the  title  is  perfected,  without  interest,  a  lien 
being  reserved  on  the  land  for  the  unpaid  purchase  price; 
or  he  may  pay  the  same  over  to  the  grantor,  and  take  per- 
sonal security  therefor."  This  rule  was  reaffirmed  in 
Presser  v.  Hildenbrand,  23  Iowa,  483,  and  Hession  v. 
Linasiruth,  96  Iowa,  483.  The  question  was  up  again  in 
Donaldson  v.  Smith,  122  Iowa,  388,  but  the  terms  of  the 
decree  there  affirmed  are  not  stated,  though  it  is  described 
as  not  quieting  the  title  against  the  wife  of  the  grantor, 
but  as  recognizing  and  protecting  her  contingent  interest. 
In  Bradford  v.  Smith,  123  Iowa,  41,  the  trial  court  by 
decree  provided  for  a  deposit  with  the  clerk  of  one-third 
of  the  purchase  price  of  the  land  somewhat  after  the  man- 
ner of  the  decree  in  the  case  at  bar;  and  it  was  further 
provided  that  in  case  the  wife  of  the  grantor  should  outlive 
him,  thereby  maturing  her  dower,  she  should  be  entitled 
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to  receive  such  deposit,  or,  ^4n  case  she  or  her  representa- 
tives, heirs  or  assigns,  are  unwilling  to  receive  the  money 
in  lieu  of  any  interest  or  title  she  may  have  in  one-third 
of  said  land,  then  in  such  event  she  shall  be  held  to  be 
the  owner  of  a  one-third  interest  in  said  estate,  and  said 
one-third  in  money  shall  be  returned  to  said  S.  C.  Brad- 
ford, his  heirs  or  assigns/'  That  decree  was  so  far  modi- 
fied by  us  to  provide  for  payment  of  the  deposit  to  the 
grantor  in  case  he  survived  his  wife,  and  as  so  modified 
was  affirmed.  The  last  case  called  to  our  attention  by  the 
appellee  (Noecher  v.  Wallingford,  133  Iowa,  611),  states 
the  rule  thus:  "If  tKe  contract  holder  elects  to  take  title 
to  the  interest  of  the  contracting  spouse,  he  may  be  pro- 
tected by  the  decree  against  the  contingent  right  of  the 
spouse  not  joining.  And  this  may  be  accomplished  by  a 
provision  in  the  decree  that  he  shall  retain  a  fixed  propor- 
tionate amount  of  the  purchase  money."  There  are  other 
decisions  which  are  more  or  less  in  point,  but  none,  we 
think,  indicating  any  radical  departure  from  the  doctrine 
laid  down  in  the  line  of  precedents  to  which  we  have  called 
attention. 

In  the  case  at  bar  the  trial  court  has  gone  a  step  in 
advance  of  our  prior  decisions,  in  that  it  is  provided  by  the 
decree  that  upon  the  deposit  with  the  clerk,  equal  to  the 
one-third  of  the  value  of  the  husband's  interest  in  the  land 
at  the  date  of  his  conveyance,  to  be  there  retained  on  the 
conditions  named,  title  to  the  land  shall  be  forever  quieted 
in  the  plaintiff,  and  the  wife  "shall  be  thereafter  barred 
and  forever  estopped  from  having  any  right  or  title  to  or 
interest  in  or  claim  upon  said  real  estate,  or  any  part  there- 
of." In  other  words,  if  this  decree  is  to  stand  and  the 
money  is  deposited,  and  the  wife  shall  outlive  her  husband, 
no  matter  how  far  in  the  future  that  event  may  be,  or 
how  valuable  the  land  may  have  become,  her  sole  and 
only  right  in  the  premises  will  be  to  demand  and  receive 
from  the  clerk  the  sum  of  $166.66,  without  any  increase  of 
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interest.  We  are  quite  clear  this  can  not  be  lawfully  done. 
Under  out  statute  the  wife,  if  she  outlive  her  husband,  suc- 
ceeds at  once  to  the  title  in  fee  simple  to  one-third  of  all 
the  real  estate  of  which  he  was  seised  at  any  time  during 
the  existence  of  the  marriage  relation,  which  lands  have 
not  been  sold  on  execution  or  other  judicial  sale,  and  to 
which  she  had  made  no  relinquishment  Code,  section  3366. 
That  right  is  a  right  in  and  to  the  physical  property, 
and  we  think  there  is  no  statute  and  no  principle  of  law 
or  equity  by  which  she  can  be  compelled  to  surrender  that 
right  while  it  is  still  inchoate,  or  to  commute  it  into  an 
equivalent  sum  of  money,  for  no  other  purpose  than  to  give 
to  a  deed  executed  by  her  husband  alone  the  force  and 
effect  of  a  conveyance  executed  by  them  jointly.  To  so 
hold  is  to  repeal  the  statute  and  to  enable  every  husband 
who  is  so  inclined  to  defeat  his  wife's  inchoate  dower  in 
all  his  lands,  without  judicial  sale  and  without  her  relin- 
quishment or  consent.  Nor  is  the  widow's  right  in  landa 
which  have  been  alienated  by  the  husband  alone,  limited  to 
the  value  of  such  lands  at  the  date  of  such  conveyance.  It 
is  to  be  admitted  that  authority  may  be  found  for  such 
rule,  but  the  overwhelming  weight  is  to  the  contrary.  It 
is,  of  course,  equitable  in  such  cases  that  the  widow  shall 
not  be  permitted  to  profit  by  an  increase  in  value  due  to 
improvements  and  betterments  made  or  created  by  the  labor 
and  money  of  the  grantee,  who  has  expended  them  in  good 
faith,  believing  he  had  a  perfect  title;  but  in  all  increase 
arising  from  the  general  growth,  prosperity,  and  develop- 
ment of  the  country,  or  from  any  other  source  than  the 
labor  and  expense  of  the  grantee,  she  is  entitled  to  share. 
Felch  V.  Finch,  62  Iowa,  663;  Bowie  v.  Berry,  1  Md.  Ch. 
452;  Smith  v.  Addleman,  5  Blackf.  (Ind.)  406;  Fritz  v. 
Tudor,  64  Ky.  28;  Boyd  v.  Carlton,  69  Me.  200  (31  Am. 
Eep.  268)  ;  Dunseth  v.  Bank,  6  Ohio,  77;  Quick  v.  Bren- 
ner, 101  Ind.  230;  Price  v.  Hobbs,  47  Md.  359;  Butler 
V,  Fitzgerald,  43  Neb.  192  (61  N.  W.  640,  27  L  R.  A. 
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252,  47  Am.  St.  Rep.  741);  Thomhum  v.  Doscher  (C. 
C.)  32  Fed.  810;  Allen  v.  McCoy,  8  Ohio,  418;  Thomp- 
son V.  Morrow,  5  Serg.  &  R.  (Pa.)  289  (9  Am.  Dec. 
358)  ;  Powell  v.  Monson,  3  Mason,  347,  Fed.  Cas.  No. 
11,356;  Cartfir  v.  Parker,  28  Me.  509. 

The  effect  of  the  decree  in  the  case  at  bar  is  to  deprive 
the  wife  of  the  benefit  of  this  rule,  and  to  withhold  from 
her,  when  her  right  of  dower  becomes  consummate,  all 
right  to  «hare  in  the  increased  value  of  the  land,  no  matter 
how  great  or  how  produced.  None  of  the  cases  cited  by 
the  appellee,  and,  so  far  ^s  we  have  been  able  to  discover, 
none  of  the  reported  decisions,  go  to  that  extent.  The 
one  which  comes  nearest  to  the  case  at  bar  is  perhaps 
Bradford  v.  Smith,  supra,  but  even  there  the  court,  as 
we  have  seen,  was  careful  to  reserve  to  the  wife  the  right, 
when  her  dower  should  become  vested,  to  elect  whether  to 
accept  the  money  deposited  by  the  grantee  of  her  husband, 
or  to  insist  upon  her  right  to  her  distributive  share  in 
the  land  itself.  Indeed  the  practice  which  has  obtained 
of  permitting  the  purchaser  to  retain  a  proportionate  share 
of  the  purchase  price,  where  the  wife  of  his  grantor  re- 
fuses to  convey,  or  of  depositing  such  share  in  court,  sub- 
ject to  appropriate  conditions,  is  intended  for  the  protec- 
tion of  the  purchaser  him«elf,  and  not  of  the  wife,  who, 
ordinarily  at  least,  requires  no  protection  in  this  respect, 
other  than  such  as  is  afforded  by  the  statute  itself  and 
the  remedy  which  our  Code  of  Practice  provides  for  the 
assignment  of  dower.  In  other  words,  the  purchase  money 
is  withheld  by  the  grantee  to  secure  him  to  that  extent, 
should  his  title  to  the  one-third  part  of  the  land  ever  be 
divested  by  the  death  of  the  grantor  in  the  lifetime  of 
the  wife. 

Without  pursuing  the  discussion  further,  our  conclu- 
sions may  be  summarized  as  follows:  (1)  The  ^wife's 
inchoate  right  of  dower  attaches  to  the  land  of  which  her 
husband  has  been  seised  at  any  time  during  the  existence 
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of  the  marriage  relation,  and  she  can  not  be  divested  of 
such  right  for  the  benefit  of  her  husband's  grantee,  except 
by  her  own  voluntary  relinquishment,  or  by  some  act  or 
conduct  on  her  part  by  which  she  is  equitably  estopped  to 
assert  it;  and  (2)  that,  if  for  the  protection  of  the  grantee 
of  the  husband  a  proportionate  share  of  the  purchase  price 
of  the  land  is  decreed  to  be  deposited  to  await  the  event  of 
an  outstanding  inchoate  right  of  dower,  it  is  not  within 
the  province  of  a  court  of  equity  to  make  such  deposit 
operate  as  an  extinguishment  of  such  right,  or  to  provide 
that  upon  such  deposit  being  made  the  purchaser's  title 
shall  be  quieted  against  the  wife.  It  follows  of  necessity 
from  what  we  have  said  that,  so  far  as  it  affects  the  issue 
between  the  plaintiff  and  the  defendant  Thomas  Butler, 
the  decree  of  the  district  court  must  be  affirmed,  but,  in 
so  far  as  it  affects  the  inchoate  right  of  dower  of  the  de- 
fendant Elizabeth  Butler,  it  must  be  reversed. 
Aflirmed  in  part.    Reversed  in  part 


Ella  Wieting,  as  Executrix  of  the  Estate  of  Philip  G. 
WiETiNO,  Deceased,  Appellee,  v.  W,  W.  Morbow, 
Treasurer  of  the  State  of  Iowa,  Appellant 

Collateral  inheritance  tax:    succession  to  property:   statute.    The 

1  collateral  inheritance  tax  is  based  upon  the  right  of  succession 
to  the  property  and  not  upon  the  property  itself;  and  the  consti- 
tutionality of  the  collateral  inheritance  statute  rests  upon  this 
ground. 

Same:     construction  of  statute:    property  assessable.     Where  a 

2  nonresident  owning  property  both  in  this  state  and  in  a  foreign 
state  devised  an  undivided  one-third  of  all  his  property  to  his 
widow,  and  also  a  life  estate  in  all  the  remainder  after  the  pay- 
ment of  specific  legacies,  the  property  in  this  state  should  be 
charged  with  the  debts  of  the  testator  and  the  widow's  one-third 
pro  rata  with  the  other  property,  and  the  inheritance  should  be 
assessed  only  upon  the  balance  of  the  assets  in  this  state  after 
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deducting  the  present  value  of  the  widow's  life  estate   in  the 
residue. 

Same:     overpayment  of  tax:    interest.     In  an  action  to  recover 

3    an  overpayment  of  a  collateral  inheritance  tax  paid  to  the  state 

under  protest  interest  should  not  be  allowed  on  the  overpayment. 

Appeal  from  Tama  district  Court. — ^Hon.  C.  B,  Bbadshaw, 

Judge. 

Wednesday,   July  5,   1911. 

This  action  involves  the  question  of  the  basis  of  com- 
putation of  the  collateral  inheritance  tax  due  the  state  of 
Iowa  upon  the  estate  of  Philip  G.  Wieting,  a  resident  and 
citizen  of  New  York.  The  deceased  died  testate  in  the 
state  of  New  York  February  15,  1906,  leaving  no  direct 
heirs,  but  leaving  a  widow  who  is  the  executrix  of  his  will, 
and  as  such  is  the  plaintiff  herein.  The  testator  left  prop- 
erty both  in  New  York  and  in  Iowa.  A  dispute  having 
arisen  between  the  executrix  and  the  Treasurer  of  State 
as  to  the  basis  of  the  liability  of  the  estate  for  a  collateral 
inheritance  tax  upon  the  Iowa  property,  the  executrix 
paid  to  the  Treasurer  of  State,  under  protest,  the  full 
amount  demanded  by  him  without  pre^'udice  to  her  right  to 
sue  to  recover  back  any  overpayment  under  the  provisions 
of  section  1475a,  Code  Supplement  1907.  Her  right  in 
this  respect  was  protected  also  by  stipulation  entered  into 
between  the  parties  and  is  not  questioned  now.  Upon  a 
hearing,  the  trial  court  found  that  the  Treasurer  of  State 
had  collected  from  the  plaintiff  an  excessive  amount.  It 
determined  also  the  amount  legally  due  from  the  estate 
and  ordered  a  refund  of  the  balance  to  the  plaintiff.  From 
this  order,  the  defendant,  as  Treasurer  of  State  has  ap- 
pealed.— Modified  and  affirmed. 

H.  W.  Byers,  Attorney-General,  and  Johr^  Fletcher, 
Assistant  Attorney-General,  for  appellant. 
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E.  C.  Eberaoh  and  Struble  dc  Stiger,  for  appellee. 

EvAiTS^  J. — The  case  was  tried  upon  a  stipulation  of 
facts.  The  estate  of  the  testator  is  valued  at  $167,371. 
This  valuation  includes  property  located  in  Iowa  to  the 
value  of  $43,762.  The  remainder  of  the  property  is  lo- 
cated in  New  York.  The  estate  consists  of  both  personal 
and  real  property  both  in  Iowa  and  New  York.  The  in- 
debtedness of  the  estate  is  $16,300.  The  proportion  of  the 
debt  .which  should  be  charged  against  the  Iowa  property 
under  our  statute  is  agreed  to  be  $4,262  leaving  the  net 
value  of  Iowa  property  at  $39,500.  By  his  will  the  tes- 
tator devised  to  his  widow  an  ^'undivided  one-third  of  all 
my  property  both  real  and  personal,  giving  to  her  to  use, 
control  and  dispose  of  as  she  may  deem  proper."  He 
also  devised  to  her  a  life  estate  in  all  the  ^^rest  and  residue 
of  my  estate"  after  the  payment  of  certain  legacies  pro- 
vided in  the  will.  The  will  contains  many  bequests  of 
specific  amounts  to  collateral  beneficiaries.  The  remainder 
of  the  residuary  estate  after  the  death  of  the  widow  is  also 
disposed  of  to  collateral  beneficiaries.  The  sum  total  of 
bequests  of  money  to  collateral  beneficiaries  does  not  appear 
from  the  record.  In  argument,  however,  it  is  stated  to  be 
$43,700.  By  the  will  the  widow  is  nominated  as  sole  exec- 
utrix without  bond  with  full  power  at  her  discretion  to 
sell  and  convey  all  the  real  estate  as  she  may  deem  best 
in  the  interest  of  the  estate.  The  contention  of  the  de- 
fendant is  that  no  part  of  the  property  located  in  Iowa 
is  exempt  from  the  collateral  inheritance  tax,  and  that  the 
amount  of  tax  due  thereon  should  be  computed  at  5  per- 
cent upon  the  full  $39,500.  Payment  was  exacted  upon 
that  basis,  and  the  amount  demanded  upon  such  basis  was 
paid  by  plaintiff  under  protest  as  already  indicated.  The 
contention  of  the  plaintiff  is:  (1)  That  she  is  entitled 
to  take  her  undivided  one-third  of  all  the  property  situ- 
ated  in   Iowa   exempt   from   the   tax.      (2)     That  she   is 
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entitled  also  to  take  with  like  exemption  sneh  an  amount 
as  equals  the  value  of  her  life  estate  in  "the  rest  and  resi- 
due" of  the  estate  after  payment  of  the  legacies.  The  trial 
court  sustained  this  contention  of  plaintiff  although  sbme 
errors  crept  into  the  final  computation.  The  argument  on 
behalf  of  appellant  is  that  section  1467-e  was  enacted  by  the 
Legislature  for  just  such  a  case  as  this.  It  is  urged  that 
such  legislation  was  necessary  in  order  to  prevent  an  arbi- 
trary marshaling  of  assets  of  a  foreign  estate  in  the  place 
of  its  principal  administration  so  as  to  defeat  the  opera- 
tion of  our  law  on  the  subject  of  collateral  inheritance 
tax.     Sections  1467-d  and  1467-e  are  as  follows: 

Sec.  1467-d.  Whenever  any  property  belonging  to  a 
foreign  estate^  which  estate,  in  whole  or  in  part,  is  liable 
to  pay  a  collateral  inheritance  tax  in  this  state,  the  said 
tax  shall  be  assessed  upon  the  market  value  of  said  prop- 
erty remaining  after  the  payment  of  such  debts  and  ex- 
penses as  are  chargeable  to  the  property  under  the  laws 
of  this  state;  in  the  event  that  the  executor,  administrator, 
or  trustee  of  such  foreign  estate  files  with  the  clerk  of  the 
court  having  ancillary  jurisdiction,  and  with  the  Treasurer 
of  State,  duly  certified  statements  exhibiting  the  true  mar- 
ket value  of  the  entire  estate  of  the  decedent  owner,  and  the 
indebtedness  for  which  the  said  estate  has  been  adjudged 
liable,  which  statement  shall  be  duly  attested  by  the  judge 
of  the  court  having  original  jurisdiction,  the  beneficiaries 
of  said  estate  shall  then  be  entitled  to  have  deducted  such 
proportion  of  the  said  indebtedness  of  the  decedent  from 
the  value  of  the  property  as  the  value  of  the  property 
within  this  state  bears  to  the  valpe  of  the  entire  estate. 

Sec.  1467-e.  Whenever  any  property,  real  or  personal, 
within  this  state  belongs  to  a  foreign  estate,  and  said  for- 
eign estate  passes  in  part  exempt  from  the  collateral  in- 
heritance tax,  and  in  part  subject  to  said  collateral  inherit- 
ance tax,  and  it  is  within  the  authority  or  discretion  of  the 
foreign  executor,  administrator  or  trustee  administering 
the  estate  to  dispose  of  the  property  not  specifically  devised 
to  direct  heirs  or  devisees  in  the  payment  of  the  debts  ow- 
ing by  decedent  at  the  time  of  his  death,  or  in  the  satis- 
faction of  legacies,  devises,  or  trusts  given  to  direct  or  col- 
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lateral  legatees  or  devisees,  or  in  payment  of  the  distribu- 
tive shares  of  any  direct  and  collateral  heirs,  then  the 
property  within  the  jurisdiction  of  this  state,  belonging 
to  such  foreign  estate,  shall  be  subject  to  the  collateral 
inheritance  tax  imposed  by  chapter  four  (4)  of  title  seven 
(7)  of  the  Code,  and  the  tax  due  thereon  shall  be  assessed 
as  provided  in  the  next  preceding  section  of  this  act,  and 
with  the  same  proviso  respecting  the  deduction  of  the  pro- 
portionate share  of  the  indebtedness  as  therein  provided. 

It  will  be  noted  that  the  first  part  of  section  1467-e   . 
recites   certain   conditions  upon  which  such  section   shall 
become    operative.      If    such    conditions    exist,    "then    the 
property   within    the   jurisdiction   of   this    state    shall    be 

subject    to    the    collateral    inheritance    tax 
iNHBsiTAHCB      imposcd  by  chapter  four  (4)   of  title  seven 

tax:  siicces-  */  x 

•ion  to  prop-      (7)   of  the  Codc,"  etc.     Chapter  4  of  title 

erty:  statute.         ^    '  ^  '  *        ^ 

7  provides  for  the  very  exemptions  which 
are  contended  for  by  appellee.  The  appellant  would  con- 
strue the  above  quotation  from  the  statute  as  though  it 
read:  "then  [all]  the  property  within  the  jurisdiction, of 
this  state  shall  be  subject  to  the  collateral  inheritance  tax 
imposed  by  chapter  four  (4)  of  title  seven  (7)  [without 
any  exemptions  whatever]."  We  have  inserted  the  brack- 
eted words  as  indicating  the  construction  contended  for  by 
appellant  These  words  are  not  contained  in  the  statute. 
In  its  final  analysis,  the  argument  of  appellant  is  that  as 
to  foreign  estates  the  collateral  inheritance  tax  due  the 
state  of  Iowa  should  be  construed  as  a  tax  upon  the  prop- 
erty located  in  Iowa,  and  not  as  a  tax  upon  the  succession 
to  property  to  be  collected  from  the  beneficiaries.  We 
have  held  heretofore  that  the  constitutionality  of  our  col- 
lateral inheritance  tax  statute  can  be  sustained  only  on  the 
ground  that  it  is  not  a  tax  on  the  property  itself,  but  up- 
on the  right  to  succession  to  property.  Herriott  v.  Pot- 
ter, 115  Iowa,  648;  In  re  Stone's  Estate,  132  Iowa,  136; 
Morrow  v.  Durant,  140  Iowa,  437. 

In  the  case  before  us  the  principal  administration  is 
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necessarily  pending  in  the  state  of  New  York.     Ancillary 

administration  is  pending  here.     There  is  no  daim  that 

a.  Same-  con-       there  is  any  attempt  in  this  case  to  so  mar- 

SitSte*!"p?op-     shal  the  assets  as  to  defeat  the  fair  opera- 

ertyasMssabie.    ^-^^^  ^£  ^^^  ^^^^  fltatute  as  to  that  part  of  the 

estate  located  here.  If  such  an  attempt  were.made^  doubt- 
less a  way  could  be  found  to  foil  it.  If  the  executrix  were 
attempting  arbitrarily  to  so  marshal  the  assets  as  to  pay 
the  legacies  to  collateral  beneficiaries  wholly  out  of  the 
estate  located  in  New  York^  and  so  as  to  apply  the  assets 
located  in  Iowa  wholly  to  satisfy  the  provisions  made  in  her 
own  behalf  as  widow,  a  different  question  might  be  pre- 
sented. But  the  widow  only  asks  that  the  assets  located  in 
Iowa  be  applied  pro  rata  to  every  provision  of  the  will. 
This  is  equitable  to  say  the  least.  We  find  nothing  in  the 
statute  to  forbid  it.  On  the  other  hand,  the  contention  of 
appellant  amounts  to  an  arbitrary  marshaling  of  assets  which 
might  result  either  in  depriving  the  widow  of  the  right  to 
receive  any  benefit  from  that  part  of  her  husband's  estate 
situated  in  Iowa  or  else  in  depriving  her  of  the  very  exemp- 
tion from  the  tax  which  the  statute  has  expressly  provided. 
That  the  widow  is  entitled  by  the  express  provisions  of 
the  will  to  take  an  undivided  one-third  of  the  property  lo- 
cated in  Iowa  as  well  as  of  that  located  in  New  York,  seems 
to  us  very  clear.  Being  entitled  to  take  it,  she  takes  it 
exempt  from  the  tax  under  the  statute.  It  is  also  clear 
that  if  she  is  entitled  to  a  life  estate  in  any  ^^rest  and  resi- 
due/' she  is  entitled  to  take  that  also  exempt  from  any 
tax.  How  the  "rest  and  residue'*  can  be  determined  in 
such  case  is  a  more  difficult  question.  But  the  concessions 
of  the  plaintiff  relieve  us  from  the  necessity  of  determin- 
ing what  her  utmost  right  might  be.  As  already  indicated, 
she  concedes  that  after  appropriating  one-third  of  the 
Iowa  property  for  herself  as  widow,  the  remaining  two- 
thirds  should  be  first  charged  pro  rata  with  the  payment 
of  all  debts  and  legacies,  a^d  that  her  life  estate  in  Iowa 
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property  should  bd  limited  to  the  "rest  and  residue"  re- 
maining after  such  application.  We  find  nothing  in  the 
st,atnte  which  would  justify  a  larger  claim  against  the 
plaintiff  than  she  thus  concedes.  The  exact  situation  here 
presented  is  not  covered  by  the  express  terms  of  the  stat- 
ute ;  but  the.  basis  contended  for  by  plaintiff  responds  to 
the  spirit  of  the  statute  and  leaves  little  room  for  fair 
controversy.  In  its  general  purport,  this  was  the  finding  of 
the  trial  court;  and  we  would  affirm  such  order  with- 
out modification  were  it  not  for  a  question  of  interest,  and 
some  errors  already  alluded  to  which  crept  into  the  com- 
putation. 

II.  The  trial  court  not  only  ordered  a  refund  of  the 
amount  due  plaintiff  as  an  overpayment,  but  it  also  ordered 
that   she   be   paid   interest  thereon.      This   order  is   chal- 

s.  Same-  Icuged  by  the  defendant.     The  plaintiff  hav- 

ovefjMijsieiit      ijjg  pj^j^  ^jjg  ^g3j  jj^y  Tight  to  maintain  this 

*"***^  action  rests  either  upon  section  1476-a  of  the 

Code  Supplement,  or  else  upon  a  stipulation  between  the 
parties  entered  into  at  the  time  she  paid  it.  The  statute  in 
question  does  not  provide  for  the  payment  of  interest  to 
any  claimant  for  taxes  overpaid.  The  overpayment  of  the 
money  was  into  the  public  treasury.  The  statute  creates 
no  liability  against  the  state  of  Iowa  as  for  the  use  of  the 
money.  Upon  a  proper  showing  it  is  made  the  duty  of 
certain  officers  to  order  and  "issue  a  warrant  upon  the 
Treasurer  of  State  to  refund  such  taxes.'*  No  authority 
is  conferred  upon  any  public  officer  to  order  or  to  issue 
an  order  for  any  amount  as  interest.  We  had  occasion 
to  consider  a  somewhat  kindred  question  in  Home  Savings 
Batik  V.  Morris,  141  Iowa,  660,  and  our  conclusion  there 
was  that  interest  could  not  be  recovered.  Such  is  our 
conclusion  now  upon  this  statute. 

If  we  turn  to  the  stipulation  of  parties  whereby  tke 
plaintiff  protected  her  right  to  sue  without  prejudice  be- 
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cause  of  the  payment  of  the  amount  demuidedy  such  stipu- 
lation makes  no  provision  for  interest;  and,  if  it  did,  it 
may  well  be  questioned  whether  the  officers  who  were  repre- 
senting the  state  of  Iowa  in  such  a  stipulation  could  bind 
the  state  to  the  payment  of  interest  in  the  absence  of  statu- 
tory provision.  Therefore  in  the  final  computation  of  the 
amount  due  plaintiff,  interest  on  the  overpayment  should 
be  eliminated. 

We  will  not  undertake  to  enter  into  a  mathematical 
computation  of  all  the  items  involved.  We  have  indicated 
our  approval  of  the  basis  of  computation  contended  for  by 
the  plaintiff.  This  basis  being  adopted  there  is  no  apparent 
controversy  left  between  the  parties  except  the  item  of 
interest  above  stated.  The  widow  is  entitled  to  take  as 
exempt  one-third  of  $48,762  equaling  $14,587.83,  Out  of 
the  remaining  $29,174.67  there  should  be  deducted  as  pro 
rata  share  of  the  indebtedness  $4,262.  This  leaves  a  bal- 
ance of  $24,912.67.  From  this  balance  there  should  be 
deducted  the  value  of  the  plaintiff's  life  estate;  and  the 
balance  remaining  is  conceded  to  be  subject  to  the  col- 
lateral inheritance  tax.  The  appellee  in  argument  has 
submitted  for  our  consideration  the  following  computation. 
We  set  it  forth  herewith  as  indicating  the  proper  basis  of 
computation : 

Now  the  whole  estate  was $167,371.00 

Widow's  one-third  thereof $55,790.33 

Total  debts    16,300.00 

Total  legacies    43,700.00       115,790.33 


Widow's  remainder  for  life    —  .  $  51,580.67 

But  this  is  the  remainder  of  the  whole  estate,  and  only 
the  proportionate  share  of  it  should  be  deemed  the  remain- 
der of  the  Iowa  property,  thus: 
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Whole 

Iowa 

Whole  Re- 

Iowa Be- 

Estate. 

Estate. 

mainder. 

mainder. 

$167,371 

$43,762 

$51,580.67 

$13,458.91 

It  is  the  value  of  this  Iowa  remainder,  $13,458.91, 
from  the  date  of  the  death  of  the  decedent  to  the  end  of 
the  widow's  expectancy,  that  should  he  exempted  from  the 
tax.  According  to  a  stipulation  attached  to  the  submission 
the  Treasurer  of  State  certified  that  each  dollar  of  the  es- 
tate in  which  the  widow  had  a  life  interest  had  a  value  of 
$0.41274.  This  makes  the  value  of  her  life  interest  in 
the  Iowa  remainder,  $5,555.03. 

Now,  we  found  above  that  but  for  the  value  of  the 
widow's  life  estate  in  the  Iowa  remainder,  the  amount  that 
should  have  been  subjected  to  the  collateral  inheritance  tax 
would  have  been  $24,912.67.  Deducting  the  value  of  the 
widow's  life  estate  in  the  Iowa  remainder,  $5,555.03,  and 
we  have  $19,357.64,  which  is  the  sum  that  should  have 
been  subjected  to  the  tax.  Five  percent  (the  tax)  on  this 
sum  is  $967.88.  Interest  on  this  last  sum  at  eight  percent 
from  May  15,  1907,  fifteen  months  after  decedent's  death, 
to  April  21,  1908,  when  payment  was  made,  would  be 
$72.26,  making  a  total  that  plaintiff  should  have  paid  of 
$1,040.14.  But  she  actually  did  pay  tax,  $1,975,  interest, 
$148.25 — total,  $2,123.25.  Deduct  what  she  should  have 
paid,  $1,040.14,  leaves  the  amount  overpaid,  $1,083.11. 

We  do  not  attempt  to  verify  the  mathematical  correct- 
ness of  the  above  computation.  We  make  no  finding  that 
the  total  legacies  amount  to  $43,700.  This  fact  does  not 
appear  upon  the  record  proper.  If  such  sum  total  be  here- 
after found  correct,  we  observe  no  error  in  the  computation 
except  as  to  interest.  But  the  question  of  computation  is 
nevertheless  left  open  for  the  final  action  of  the  trial  court 
upon  remand  of  the  case. 

Through  error  in  computation  and  by  inclusion  of  in- 
terest, the  trial  court  ordered  a  refund  of  $1,429  which  is 
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manifestly  too  large  an  amount.  The  order  of  the  trial 
court  will,  therefore,  be  modified  to  the  extent  of  correct- 
ing the  errors  herein  indicated,  and  the  case  will  be  re- 
manded for  the  further  action  of  the  trial  court  unless  the 
parties  can  agree  upon  a  computation  here.  In  such  event, 
judgment  may  upon  motion  be  entered  here. — Modified 
and  affirmed, 

Deemeb^  J.,  concurs  in  the  result. 


John  H.  Jones^  Plaintiff,  v.  David  Mould,  Judge  of 
the  District  Court  of  Iowa,  in  and  i&c'  the  Foubth 
Judicial  Distmct  and  H.  H.  Sawybb,  Defendants. 

Constitutional  law:    due  process:   notice.    Where  a  party  has  been 

1  given  notice  of  the  commencement  of  an  action  against  him  the 
constitutional  requirement  of  due  process  has  been  satisfied,  and 
unless  otherwise  provided  by  statute  he  will  be  regarded  as  in 
court  at  each  successive  stage  of  the  case  and  until  its  final  dis- 
position. 

Contempt:     Certiorari:    notice.     Certiorari  is  a  method  by  which 

2  the  higher  court  undertakes  to  review  certain  errors  and  to  affirm 
or  amend  the  orders,  rulings  or  judgments  of  the  lower  court, 
and  is  not  a  new  and  independent  proceeding  of  which  one 
charged  with  contempt  is  entitled  to  further  notice  in  order  to 

'     confer  jurisdiction. 

Constitutional  law:     contempt:    Certiorari.     The  court  has  power 

3  to  proceed  summarily,  without  formal  indictment  or  a  jury,  to 
hear  and  determine  charges  of  contempt  and  to  inflict  punish- 
ment; and  as  the  right  to  a  review  of  such  proceedings  by  cer- 
tiorari or  appeal  is  purely  statutory,  the  withholding  of  such  a 
review  works  no  denial  of  any  constitutional  guaranty. 

Same:    due  process.    The  statute  authorizing  a  review  of  contempt 

4  proceedings  by  certiorari  contemplates  such  a  review,  whether 
the  accused  has  been  convicted  or  acquitted,  in  all  cases  where 
a  substantial  right  either  public  or  private  is"  involved  which  can 
only  be  protected  by  such  a  proceeding;  and  the  statute  is  not 
invalid  because  denying  to  an  accused  equal  protection  of  the  law, 
or  that  his  property  rights  have  been  invaded  thereby  without 
due  process. 
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SAme:    former  jeopardy.     Contempt  is  not  a  crime  although  pro- 
5    ceedmgs  for  its  punishment  are  spoken  of  a  quasi  criminal,  and 
therefore  the  constitutional  provision  respecting  former  jeopardy 
is  not  applicable. 

Certiorari  from   Woodbury  District   Court. — ^Hon.   David 

Mould,  Judge. 

Wednesday^  July   5,   1911. 

The  opinion  states  the  case. — Dismissed, 

George   0.   Teaman,  for  plaintiff. 

John  H.  Joseph,  for  defendants. 

Weaves,  J. — By  decree  of  the  district  court  of  Wood- 
bury County  the  plaintiff  herein,  John  H.  Jones,  was  duly 
enjoined  from  the  unlawful  sale  and  keeping  for  sale  of 
intoxicating  liquors.  Thereafter  complaint  was  made  to 
said  court,  charging  him  with  a  violation  of  the  injunctioui 
and  he  was  cited  to  appear  and  answer  concerning  the 
alleged  contempt  On  the  hearing  the  trial  court  found 
the  evidence  insufficient  to  sustain  the  charge,  and  dis- 
missed the  complaint.  Thereupon  the  informant  obtained 
a  writ  of  certiorari  from  this  court,  directed  to  the  trial 
court  or  judge,  for  a  review  of  said  proceedings,  and  upon 
an  examination  and  consideration  of  the  record  the  order 
dismissing  the  contempt  proceedings  was  set  aside  and 
annulled^  and  the  cause  remanded  to  the  trial  court  for 
further  proceedings  in  harmony  with  that  decision.  Saw- 
yer V.  Hutchinson,  Judge,  149  Iowa,  449. 

After  the  remand  had  been  made,  the  trial  court  ogain 
cited  said  Jones  to  appear  and  show  cause  why  he  should 
not  be  punished  for  contempt.  Thereupon  the  accused  ap- 
peared and  answered,  pleading  the  former  hearing  and  dis- 
missal in  bar  of  further  trial  or  punishment  on  said  charge. 
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He  further  pleaded  that  the  certiorari  proceedings  in  which 
the  order  for  his  dismissal  was  set  aside  was  void,  and 
without  force  and  effect  against  him,  because  he'  was  not 
made  a  party  thereto  and  no  notice  thereof  was  served  on 
him,  and  that  he  did  not  waive  such  notice  by  appearance 
or  otherwise.  Further  answering,  he  alleged  the  unconsti- 
tutionality of  the  statute  under  which  he  is  sought  to  be 
punished,  on  grounds  the  statement  of  which  we  quote 
from  his  pleading  as  follows: 

I 

For  further  defense  in  this  above-entitled  cause,  this 
defendant  says  that  section  4468  of  the  Code  of  Iowa,  un- 
der which  the  Supreme  Court  of  the  state  of  Iowa  at- 
tempted to  review  and  annul  the- judgment  of  the  district 
court,  in,  acquitting  this  defendant,  John  H.  Jones,  in 
this  proceeding,  in  an  action  entitled  H.  H.  Sawyer  v. 
William  Hutchinson,  Judge,  and  to  which  action  this  de- 
fendant was  not  made  a  party,  is  unconstitutional  and 
void  for  the  following  reasons:  (1)  Under  such  statute, 
one  who  has  been  acquitted  of  violating  an  injunction  in 
contempt  proceedings  charging  such  violation  may,  in  vio- 
lation of  both  state  and  federal  Constitutions,  again  be  put 
in  jeopardy  for  the  same  offense,  and  on  such  retrial  be 
convicted  and  punished.  (2)  Under  said  statute,  one  who 
has  been  acquitted  of  contempt  for  violating  an  injunction 
may  be  arraigned  for  punishment,  and  an  attempt  made  to 
punish  him,  because  his  acquittal  has  been  annulled  in  a 
proceeding  to  which  he  was  not  made  a  party,  and  in  which 
he  did  not  appear.  (3)  Said  statute  violates  section  1, 
article  1,  of  the  Constitution  of  Iowa,  in  that  it  interferes 
with  the  right  guaranteed  in  said  constitutional  provision, 
including  the  right  to  acquire,  possess,  and  protect  prop- 
erty. (4)  Said  statute  is  repugnant  to  and  in  violation 
of  section  9,  article  1,  of  the  Constitution  of  Iowa,  in  that 
it  deprives  the  defendant  of  his  property  and  liberty  with- 
out due  process  of  law.  (5)  That  said  statute  is  in 
violation  of  section  6,  article  1,  of  the  Constitution  of 
Iowa,  which  required  that  the  laws  of  a  general  nature 
shall  have  uniform  operation.  (6)  Said  statute  is  void 
for  the  reason  that  it  deprives  the  defendant  of  the  equal 
protection  of  the  laws,  in  violation  of  the  Constitution  of 
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Iowa,  and  the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States.  (7)  Said  statute  is  repugnant  to 
section  2,  article  4,  of  the  Constitution  of  the  United 
States,  which  provides  that  the  citizens  of  each  state  shall 
be  entitled  to  all  privileges  and  immunities  of  citizens  in 
the  several  states.  (8)  Said  statute  is  repugnant  to  the 
fourteenth  amendment  to  the  Constitution  of  the  United 
States,  which  provides  that  no  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities 
of  the  citizens  of  the  United  States,  nor  shall  any  state 
deprive  any  person  of  life,  liberty,  or  property,  without 
due  process  of  law,  nor  deny  to  any  person  within  its' 
jurisdiction  the  equal  protection  of  the  law. 

These  objections  were  overruled  by  the  trial  court, 
and  upon  the  showing  made  judgment  was  entered,  find- 
ing  the  accused  guilty  of  contempt  and  assessing  a  penalty 
therefor.  It  is  for  the  review  of  this  record  that  the  pres- 
ent certiorari  proceeding  has  been  instituted. 

In  support  of  the  claim  that  the  judgment  assessing  a 
fine  against  the  plaintiff  is  void,  his  counsel  advances  two 
propositions:  (1)  That  this  court  has  no  jurisdiction  to 
review  and  annul  the  judgment  of  a  trial  court  dismissing  a 
charge  of  contempt;  and  (2)  that  section  4468  of  the  Code 
is  void  as  depriving  a  person  so  accused  of  liberty  and 
property  without  due  process  of  law,  in  violation  of  the 
fourteenth  amendment  to  the  Constitution  of  the  United 
States,  as  well  as  section  9  of  article  1  of  the  Constitution 
of  Iowa. 

I.     In  argument  counsel  narrows  the  first  proposition 
stated  by  him,  urging,  not  so  much  that  this  court  is  wholly 
without  power  to  review  on  certiorari  the  orders  of  the 
1.  coKSTiTUTioifAi    ^^^^^  covLvt  lu  contempt  proceedings,  but  that 
JlJ^essf"*'         *^  ^^^^  ^^®  accused  or  to  affect  his  right  to 
notice.  ^.^jy  upou  the  dismissal  of  the  charge  of  con- 

tempt, he  must  be  made  a  party  to  the  certiorari  proceed- 
ings, or  at  least  be  given  timely  notice  of  its  pendency. 
This  question  was  before  us  in  the  recent  case  of  Brown 
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£  Bennett  v.  Powers,  146  Iowa,  725,  where  we  overruled 
a  like  objection,  saying:  "The  statutory  proceedings  for 
the  review  of  the  judgment  of  the  lower  court  are  essen- 
tially a  part  of  the  original  proceedings,  regardless  of  the 
particular  form  of  such  proceedings.  Being  statutory,  all 
parties  have  notice  in  advance,  and  are  charged  with  the 
burden  of  ascertaining  the  status  of  their  case  in  all  its 
stages.  Whether  formal  notice  should  be  given  for  the  pur- 
pose of  obtaining  a  review  is  a  question  of  legislative  dis- 
cretion. In  regular  appeals  such  notice  is  provided  for. 
But  such  notice  is  not  essential  to  the  constitutionality  of 
the  statute  conferring  the  right  of  appeal."  We  are  still 
of  the  opinion  thus  expressed.  It  is  true,  a^  counsel  argue, 
that  "due  process  of  law"  requires  notice  to  a  party  and 
opportunity  to  defend,  before  he  can  be  rightfully  deprived 
of  life,  liberty,  or  property;  but,  notice  having  once  been 
duly  given  of  the  institution  of  any  legal  proceeding,  the 
constitutional  requirement  is  satisfied,  and  in  the  absence 
of  any  statute  requiring  further  notice  every  party  thereto 
will  be  treated  as  in  court  at  each  successive  stage  of  the 
case  from  its  inception  until  its  final  disposition,  whether 
in  the  court  of  first  instance  or  in  the  court  of  last  resort, 
to  which  it  may  be  carried  in  the  manner  provided  by  law. 
II.  It  is  said,  however,  that  the  certiorari  proceeding 
being  entitled  against  the  trial  judge  or  trial  cqurt  only, 
it  is  in  effect  a  new  and  independent  proceeding  of  which 

the  accused  is  under  no  obligation  to  take 
certiorari:  uoticc,  but  this  cau  uot  be  admitted.  Cer- 
tiorari is  essentially  a  phase  of  appellate 
jurisdiction.  While  neither  a  technical  appeal,  nor  yet  a 
technical  writ  of  error,  it  is  still  a  method  by  which  the 
court  undertakes  to  review  a  certain  class  of  errors,  and 
to  afiirm  or  annul  certain  orders,  rulings,  and  judgments. 
While  the  trial  court  or  judge  is  designated  as  the  re- 
spondent in  such  proceeding,  he  is  not  made  a  defendant 
in  any  proper  sense  of  the  word,  nor  is  he  expected  to  ap- 
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pear  and  def^id;  but  he  is  made  respondent  simply  as 
the  proper  person  or  official  to  furnish  this  court  a  duly 
authenticated  record  of  the  case  in  which  it  is  allied  he 
has  entered  an  erroneous  or  void  order  or  judgment.  When 
that  return  is  made,  his  duty  in  the  premises  ends,  and, 
if  any  attorney  appears  to  defend  or  sustain  the  validity  of 
such  order  or  judgment,  it  must  be  presumed  that  he  ap- 
pears for  the  real  party  in  interest,  even  though  he  pleads 
in  the  name  of  the  respondent.  In  the  case  before  us,  the 
same  counsel  who  defended  plaintiff  herein  on  both  hear- 
ings in  the  court  below,  and  is  now  here  representing  him, 
did  appear  to  and  contest  the  certiorari  proceedings  to 
annul  the  order  of  dismissal.  True  he  did  not  describe 
himself  as  counsel  for  the  defendant  in  interest,  and  it  is 
agreed  that  he  did  not  enter  any  appearance  for  him.  But 
we  can  not  assume  that  he  appeared  in  the  interest  of 
Judge  Hutchinson,  who  was  in  court  for  no  other  purpose 
than  to  produce  a  correct  and  faithful  record  of  the  pro- 
ceedings had  before  him,  and  could  not  be  heard  to  ad- 
vocate or  defend  the  merits  of  either  side  of  the  con- 
troversy. Were  it  necessary,  therefore,  to  find  either  no- 
tice or  appearance,  in  order  to  sustain  the  jurisdiction  of 
this  court  in  annulling  the  order  for  plaintiff's  discharge, 
we  should  have  no  difficulty  in  holding  that  is  sufficiently 
shown;  but,  as  we  have  already  suggested,  the  plaintiff 
having  been  once  brought  into  court  in  the  regular  coarse 
of  procedure  prescribed  by  the  statute  for  the  punishment 
of  contempts,  further  notice  was  not  required  to  give  this 
court  jurisdiction  to  review  the  record  upon  certiorari.  As 
bearing  upon  this  conclusion,  see,  also,  Worcester  R.  B.  v. 
Commissioners,  118  Mass.  561;  Baker  v.  City,  71  Oal., 
688  (12  Pac.  685);  Tod  v.  Crisman,  123  Iowa,  701; 
Davis  V.  Preston,  129  Iowa,  674. 

There  is  shown  no  such  failure  of  notice  as  to  deprive 
the  court  of  authority  to  issue  the  writ  or  jurisdiction  to 
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review  the  record  disclosed  by  the  returii  thereto.  Through 
all  its  mutations  the  ease  has  presented  only  the  varying 
phases  of  a  single  controversy  between  the  same  parties^ 
and  it  has  never  been  within  the  power  of  the  plaintiff  to 
withdraw  himself  therefrom,  and  thereby  deprive  the  court 
of  jurisdiction  to  hear  and  dispose  of  it  in  the  manner 
provided  by  our  Code  of  Procedure. 

II.  Code,  section  4468,  the  constitutionality  of  which 
is  questioned  by  plaintiff,  reads  as  follows:  ''No  appeal 
lies  from  an  order  to  punish  for  contempt,  but  the  proceed* 
CoMSTiTu-  ^^^  ^*y  ^^  proper  cases  be  taken  to  a  higher 

Jinteiptf^'  court  for  revision  by  certiorari/'  This  pro- 
C0rtioraru  yision  has  bceu  a  part  of  the  statute  law  of 
this  state  for  many  years.  It  has  been  followed  and  ap- 
plied in  numerous  cases  without  question,  and  its  constitu- 
tional validity  appears  never  before  to  have  been  assailed. 
The  proposition  now  advanced  against  it  is  a  repetition  of 
the  one  already  considered,  that  the  effect  of  such  statute 
is  to  inflict  punishment  upon  one  charged  with  contempt, 
without  due  process  ^of  law.  No  authorities  are  cited 
which  bear  out  this  contention,  and  we  think  none  can  be 
found. 

The  power  to  proceed  summarily,  without  formal 
indictment  and  without  the  intervention  of  a  jury,  to  hear 
charges  of  contempt  of  court,  and  to  assess  punishment 
upon  those  found  guilty,  has  been  an  attribute  of  all  courts 
of  record  in  every  stage  of  the  development  of  our  sys- 
tem of  procedure.  Without  it,  the  exercise  of  judicial 
authority  would  often  be  reduced  to  the  merest  farce.  The 
right  to  a  review  of  such  proceedings,  whether  upon  ap- 
peal or  by  certiorari,  is  a  creature  of  the  statute,  and  not 
of  constitutional  right,  and  the  withholding  of  such  review 
works  no  denial  of  any  constitutional  guaranty. 

But,  if  we  understand  counsel's  position  as  ultimately 
stated  by  him,  the  objection  which  he  relies  upon  most 
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confidently  is  directed  against  the  construction  of  the  stat- 
4.  Same:   due        ^^  which  permits  this  court,  upon  certiorari, 
process.  ^  aunul   an  order  dismissing  a   charge  of 

contempt,  or,  as  he  terms  it,  '^an  acquittal"  of  such  charge. 
He  argues  that  upon  a  fair  reading  of  this  section  a  writ 
of  certiorari  lies  only  from  an  "order  to  punish  for  con- 
tempt," and  that  no  authority  is  granted  to  review  an  or- 
der discharging  the  accused.  Were  this  a  case  of  first 
impression,  the  question  thus  raised  might  not  he  altogether 
easy  of  solution,  but  it  is  now  more  than  twenty  years 
since  it  was  considered  by  this  court  in  a  case  involving  an 
alleged  contempt  of  a  liquor  injunction,  and  after  due  de- 
liberation it  was  held  that:  "As  no  appeal  lies,  the  judg- 
ment of  the  district  court  must  be  reversed  in  a  certiorari 
proceeding,  if  it  can  be  done  at  all.  The  proper  construc- 
tion of  the  statute  is,  we  think,  that  the  action  of  the  court 
can  in  a  proper  case  be  so  reviewed;  that  is,  the  proceed- 
ings may  be  reviewed,  whether  the  defendant  has  or  has 
not  been  punished,  in  all  cases  where  a  substantial  right, 
either  public  or. private,  is  involved,  which  can  only  be 
protected  or  enforced  by  the  proceeding  in  contempt."  Lind- 
say v.  District  Court,  75  Iowa,  511.  This  holding  has 
since  been  approved  and  followed  in  Currier  v.  Mueller, 
79  Iowa,  316;  Cotant  v.  Hobson,  98  Iowa,  318;  Lake  v. 
Wolfe,  108  Iowa,  184;  Bartel  v.  Hobson,  107  Iowa,  644; 
Cameron  v.  Fellows,  109  Iowa,  534;  Garrett  v.  Bishop, 
113  Iowa,  23;  Wells  v.  Gmen,  126  Iowa,  343,  as  well 
as  in  many  unreported  decisions. 

It  is  obvious  that  a  mere  matter  of  construction,  which 
had  been  settled  by  oft-repeated  adjudication  for  a  period 
of  many  years,  and  has  called  forth  no  correction  or 
amendment  of  the  statute,  should  not  be  abandoned,  except 
for  reasons  of  the  most  convincing  and  i)er3uasive  char- 
acter. We  find  nothing  in  the  record  or  argument  now 
before  us  to  justify  the  court  in  such  a  change  of  front 
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Of  course,  if  the  unconstitutionality  of  the  statute  as  thus 
construed  were  now  made  clearly  apparent^  neither  the 
array  of  precedents  nor  the  desire  of  the  court  to  maintain 
consistency  in  its  decisions  would  he  permitted  to  stand 
in  the  way  of  its  adopting  the  plaintiff's  contention  and 
annulling  the  judgment  entered  against  him.  But,  in 
our  judgment,  the  objection  of  unconstitutionality  can  not 
he  lodged  against  the  statute,  whether  we  read  it  as  plain- 
tiff would  have  it  read,  or  read  it  in  harmony  with  the 
settled  construction  which  the  court  has  hitherto  placed 
upon  it. 

On  neither  theory  can  it  be  said  that  he  has  been 
denied  the  equal  protection  of  the  law,  or  that  his  per- 
sonal or  property  rights  have  been  invaded,  without  due 
process  of  law.  "Due  process,"  according  to  counsel,  means 
"ordinary  judicial  proceedings,  or  due  notice  in  pursuance 
of  the  general  law."  Accepting  that  definition  for  the 
purpose  of  this  case,  it  can  be  well  answered  that  plain- 
tiff has  had  the  benefit  of  both  notice  and  trial  in  accord- 
ance with  the  law  of  the  land. 

Neither  does  the  plaintiff  make  a  case  which  entitles 
him  to  a  plea  of  former  jeopardy,  or  former  adjudication. 
The  constitutional  provision  upon  this  subject  applies 
5.  SAifs:  former  ^^^7  *^  chargcs  of  Crime ;  and  contempt, 
jeopardy.  though   proceedings   for   its   punishment   are 

generally  spoken  of  as  quasi  criminal,  is  not  a  crime. 
Manderscheid  v.  Court,  69  Iowa,  240;  Drady  v.  Oiven, 
126  Iowa,  345;  State  v.  Becht,  23  Minn.  411;  Brown 
V.  Farley,  38  K  J.  Eq.  186. 

No  valid  reason  being  shown  for  annulling  or  other- 
wise interfering  with  the  judgment  of  the  trial  court,  the 
writ  of  certiorari  is  dismissed. 
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Pbteb   Johawnsen,   Plaintiff,   v.   William   Hutchinson, 

Judge,  Defendant. 

Intoxicating  liquors:    use  of  more  than  one  room.    The  business 

1  of  conducting  a  mulct  saloon  can  not  be  carried  on  in  two  sepa- 
rate rooms,  although  one  is  used  for  the  purpose  of  storage 
while  sales  are  made  exclusively  from  the  other;  but  where  a 
dealer  was  simply  moving  his  stock  from  one  location  to  another, 
in  the  ordinary  course  of  the  lawful  transfer  of  his  business  to  a 
new  location,  he  was  not  violating  the  law  prohibiting  the  con- 
ducting of  a  saloon  in  more  than  one  room,  by  reason  of  the 
fact  that  removal  of  his  entire  stock  was  not  simultaneous. 

Same:     more  than  one  entrance.    A  trap  door  in  the  floor  of  a 

2  room  used  for  the  sale  of  intoxicating  liquors,  which  is  securely 
and  permanently  closed  and  fastened  and  used  for  no  purpose 
in  connection  with  the  business,  is  not  a  second  entrance  or  exit 
to  the  room,  within  the  meaning  of  the  statute. 

Same:     listing  of  employees.     A  person  employed  in  but  a  single 

3  instance  in  transporting  liquor  to  a  mulct  saloon  for  lawful  sale 
is  not  an  employee  required  by  the  statute  to  be  listed  with  the 
county  auditor. 

Certiorari    from    Woodbury    District    Court. — ^Hon.    Wm. 

Hutchinson,  Judge. 

Wednesday,   July  5,   1911. 

Obetioraki  to  review  an  order  and  judgment  made 
and  entered  by  defendant  as  judge  of  the  district  court  of 
Woodbury  County  finding  plaintiff  guilty  of  an  alleged 
contempt  in  violating  the  terms  of  an  injunction. — Arir 
nulled. 

Kass  Bros,  and  Henderson  &  Fribourg,  for  plaintiff. 

John  F.  Joseph,  for  defendant. 
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McOlain,  J. — In  March,  1908,  a  decree  was  entered 
agains  this  plaintiff  in  the  district  court  of  Woodbury 
County  perpetually  enjoining  him  from  illegally  selling 
or  keeping  fo^  sale  intoxicating  liquors  within  the  Fourth 
Judicial  District  of  Iowa.  In  October,  1909,  an  informa- 
tion for  contempt  in  violating  said  decree  was  filed  against 
this  plaintiff  in  the  same  court,  and  on  April  21,  1910, 
an  amended  information  for  contempt  was  filed  in  the 
same  proceeding.  So  far  as  it  is  necessary  to  notice  the 
allegations  on  which  this  plaintiff  was  in  that  proceeding 
found  guilty  of  contempt  the  charges  were  contained  in: 
the  amended  information  just  referred  to,  and  consisted  of 
carrying  on  the  business  of  operating  a  mulct  saloon  in  two 
rooms,  in  a  room  having  more  than  one  entrance,  and 
without  having  filed  a  proper  list  of  employees  with  the 
county  auditor. 

Without  any  substantial  dispute  in  the  evidence  it  ap- 
pears that  on  and  prior  to  April  14,  1910,  this  plaintiff 
under  proper  resolution  of  consent  of  the  city  council, 
authorized  by  general  statement  of  consent  held  sufficient 
by  the  board  of  supervisors,  was  engaged  in  operating  a 
mulct  saloon  in  a  certain  room  described  as  iN'o.  2525, 
Correctionville  Eoad,  in  Sioux  City,  and  that  on  the  next 
day  under  a  new  resolution  of  consent  which  revoked  the 
previously  existing  resolution  or  permit,  he  commenced  to 
conduct  a  mulct  saloon  in  the  adjoining  room  of  the 
same  building,  such  room  being  designated  as  iN'o.  2523, 
Correctionville  Eoad;  and  that  when  the  officers  under 
a  search  warrant  made  a  raid  on  these  two  premises 
on  the  morning  of  April  15,  they  found  this  plain- 
tiff engaged  in  removing  his  stock  of  liquors  from  'No, 
2525  where  some  of  the  barrels  containing  his  stock  were 
still  located  to  No.  2523  where  he  was  engaged  in  the  busi- 
ness of  making  sales.  There  is  no  evidence  that  after 
April  14  any  sales  were  made  in  Room  No.  2525,  nor  that 

in  respect  to  selling  or  keeping  for  sale  in  more  than  one 
Vol.  isi  Ia.— 39. 
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room  plaintiff  was  violating  the  law  unless  as  above  indi- 
cated. With  reference  to  room  Ko.  2523  having  more 
than  one  entrance  or  exit,  it  appears  without  controversy 
that  in'  the  floor  of  the  room  there  was  a  trapdoor  giving 
access  to  a  basement  or  cellar  not  occupied  for  any  purpose, 
and  in  which  no  intoxicating  liquors  were  stored  or  kept; 
that  this  trapdoor  which  had  been  securely  fastened  by 
nailing  it  down  had  on  the  morning  of  the  15th  been  pried 
open  by  the  plumbers  who  had  gone  into  the  cellar  for  the 
purpose  of  making  proper  plumbing  connections  with  the 
room  above  and  was  found  open  by  the  officers,  but  that 
after  the  search  was  concluded  the  trapdoor  was  again  se- 
curely nailed  down  by  the  plaintiff. 

With  reference  to  the  listing  of  employees  with  the 
icounty  auditor,  it  appears  that  one  Satter  was  employed 
by  the  plaintiff  on  the  morning  of  April  15  in  removing 
thre  stock  of  liquors  from  No.  2525  to  No.  2523  and  was 
not  otherwise  employed  or  engaged  by  plaintiff  in  conduct- 
ing his  business  in  the  latter  room,  and  that  Satter  was 
not  listed  with  the  county  auditor  as  an  employee  of 
plaintiff. 

The  provision  of  the  statute  relied  upon  as  rendering 
the  conduct  of  his  business  unlawful  on  plaintiff's  part  in 
the  three  particulars  above  indicated  is  as  follows:  "Said 
sale  or  keeping  for  sale  of  intoxicating  liquors  shall  be 
carried  on  in  a  single  room  having  but  one  entrance  or  exit 
and  that  opening  upon  a  public  street.  .  .  .  List  of 
names  of  all  persons  employed  about  the  place  shall  be 
filed  with  the  County  auditor  and  no  person  shall  be  per- 
mitted behind  the  bar  except  those  whose  names  are  so 
listed."     Code,   section  2448,  subd.   4. 

I.  It  is  unlawful  under  this  statute  for  one  conduct- 
•  inff  a  mulct  saloon  to  use  two  rooms  in  carrying 

I.  Intoxicating  o  •>    ^c 

o?mo*e  thSn      ^^  ^^^  business,  althou^  one  of  such  rooms 

one  room.         jg  ^^^  exclusively  f or  the  purpose  of  storage 

of    the    stock    while    sales    thereof    are    made    exclusively 
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from  the  other  room.  Sawyer  v.  Oliver,  Judge,  144  Iowa, 
382;  Bell  v.  Hamm,  127  Iowa,  343;  Jones  v.  Byington, 
Judge^  128,  Iowa,  397;  State  v.  Donahue,  120  Iowa,  154. 
But  this  plaintiff  was  not  conducting  his  business  in 
this  manner.  He  had  in  room  No.  2525  a  portion  of  his 
stock  of  liquors  which  he  was  removing  in  the  ordinary 
course  of  the  lawful  transfer  of  his  business  from  one  place 
to  another,  a  portion  of  his  stock  of  liquors ;  but  he  was  not 
using  room  No.  2525  as  a  place  for  the  storage  of  liquors 
in  the  regular  conduct  of  his  business  in  Boom  No.  2523. 
This  is  made  clear  by  the  testimony  of  the .  officers  them- 
selves to  the  effect  that  they  fo^nd  the  employees  of  plain- 
tiff engaged  in  removing  barrels  of  liquor  from  No.  2525 
to  No.  2523  while  a  new  tenant  was  installing  the  stock 
and  fixtures  of  a  butcher  shop  in  No.  2525.  In  short  it 
appears  that  the  barrels  of  liquor  were  simply  in  transit 
to  their  destination  in  room  No.  2523,  where  plaintiff  was 
lawfully  engaged  in  carrying  on  a  mulct  saloon.  We  can 
not  think  that  under  these  circumstances  any  violation  of 
the  statute  w«s  made  to  appear. 

II.     Under  the  evidence  we  think  there  was  no  viola- 
tion of  the  statute  in  having  a  trapdoor  in  the  floor  of 
room  No.  2523  which  was  securely  and  permanently  fast- 
ened.    For  a  temporary  purpose  such  trap- 
more' than         door  had  been  pried  open  and  used  by  work- 
one  entrance. 

men  as  a  means  of  gaining  access  to  the  cel- 
lar for  a  proper  purpose.  Such  trapdoor  was  not  within 
the  meaning  of  the  statute  an  entrance  or  exit  of  the  room 
which  had  the  usual  door  for  entrance  and  exit  on  a  public 
street.  The  case  is  clearly  distinguishable  in  its  facts  from 
those  cases  in  which  it  has  been  held  that  the  maintenance 
of  a  second  door  through  which  entrance  or  exit  might 
be  had  to  and  from  the  room  by  persons  purchasing  or 
desiring  to  purchase  intoxicating  liquors  is  in  violation  of 
the  statute  although  the  door  is  not  commonly  used  for 
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such   purpose.     State   v.    Oifford,   111   Iowa,    648;    State 
V.  Roney,  133  Iowa,  416. 

III.  The  evidence  does  not  show  that  Satter  was  em- 
ployed by  plaintiff  about  the  place  where  he  was  selling  or 
keeping  for  sale  intoxicating  liquors.     Certainly  a  person 

3.  Samk:  listing      ^^^  ^^  employed  in  one  particular  instance 
of  employee*,     ^^^jy  ^^  transporting  liquor  to  a  mulct  saloon 

for  lawful  sale  is  not  such  an  employee  as  is  by  the  stat- 
ute required  to  be  listed  with  the  county  auditor. 

We  find  no  violation  of  the  injunction  on  the  part  of 
plaintiff  to  have  been  shown  by  the  evidence,  and  the  order 
of  the  defendant  as  judge  finding  plaintiff  to  have  been 
guilty  of  contempt  was  erroneous.  The  judgment  com- 
plained of  is  therefore  annulled. 


Calvin  Mabkley,   Appellee,   v.   Western  Union   Tele- 

OBAPH  Co.,  Appellant. 

Pleadings:    amendment:   delay  in  filing  same.    Where  an  amend- 

1  ment  to  a  pleading  is  filed  on  the  day  of  trial  and  without  leave 
of  court,  and  with  no  excuse  for  long  delay  in  filing  the  same, 
the  court  in  its  discretion  may  strike  the  amendment  from  the 
files. 

Telegraphs:    negligent  delay:  damages:  what  law  governs.    The 

2  duty  of  a  telegraph  company  in  the  transmission  of  messages 
is  of  a  public  nature  growing  out  of  contract,  and  as  a  rule  the 
measure  of  damages  is  determined  by  the  law  of  the  forum  or 
the  place  where  the  contract  is  made.  So  that  where  a  message 
was  sent  from  this  to  a  foreign  state  damages  for  negligent 
delay  in  delivery  are  governed  by  the  law  of  this  state. 

Parol  evidence:    admissibility.    Where  no  attempt  is  made  to  pro- 

3  duce  a  writing  or  to  account  for  its  absence  parol  evidence  of 
its  contents  is  inadmissible. 

Telegraphs:     damages:    evidence.     Where  the  plaintiff  testified  in 

4  chief  concerning  his  suffering,  due  to  a  failure  to  promptly  de- 
liver a  message  announcing  the  death  of  his  mother,  his  cross- 
examination  concerning  the  receipt  of  letters  from  her  or  those 
about  her  during  her  illness  should  have  been  permitted. 
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Same:    delivery:   negugent  delay:   evidence:   instkuction.    Where 

5  a  message  was  not  addressed  to  the  plaintiff  in  his  correct  name 
and  there  was  evidence  of  unsuccessful  attempts  to  deliver  the 
same  to  the  addressee,  the  court  should  have  instructed  the  jury 
that  if  defendant  did  not  know  or  have  reason  to  believe  that 
the  message  delivered  to  its  agent  for  transmission  was  intended 
for  plaintiff  failure  to  deliver  the  same  was  not  in  itself  evidence 
of  negligence. 

Same:     instructions:    erroneous  presentation  of  issues.     Where 

6  the  issue  as  in  this  case  was  not  a  question  of  contributory  neg- 
ligence on  the  part  of  the  sender  of  the  message,  but  the  negli- 
gence of  defendant's  agent  at  the  place  of  delivery,  an  instruction 
that  if  the  sender  gave  an  incorrect  or  insufficient  address  he 
was  guilty  of  contributory  negligence,  and  if  the  jury  found  that 
such  negligence  contributed  to  the  failure  of  the  agent  to  promptly 
deliver  the  message  then  plaintiff  could  not  recover  was  errone- 
ous because  not  a  presentation  of  the  issue,  notwithstanding  an 
inadvertent  use  of  the  word  "plaintiff"  for  "defendant"  in  one 
clause  of  the  instruction. 

Appeal  from  Carroll  District  Court: — 'Son,  F.  M.  Powees, 

Judge. 

Wednesday^  July  5,   1911. 

Action  at  law  to  recover  damages  for  failure  to  de- 
liver a  death  message.  Trial  to  a  jury,  verdict  and  judg- 
ment for  plaintiff  in  the  sum  of  $745,  and  defendant  ap- 
peals.— Reversed, 

Lee  &  Rohb,  Oeorge  H.  Fearons,  and  MUler  &  Wal- 
Ungford,  for  appellant. 

Oeo.  W.  Bowen  and  J,  B.  McCrary,  for  appellee. 

Deemeb^  J. — This  is  the  second  time  the  case  has  heen 
before  us.  The  opinion  on  the  first  appeal  will  be  found  in 
144  Iowa,  105.  The  facts  are  quite  fully  recited  in  that 
opinion  and  need  not  be  repeated  in  full.  Plaintiff's  true 
name  is  Calvin  Markley,  but  the  message,  when  it  reached 
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defendant's  agent  at  Plattsmouth,  Neb.,  was  addressed  to 
"Carroll  Markley."  The  message  was  delivered,  or  rather 
telephoned,  to  defendant's  agent  at  Glidden,  Iowa,  by  plain- 
tiff's brother,  S.  Markley,  and  as  written  by  this  agent  read 
as  follows:  "Glidden,  Iowa,  12-28-1906.  Carroll  Mark- 
ley,  Plattsmouth,  Nebraska — ^Mother  not  expected  to  live 
until  morning.  Come  at  once.  S.  Markley."  It  was  re- 
ceived about  9:30  p.  m.  at  Glidden,  and  almost  immedi- 
ately transmitted  to  Plattsmouth,  Neb.,  reaching  the  de- 
fendant's operator  at  the  latter  place  about  10:02  p.  m.  of 
the  same  day.  It  was  not  actually  delivered  to  plaintiff 
until  the  morning  of  December  31.  Plaintiff  claims  that 
the  error  in  the  address  was  due  to  the  negligence  and 
carelessness  of  defendant's  agent  at  Glidden,  and  also  says 
that  although  the  message  was  misdirected,  defendant's 
agent  at  Plattsmouth,  Neb.,  knew,  or  should  have  known, 
that  the  message  was  intended  for  plaintiff,  and  that  he 
negligently  failed  to  make  delivery  thereof,  causing  plain- 
tiff much  mental  anguish  because  not  able  to  reach  his 
mother's  bedside  before  she  died,  althou^  he  was  able 
to  attend  her  funeral. 

This  appeal  presents  many  questions,  few,  if  any  of 
which,  were  considered  upon  the  former  appeal.     Before 
the  first  appeal,  defendant  had  pleaded  in  defense  that  plain- 
Pleadings-         *^^'®  causc  of  actiou,  if  he  had  any,  arose  in 
ddSJ^^STfiY       Nebraska;  that  uiider  the  laws  of  that  state 
ing  same.  there  could  be  no  recovery  of  damages  for 

mental  anguish  in  such  cases  as  this;  and  that  under  such 
a  state  of  facts  there  could  be  no  recovery  in  this  state. 
To  this  part  of  the  answer  plaintiff  demurred,  and  his  de- 
murrer was  sustained.  Defendant  elected  to  stand  on  this 
part  of  its  answer,  and  it  was  thus  determined  that  this 
part  constituted  no  defense.  As  defendant  was  successful 
on  the  first  trial,  it  did  not  appeal  from  the  ruling  on  the 
demurrer.  After  the  case  went  back  to  the  district  court, 
and  on  the  day  of  trial,  defendant  filod  an  amendment  to 
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its  substituted  answer,  in  which  it  repleaded  the  same  de- 
fense. Plaintiff  moved  to  strike  this  amendment,  because  . 
the  matter  was  already  adjudicated,  and  for  the  further 
reason  that  it  was  filed  without  leave  of  court,  that  it 
was  not  filed  until  the  day  of  trial,  and  that  plaintiff  was 
not  prepared  to  meet  the  issue  tendered  thereby.  This  mo- 
tion was  sustained;  one  of  the  grouiids  for  such  ruling 
was  that  the  amendment  was  filed  too  late.  Without  going 
into  the  vexed  question  of  conflict  of  laws,  it  is  suffi- 
cient to  say  that  the  ruling  of  the  trial  court  will  be 
sustained  on  the  theory  that  the  amendment  was  filed  too 
late.  Defendant  delayed  the  filing  thereof,  without  excuse, 
for  many  months,  and  did  not  interpose  the  defense  un- 
til the  day  the  case  was  set  for  trial.  Such  rulings  are 
largely  within  the  descretion  of  the  trial  court,  and  we 
do  not  see  any  abuse  of  that  discretion  here. 

But,  however  this  may  be,  the  great  weight  of  au- 
thority seems  to  sustain  the  proposition  that  under  the 
facts  disclosed  by  this  record  the  matter  relied  upon  by 

defendant  constitutes  no  defense.  See  Bryan 
**  I^Sw^di      V.   Western  U.  Co.,  133  N.  C.  603   (45  S. 

lay:  damages: 

wfaat  law  E.  938)  ;  Western  U.  Co.  v.  Shaw,  33  Tex. 

governs.  

Civ.  App.  395  (77  S.  W.  433),  and  anno- 
tations to  Howard  v.  Western  U.  T.  Co.,  119  Ky.  625 
(84  S.  W.  764,  86  S.  W.  982),  7  Am.  &  Eng.  Ann.  Cases, 
1065.  No  matter  whether  the  action  be  ex  delicto  or  ex 
contractu,  the  duty  owed  by  the  defendant  was  a  public 
one  growing  out  of  contract,  and  the  measure  of  damages 
as  a  rule  is  governed  by  the  law  of  the  forum,  or  the 
lex  loci  contractu.  There  is,  as  we  are  well  aware,  a  con- 
flict in  the  authorities  upon  this  proposition.  But  the  great 
weight  seems  to  favor  the  rule  we  have  announced.  The 
question  would  be  much  more  difficult,  if  the  action  were 
brought  in  a  state  allowing  such  recovery,  upon  a  contract 
made  in  a  state  where  no  such  recovery  is  permitted.  As 
further  sustaining  the  views  expressed,  see  Western  U.  Cx>. 
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V.Young  (Tex.  Civ.  App.)  133  S.  W.  513;  Western  U.  Co. 
V.  Parsley  (Tex.  Civ.  App.)  121  S.  W.  226;  Western  U. 
Co.  V.  Douglass  (Tex.)  133  S.  W.  877;  Western  U.  Co. 
V.  Hill  163  Ala.  18  (50  South.  248,  23  L.  K.  A.  (N.  S.) 
648).     There  was  no  error  in  the  ruling. 

II.  Plaintiff  was  permitted,  over  defendant's  objec- 
tions  to  give   the  contents  of  a  letter  written  him  by  a 

brother.     No  attempt  was  made  to  produce 
dehce:  ad-         the  letter,  or  to  account  for  it  in  any  man- 

missibility. 

ner.  That  the  letter  itself  was  the  best  evi- 
dence is  too  clear  for  argument. 

III.  Plaintiff,  after  testifying  in  chief  regarding  his 
great  suffering  due  to  the  defendant's  failure  to  deliver  the 
message,    was    asked    on    cross-examination    regarding    his 

knowledge    of    his    mother's    condition,    and 
damages:  about   how   oftcu   he    reccivcd    letters    from 

her,  or  from  those  about  her  during  her 
illness.  The  trial  court  sustained  objections  to  this  line 
of  examination,  and  in  this  we  think  there  was  error  pre- 
judicial to  defendant. 

IV.  Defendant  asked  that  the  following  instruction 
be  given  to  the  jury:  "(2)  If  the  defendant  company 
did  not  know  or  have  reason  to  believe  that  the  message 

Same- delivery:  delivered  to  its  agent  at  Glidden,  Iowa,  for 
Ujf/'f^dence:  trausmissiou  was  intended  for  Calvin  Mark- 
in.iruction.        j^^^  j^g  failure  to  deliver  the  same  to  Calvin 

Markley  is  no  evidence  of  negligence."  This,  or  some- 
thing like  it,  should  have  been  given.  Under  the  testi- 
mony the  message  which  the  operator  received  at  Glidden 
was  addressed  to  Carroll  Markley,  and  in  this  form  it 
reached  Plattsraouth.  Attempt  was  made  to  deliver  it  to 
a  person  of  that  name,  but  without  success,  and  it  was 
finally  delivered  to  plaintiff  after  many  inquiries  had  been 
made  for  a  Markley  for  whom  the  message  was  intended. 
No  negligence  on  the  part  of  the  operator  at  Glidden  is 
shown,  and  it  is  by  the  barest  inference  that  there  is  any 
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showing  of  any  mistake  on  the  part  of  this  operator.  Had 
there  been  such  evidence,  an  instruction  should  have  been 
given  covering  this  point.  If  the  message  given  him  was 
sent  according  to  the  address  so  given,  the  defendant  did 
its  full  duty,  for  it  was  not  responsible  for  the  mistakes  of 
the  sender,  who  telephoned  the  message  to  the  operator. 
There  is  no  testimony  whatever  that  the  operator  knew 
that  the  message  was  intended  for  Calvin  Markley.  The 
case  was  really  submitted  on  the  theory  that,  notwithstand- 
ing the  error  in  the  name  of  the  addressee,  the  agent  of 
Plattsmouth  was  negligent  in  not  delivering  the  same  to 
plaintiff.  But  in  so  doing  the  court  in  its  instructions  vir- 
tually assumed  that  the  message  was  addressed  to  the  plain- 
tiff. The  only  instruction  relating  to  this  proposition  reads 
as  follows: 

^^(9)  If  you  find  from  the  evidence  that  S.  Markley, 
who  delivered  the  message  in  question  to  the  defendant  com- 
pany for  transmission,  gave  to  the  defendant  an  incorrect 
6  Same-  instruc-  ^^  insufficient  addrcss,  then  in  so  doing  he 
lu^prcirnSr  was  guilty  of  negligence;  and,  if  you  fur- 
tion  of  issues.  ^^^^  ^^  ^j^^^  g^^j^  negligence,  if  any,  con- 
tributed to  cause  the  failure  to  deliver  the  message  to  the 
plaintiff,  then  the  plaintiff  can  not  recover,  even  though 
the  plaintiff  may  have  also  been  negligent."  Doubtless 
the  court  intended  to  use  the  word  "defendant"  in  place 
of  the  word  "plaintiff"  where  the  latter  word  last  appears. 
But  we  are  not  sure  that  the  jury  so  understood  it.  There 
was  a  question  regarding  plaintiff's  conduct  in  failing  to 
make  inquiries  for  messages,  and  in  failing  to  leave  his  ad- 
dress with  the  agent  of  the  defendant  company,  and  the 
jury  may  have  entirely  misapprehended  the  scope  of  the 
instruction.  Moreover  it  was  not  a  question  of  contrib- 
utory negligence  on  the  part  of  the  person  telephoning 
the  message  to  the  defendant's  operator  at  Glidden,  but, 
tinder  the  pleadings  and  evidence,  a  question  of  the  negli- 
gence of  defendant's  agents  at  Plattsmouth,  !N'eb.     The  real 
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issues  were  not  squarely  presented  to  the  jurj^  and  it  must 
haji^e  been  diflScult  for  the  jury  to  know  just  what  it  had 
to  decide.  That  insrtruction  "No*  9  was  erroneous,  see 
Mich  V.  Moore,  114  Iowa,  80, 

Defendant  claimed  that,  without  negligence  on  its 
part,  it  transmitted  the  message  delivered  to  it,  and  that 
after  its  receipt  at  Plattsmouth  it  made  every  reasonable 
effort  to  deliver  the  same.  Plaintiff's  case  under  the  facts, 
if  he  had  any,  depended  upon  what  defendant's  agents  at 
Plattsmouth  did  in  attempting  to  deliver  the  'telegram* 
This  was  the  real  question  which  should  have  been  sub- 
mitted to  the*  jury.  As  that  was  not  done,  and  as  the 
instructions  either  assumed  that  the  message  was  addressed 
to  plaintiff,  or  that  the  operator  at  Glidden  was  negligent, 
the  jury  were  left  in  the  dark  as  to  the  real  issue  in  the 
case.  The  testimony  as  to  negligence  of  the  agents  at  Platts- 
mouth is  very  meager;  but  we  think  there  was  enough 
to  take  the  case  to  a  jury.  Whether  enough  to  justify  a 
verdict,  we  shall  not  now  say. 

For  errors  pointed  out,  the  judgment  must  be,  and  it 
is,  reversed. 


State  of  Iowa  v.  J.  E.  Gilmobe^  Appellant. 

Criminal  law:     abortion:    coconspikator :    acts  and  declarations: 

1  evidence.  The  victim  of  an  abortion  may  be  a  coconspirator  of 
the  perpetrator  of  the  offense  and  her  acts  and  declarations  may 
be  shown  on  the  trial  of  the  accused;  but  proof  thereof  must 
relate  to  the  statements  or  acts  made  or  done  pending  the  con- 
spiracy and  in  promotion  of  its  object  or  design.' 

Same:    order  of  proof.     Ordinarily  and  the  better  practice  is  to  re- 

2  quire  prima  facie  proof  of  conspiracy  before  receiving  evidence 
of  acts  or  declarations  of  a  coconspirator;  but  the  order  of  proof 
is  largely  discretionary  with  the  trial  court,  and  it  is  not  neces- 
sarily erroneous  to  receive  evidence  of  such  acts  and  declarations 
in  advance  of  prima  facie  proof  of  conspiracy,  on  the  assurance 
of  cotmsel  that  the  same  will  be  produced. 
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Same:     conspiracy:    evidence.     An  alleged  conspiracy  can  not  be 

3  established  by  the  acts  and  declarations  of  one  of  the  parties 
alone ;  and  before  these  may  be  considered  against  a  coconspirator 
it  must  be  shown  in  some  way  that  he  had  at  that  time  joined 
in  the  enterprise. 

Same.    Where  evidence  has  been  received  of  the  acts  and  declarations 

4  of  a  coconspirator  relating  to  a  time  prior  to  the  formation  of  a 
conspiracy  it  should  be  stricken  on  motion,  or  the  jury  should 
be  instructed  not  to  consider  it. 

Same.     It  is  only  the  acts  or  declarations  of  a  conspirator  which 

5  were  done  and  made  in  furtherance  of  the  conspiracy  that  are 
admissible  against  a  coconspirator,  and  not  a  narrative  of  past 
transactions  or  events  having  no  connection  with  what  was  being 
done  to  promote  the  common  design. 

Same.    Where  a  crime  has  been,  committed  as  the  result  of  an  al- 

6  leged  conspiracy  evidence  of  transactions  occurring  between  the 
conspirators  prior  to  the  formation  of  the  common  design  is  in- 
admissible. 

Same:     hearsay  evidence.     The  state  is  under  some  obligation  to 

7  an  accused  not  to  offer  evidence  which  is  clearly  hearsay,  as  in 
the  instant  case,  and  intended  solely  to  create  or  intensify  preju- 
dice against  him. 

Appeal  from  Jones  District  Court. — 'Eloth.  F.  O.  Ellison, 

Judge. 

Wednesday^  July  5,  1911. 

« 

The  accused  was  convicted  of  murder  in  the  second 

degree,  and  appeals. — Reversed. 

Jamison,  Smyth  &  Hann,  for  appellant. 

Oeorge  Cosson,  Attorney-General,  for  the  State. 

JjADD,  J. — The  defendant  is  accused  of  having  caused 
the  death  of  Gertrude  Jackson  hy  committing  an  abortion 
on  her,  not  necessary  to  save  her  life.  She  was  unmarried, 
about  twenty-five  years  of  age,  and  died  July  14,  1909* 
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Bulings  under  which  evidence  of  her  acts  and  declara- 
tions; not  in  the  presence  of  defendant,  was  received  are 
assigned  as  errors.  These  evidently  were  based  on  the 
theory  that  she  had  entered  into  an  arrangement  with  the 
accused  to  cause  a  miscarriage,  and,  of  course,  if  this 
were  shown,  whatever  she  may  have  done  or  said  in  pro- 
motion of  the  unlawful  enterprise  while  it  was  pending 
was  appropriate  for  the  consideration  of  the  jury. 

The  victim  of  an  abortion  may  become  a  co-conspirator 
with  the  perpetrator  of  the  offense,  in  which  her  acts  and 
declarations  done  or  made  pending  the  alleged  conspiracy, 

and  in  promotion  thereof,  may  be  proven  on 

I,  CiiitiNAL  law:  ^  1  J  sr 

SS^in^lrator-  '*^®  *^^*^  ^^  ^^^^  perpetrator.  State  v.  Crof- 
sk¥tL.:  ford,  133  Iowa,  478;  State  v.  McOee,  81 
evidence.  j^^^^  j^ ;  State  V.  Caine,  134  Iowa,  147; 

State  V.  Crofford,  121  Iowa,  395.  But  statements  or  acts 
of  a  co-conspirator,  before  the  conspiracy  was  formed  or 
after  its  termination,  or  not  in  promotion  thereof,  though 
provable  as  admissions  against  such  co-conspirator,  may 
not  be  introduced  against  an  associate  in  the  conspiracy, 
on  trial  therefor,  or  for  a  crime  alleged  to  have  been  per- 
petrated in  pursuance  thereof.     State  v.  Crofford,  supra. 

To  render  such  evidence  admissible,  two  conditions 
are  absolutely  essential:  (1)  That  the  acts  or  declara- 
tions sought  to  be  shown  were  done  or  made  pending  the 
conspiracy;  and  (2)  they  were  in  promotion  of  its  object 
or  design.  State  v.  McOee,  81  Iowa,  17;  State  t?.  Walker, 
124  Iowa,  414;  Staie  v.  Crofford,  121  Iowa,  395. 

Ordinarily  there  should  be  prima  facie  proof  of  the 
existence  of  a  conspiracy,  before  evidence  of  any  acts  or 
declarations  of  a  co-conspirator  is  received,  but,  as  the  or- 
a.  Samb:  order       ^®^  ^^  which  evidence  shall  be  introduced  is 
of  proof.  discretionary  with  the  trial  court,  it  is  not 

necessarily  error  to  allow  evidence  of  such  acts  and  declara- 
tions to  be  adduced  in  advance  of  prima  facie  proof,  on 
assurance  that  this  will  be  produced  subsequently.     Staie 
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V.  Mushrush,  97  Iowa,  444;  State  v.  Orant,  86  Iowa,  216. 
The  better  practice,  however,  is  to  require  a  prima  facie 
showing  of  conspiracy  before  receiving  such  evidence.  State 
V.  Walker,  124  Iowa,  414;  State  v.  Wheeler,  129  Iowa, 
100.  And  this  should  always  be  done  as  a  matter  of  fair- 
ness to  the  defendant  unless  there  is  some  reason  which 
seems  persuasive  to  the  court  for  changing  the  order  of 
proof.  On  the  assurance  of  the  attorney  for  the  state  that 
proof  of  conspiracy  subsequently  would  be  made,  evidence 
of  what  deceased  did  and  said  during  the  week  preced- 
ing her  death  was  received  over  timely  objections  by  the 
accused.  But  no  evidence  whatever  tending  to  show  that 
defendant  had  ever  met  deceased,  or  communicated  with 
her  directly  or  indirectly,  prior  to  the  day  before  she 
died  was  adduced  by  the  state.  !N'or  does  it  appear  that 
what  he  did  on  that  day  was  owing  to  any  arrangement  or 
understanding  with  deceased.  She  was  very  sick,  and  he 
was  called  by  her  sister,  with  the  knowledge  of  her  father, 
and  whatever  he  did  apparently  was  without  consulting 
her  wishes. 

The  theory  of  the  state  seems  to  have  been  that  the 
alleged  conspiracy  might  be  shown  by  declarations  of  the 
deceased  alone.     !N'o  authority  so  holding  has  been  cited, 

and  none  can  be  found.     Certainly  nothing 

«    Samb* 

conspiracy:        Said  in  State  V.   Crofford,   133   Iowa,   478, 

warrants  such  a  conclusion.  There  a  letter 
written  by  the  victim  of  abortion  to  her  paramour,  after  the 
latter  was  shown  to  have  entered  into  a  conspiracy  with 
the  defendant  therein,  was  held  to  be  admissible  in  evidence 
as  tending  to  establish  her  connection  with  the  conspiracy; 
That  is,  that  she  was  either  joining  in  the  enterprise  of 
the  other  two,  or  entering  into  an  unlawful  arrangement 
with  the  one  addressed.  But  no  one  will  pretend  that  this 
letter  alone  implicated  the  defendant  therein.  Nor  is  there 
any  ground  for  saying  that  the  declarations  of  deceased 
alone  tended  to  connect  this  defendant  with  any  conspiracy. 
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As  to  him,  these  were  in  the  nature  of  hearsay,  until  there 
was  prima  facie  proof  of  some  unlawful  arrangement  or 
agreement  between  them^  in  which  event  they  were  a  part 
of  the  res  gestae.  Of  course,  such  acts  or  statements 
of  hers  as  tended  to  establish  an  unlawful  combination 
between  them  might  be  shown,  but  this  is  not  saying  that 
these  may  be  sufficient  for  that  purpose.  Before  these 
may  be  considered  against  the  accused,  he  must  be  shown 
in  some  way,  by  direct  or  circumstantial  evidence,  to 
have  joined  in  the  enterprise.  ''No  man's  connection  with 
the  conspiracy  can  be  legally  established  by  what  others 
did  in  his  absence,  and  without  his  knowledge  and  con- 
currence." United  States  v.  Babcock,  3  Dill.  581  (Fed. 
Oas.  No.  14,487).  "To  admit  such  declarations — such 
hearsay  testimony — in  proof  of  the  conspiracy  itself  would 
in  civil  matters  put  every  man  at  the  mercy  of  rogues; 
and  in  charges  of  criminal  conspiracy  render  the  inno- 
cent the  helpless  victims  of  villainous  schemes,  supported 
and  proved  by  prearranged  and  manufactured  evidence  of 
the  promoters  thereof."  People  v.  Irwin,  77  Cal.  494  (20 
Pac  56);  Cuyler  v.  McCartney,  40  N.  T.  221;  Blain 
V.  State,  83  Tex.  Cr.  E.  236  (26  S.  W.  63);  State  v. 
Weaver,  57  Iowa,  730.  As  said,  the  state  did  not  intro- 
duce any  substantive  evidence  indicating  that  defendant 
had  met  deceased  prior  to  July  13,  the  day  before  her 
death,  or  had  had  any  communication  with  her,  and  there- 
fore all  declarations  in  promotion  of  an  alleged  conspiracy 
prior  to  that  time  appeared  at  the  close  of  the  state's  evi- 
dence to  have  been  erroneously  received. 

II.  No  motion  to  strike  the  evidence  referred  to  was 
then  interposed,  and  the  defendant,  in  his  own  behalf,  tes- 
tified that  he  had  met  deceased  at  his  office  on  Saturday 

July   10;   that  she  told  him  she  had  be^i 

sent  by  another  physician;  was  in  trouble; 

and  that  he  told  her  he  could  not  take  her  case,  and  gave 

her  no  treatment.     Even  if  from  this  and  deceased's  state- 
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ments  that  she  was  going  to  the  defendant's  office  on  the 
day  named,  and  subsequent  statement  that  she  had  been 
there,  in  connection  with  other  circumstances,  were  suffi- 
cient evidence  from  which  a  conspiracy  might  be  inferred, 
all  evidence  of  acts  and  declarations  prior  thereto  should 
have  been  stricken  on  defendant's  motion,  or  the  jury 
warned  not  to  consider  it.  See  State  v.  Walker,  supra. 
That  such  evidence  was  extremely  prejudicial  appears  from 
a  recital  of  that  given  by  Mrs.  Hotz,  sister  of  the  deceased. 
She  testified  that  deceased  had  said  to  her  on  Monday, 
July  5,  that  she  was  going  to  see  the  defendant  the  next 
day;  that  Dr.  King  had  sent  her  there  and  told  her  where 
his  office  was;  that  she  was  pregnant;  and  upon  her  re- 
turn home,  July  6,  that  she  had  been  to  defendant's  of- 
fice, and  he  had  given  her  treatment  and  said  he  could 
help  her;  that  it  would  be  $50,  and  that  she  had  paid  him 
$10,  and  that  he  had  told  her  to  come  back  on  Saturday. 
All  this  testimony,  as  it  was  of  declarations  prior  to  the 
possible  finding  of  the  formation  of  a  conspiracy,  should 
have  been  excluded  as  hearsay. 

III.  Mrs.  Hotz  also  testified  that  deceased  left  on 
Saturday,  saying  that  she  was  going  to  see  defendant.  This 
evidence  was  admissible  in  connection  with  that  of  defend- 
ant that  they  did  meet  on  that  day.  The 
witness  proceeded  by  saying  that  on  her  re- 
turn deceased  reported  that  defendant  had  given  her  a 
treatment;  had  inserted  a  rubber,  and  had  said  that  the 
rubber  would  bring  on  pains  and  bring  about  an  abortion; 
that  he  had  taken  away  part,  and  if  the  rest  did  not  come 
to  return  Monday.  All  this  is  a  mere  recital  of  what 
deceased  is  said  to  have  claimed  had  happened,  and  pur- 
ported to  be  an  account  of  a  past  transaction,  and  was 
inadmissible.  Acts  or  declarations  of  a  co-conspirator,  to 
be  admissible,  must  be  in  furtherance  of  the  conspiracy; 
that  is,  in  some  measure  or  to  some  extent,  it  must  aid 
or  assist  toward  the  consummation  of  the  object  of  the 
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conspiracy.    People  v.  Smith,  151  Cal.  619  (91  Pac.  511). 
Furtherance,  as  said  in  Powers  v.  Commonwealth,  114  Ky. 
237    (70   S.   W.    644),   has   a   well-defined   and  generally 
accepted  meaning,  which  is  "the  act  of  furthering  or  help- 
ing forward,  or  promotion,  or  advancement."     A  mere  re- 
lation of  something  already  done  for  the  accomplishment 
of  that  ohject  is  not  competent  evidence  against  others,  but 
hearsay  only.     People  v.  Davis,  56  N.  Y.  103;  1  Taylor, 
Evidence,  530.     As  noted  by  the  author  last  cited,  declara- 
tions which  are  either  acts  in  themselves  purporting  to  ad- 
vance the  objects  of  the  criminal  enterprise,  or  which  ac- 
company  and  explain   such   acts,   are  to  be   distinguished 
from   statements   whether  written   or  oral,   which,   though 
made   pending  the   plot,    are   mere   narratives   of   acts   or 
measures  which  have  already  been  done  or  taken.     A  co- 
conspirator, in  recounting  past  transactions  or  events  hav- 
ing no  connection  with  what  is  being  done  in  promotion 
of  the  common   design,  can  not  be   assumed  to  represent 
those   associated  with  him.     Only  such  acts  and   declara- 
tions as  are  done  and  made  in  accomplishing  the  object  in- 
tended can  be  said  to  have  been  authorized  by  the  body  of 
conspirators  as  a  whole.     As  said  in  Moers  v.  Martens,  8 
Abb.  Prac.  (N.  Y.)  257,  the  acts  of  the  other  conspirators 
are  admitted  as  evidence  against  each,  upon  the  principle 
that  by  the  act  of  conspiracy  together  they  have  jointly  as- 
sumed to  themselves,  as  a  body,  the  attribute  of  individu- 
ality, so  far  as  regards  the  prosecution  of  the  common  de- 
sign, thus  rendering  whatever  is  done  or  said  by  any  one, 
in  furtherance   of  that  design,   a  part  of  the  res  gestae, 
and  therefore  the  act  of  all.     It  may  be  difficult,  as  was 
observed  in  Stewart  v.  Hanson,  35  Me.  509,  to  determine 
at  all  times  when  declarations  shall  be  received  as  part  of 
the  res  gestae.     But  when  they  explain  and  illustrate  it, 
they    are    clearly    admissible.      Mere    narratives    of  past 
events,  having  no  necessary  connection  with  the  act  done, 
would  not  tend  to  explain  it.     But  the  declaration  may 
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properly  refer  to  a  past  event  as  the  true  reason  of  the 
present  conduct.     See  Clinton  v.  Estes,  20  Ark.  216. 

The  declarations  that  defendant  had  given  deceased  a 
treatment,  and  that  he  had  removed  a  part,  were  mere  re- 
citals of  what  had  happened,  and  in  no  manner  evidenced 
present  or  future  assistance  in  the  way  of  promoting  the 
conspiracy  to  cause  an  abortion.  Had  there  been  evidence 
that  the  rubber  was  being  carried  by  deceased  at  the 
time  when  she  is  said  to  have  talked  about  it,  the  declara- 
tions might  be  admissible  as  explanatory  of  what  was  then 
being  done  to  carry  out  the  object  of  the  alleged  conspir- 
acy; but  no  such  evidence  had  been  adduced,  and  as  what 
she  is  reported  to  have  said  was  solely  of  a  past  transac- 
tion, and  not  in  carrying  out  the  common  design  alleged 
to  have  been  formed,  was-  not  admissible. 

IV.  Eugene  Newhard,  who  was  responsible  for  her 
condition,  took  deceased  to  Monticello  on  Sunday,  July  11, 
but  did  not  accompany  her  to  defendant's  office.  Defend- 
ant testified  that  she  came,  and  that  he 
examined  her,  found  no  foetal  heart,  but 
that  there  was  a  discharge  of  pus,  accompanied  with  a 
strong  odor,  and  that  he  did  nothing  more,  and  permitted 
her  to  remain  in  the  office  until  evening.  Newhard  was 
allowed,  over  objection,  to  testify  that  in  asking  him  to 
take  her  to  Monticello  she  had  told  him  that  she  had  had 
two  treatments,  but  did  not  say  by  whom ;  that  in  going  to 
the  buggy  she  walked  as  though  suffering  from  cramps, 
and  sat  on  the  edge  of  the  seat;  that  on  the  way  home 
she  told  him  she  had  taken  chloroform  and  had  been  op- 
erated on,  and  the  child  removed.  Under  the  rule  as  here- 
tofore stated,  all  this  evidence,  save  of  how  she  walked 
and  sat  was  of  statements  of  past  occurrences,  and  not 
admissible.  Mrs.  Hotz  also  was  permitted  to  testify  that 
on  the  following  morning  deceased  related  to  her  that  de- 
fendant  removed   the  parts   while  she   was   under  chloro- 

VoL.  151  Ia.— 40. 
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form.  This  evidence  for  like  reasons  should  have  been 
excluded. 

V.  It  appeared  that  Mrs.  Hotz  first  requested  Dr. 
King  to  attend  deceased  on  Tuesday,  July  13,  but,  as  he 

declined,  she  telephoned  from  his  office  to  defendant.     She 

«  

7.  Samb:  hearsay     testified  to  the  Conversation  bad  with  King 
eyidence.  ^^  ^j^^  ^jj^^^^     rpj^^  Tccord  leaves  it  doubtful 

whether  proper  objections  were  interposed,  but  without  in- 
quiring into  this  it  will  be  enough  to  say,  in  view  of  an- 
other trial,  that  the  evidence  was  hearsay,  and  of  a  charac- 
ter calculated  to  prejudice  the  defendant.  The  state  in  a 
criminal  cause  is  under  some  obligations  to  the  accused, 
and  one  of  these  is  not  to  offer  evidence  so  clearly  inad- 
missible that  this  is  not  debatable,  and  as  appears  for  the 
sole  purpose  of  creating  or  intensifying  prejudice  against 
him.  The  testimony  of  the  conversation  of  Mrs.  Hotz  with 
King  is  of  this  character,  and  there  was  no  excuse  for  its 
introduction.  Much  of  Dr.  Worthington's  testimony  was 
not  properly  received  in  rebuttal.  The  criticism  of  in- 
structions may  be  obviated  on  another  trial,  especially  in 
clearly  stating  the  theory  of  the  defense  and  obviating  the 
error  in  the  fifteenth  paragraph.  Stutsman  v.  Sharpless, 
125  Iowa,  335. 

Because  of  the  errors  pointed  out,  the  judgment  is 
reversed  and  the  cause  remanded. — Reversed. 

Deemeb^  J. — ^While  concurring  in  the  result  and  in 
what  is  said  in  all  divisions  of  the  opinion,  save  the  third, 
I  am  so  skeptical  about  what  is  said  in  that  division  as 
to  withhold  any  concurrence  therein. 
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Fabmebs  Savings  Bank  of  Abispe^   Appellee^  v.  Btibb 

Fobbes  &  Son  et  al.^  Appellants. 

Judgment  upon  special  interrogatories.     Judgment  should  not  be 

1  entered  upon  special  interrogatories  submitted  to  the  jury  tmless 
the  answers  cover  every  issue  involved,  when  taken  in  connec- 
tion with  the  pleadings  (and  possibly  the  instructions),  and  are 
sufficient  in  themselves  to  enable  the  court  to  determine  which 
party  is  entitled  to  judgment  without  any  reference  to  the  testi- 
mony. 

In  this  action  upon  promissory  notes  it  is  held  that  the  answers 
to  the  special  interrogatories  did  not  cover  the  issue  sufficiently  to 
authorize  an  entry  of  judgment  against  endorsers  of  the  notes, 
under  the  above  rule. 

Appeal:    reversal:    subsequent  proceedings.    In  this  action  against 

2  the  maker  and  endorsers  of  a  note  a  verdict  was  returned  against 
the  maker  only,  and  the  jury  also  answered  certain  special  inter- 
rogatories on  which  the  plaintiff  moved  for  judgment  against  the 
endorsers  and  alternatively  for  a  new  trial  in  case  the  motion 
for  judgment  was  not  sustained ;  and  it  is  held  that  upon  reversal 
of  the  judgment  on  the  special  interrogatories  the  case  would 
stand  for  trial  on  the  alternative  motion  of  plaintiff  for  a  new 
trial. 

Appeal  from  Union  District  Court. — ^Hon.  H.  K,  Evans, 

Judge. 

Wednesday,,   July  5,   1911. 

Action  upon  two  promissory  notes  executed  by  the 
Arispe  Mercantile  Company  to  Burr  Forbes  &  Son.  The 
notes  were  also  signed  by  Burr  Forbes,  president,  and 
Frank  Forbes,  secreta'ry.  They  also  purport  to  have  been 
indorsed  in  blank  "Burr  Forbes  &  Son."  Plaintiff  brought 
action  upon  the  first  of  these  notes,  alleging  that  they  were 
indorsed  and  delivered  to  it  by  Burr  Forbes  &  Son.     This 
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was  denied  by  Burr  Forbes  &  Son.  Thereupon  plaintiff 
added  a  second  count  alleging  that  the  note  in  suit  was  in 
renewal  of  another  and  previous  one  for  the  same  amount 
which  had  been  indorsed  and  delivered  to  it  by  Forbes  & 
Son,  and  judgment  was  asked  on  this  note  if  it  were  found 
that  the  first  was  not  indorsed  or  delivered  to  it.  To  this 
amendment  Forbes  &  Son  interposed  a  denial,  stated  that 
the  purported  indorsement  of  this  first  note  in  point  of 
time  was  without  consideration,  and  that  it  was  never  sold 
or  delivered  by  them  to  plaintiff.  On  the  issues  joined  the 
case  was  tried  to  a  jury,  which  returned  a  general  ver- 
dict against  the  Arispe  Mercantile  Company  and  answered 
certain  special  interrogatories  which  were  submitted  to 
them.  On  plaintiff's  motion  judgment  was  rendered  for 
plaintiff  against  Forbes  &  Son,  Burr  Forbes,  and  Frank 
Forbes  upon  the  answers  given  to  these  special  interroga- 
tories. They  also  moved  that,  if  this  relief  be  not  granted, 
the  verdict  be  set  aside,  and  a  new  trial  granted.  From 
the  judgment  on  the  special  verdict  Burr  Forbes  &  Son, 
Burr  Forbes,  and  Frank  Forbes  appeal. — Reversed  and 
remanded. 

Sullivan  dk  Sullivan  and  Sullivan  dk  Lee,  for  appel- 
lants. 

R.  Brown,  J.  H.  Macomber,  and  Guernsey,  Parker  <£ 
Miller,  for  appellee. 

Deemeb^  J. — The  case  has  once  been  in  this  court  and 
an  opinion  was  filed  which  wil  be  found  in  139  Iowa,  246. 
Reference  is  made  to  that  opinion  for  a  more  particular 
statement  of  the  case.  The  sole  question  which  arises  on 
this  appeal  is  the  correctness  of  the  judgment  ordered  by 
the  trial  court  upon  the  answers  to  the  special  interroga- 
tories submitted  to  the  jury.  The  court  submitted  to  the 
jury  four  forms  of  verdict,  one  of  which  was  to  be  signed 
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by  the  foreman  and  returned  as  the  general  verdict  of  the 
jury.  The  first  of  these  contemplated  a  finding  in  favor 
of  plaintiff  against  the  Arispe  Mercantile  Company  and 
Burr  Forbes  &  Son;  the  second,  a  like  finding  against  the 
Arispe  Mercantile  Company  only;  and,  the  third,  a  like 
finding  against  Burr  Forbes  &  Son  only;  and,  the  fourth, 
a  finding  in  favor  of  both  the  Arispe  Mercantile  Company 
and  Burr  Forbes  &  Son.  The  jury  adopted  the  second 
form  for  its  general  verdict,  and  thereby  found  that  plain- 
tiff should  have  judgment  against  the  Arispe  Mercantile 
Company.  But  the  court  also  submitted  to  the  jury  two 
interrogatories  as  follows: 

(1)  State  whether  or  not  $1,000  of  the  $1,250  which 
was  credited  in  the  pass  book  of  Burr  Forbes  &  Son  by 
the  plaintiff  bank  was  a  part  of  the  transaction  of  making 
the  original  note  of  the  Arispe  Mercantil  Company  for 
the  sum  of  $1,000  on  May  25,  1904. 

(2)  Do  you  find  that  the  $1,000  included  in  the 
$1,250  placed  to  the  credit  of  Burr  Forbes  &  Son  in  their 
pass  book  under  date  of  about  May  25,  1904,  was  fur- 
nished from  the  funds  of  plaintiff? 

These  interrogatories  were  answered  by  the  jury,  the 
answer  to  each  being  in  the  affirmative,  and  the  judgment, 
so  far  as  it  is  against  Burr  Forbes  &  Son,  was  based  on 
these  special  findings.  The  contention  for  appellant  is, 
first,  that  the  general  verdict  against  the  Arispe  Mercantile 
Company  amounted  under  the  circumstances  to  a  general 
verdict  in  favor  of  Burr  Forbes  &  Son,  and  that  there 
were  no  such  special  findings  as  to  warrant  a  judgment 
against  them  in  contradiction  of  this  general  verdict;  and, 
second,  that,  even  if  there  was  no  general  verdict  one  way 
or  the  other  as  to  Burr  Forbes  &  Son,  there  was  no  spe- 
cial verdict  which  would  sustain  a  judgment  against  them. 

The  statutory  provisions  found  in  the  Code  as  to  ver- 
dicts so  far  as  they  are  involved  in  this  case  are  as  follows: 
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Sec.  3725.  The  verdict  of  a  jury  is  either  general  or 
speciaL  A  general  verdict  is  one  in  which  thej  pronounce 
generally  for  the  plainti£P  or  for  the  defendant  upon  all  or 
upon  any  of  the  issues. 

Sec.  3726.  A  special  verdict  is  one  in  which  the  jury 
finds  facts  only.  It  must  present  the  ultimate  facts  as 
established  by  the  evidence,  and  not  the  evidence  to  prove 
them,  so  that  nothing  remains  to  the  court  but  to  draw 
from  them  its  conclusion  of  law. 

Sec.  3727.  The  jury  in  any  case  in  which  it  renders 
a  general  verdict  may  be  required  by  the  court,  and  must 
be  so  required  on  the  request  of  any  party  to  the  action, 
to  find  specially  on  any  particular  questions  of  fact,  to 
be  stated  to  it  in  writing,  which  questions  of  fact  shall 
be  submitted  to  the  attorneys  of  the  adverse  party  before 
argument  to  the  jury  is  commenced. 

Sec.  3728.  When  the  special  findings  of  fact  are  in- 
consistent with  the  general  verdict,  the  former  controls  the' 
latter,  and  the  court  may  give  judgment  accordingly,  or 
set  aside  the  verdict  and  findings,  as  justice  may  require. 

Without  now  determining  whether  or  not  there  was  a 
general  verdict  for  Burr  Forbes  &  Son  et  al.,  and  assuming 
that  as  to  them  the  jury  did  no  more  than  return  a  special 
verdict  or  answer  certain  special  interrogatories,  the  ques- 
tion yet  remains.  Was  the  trial  court  justified  in  ordering 
a  judgment  against  them  on  this  special  verdict  or  upon 
the  answers  to  the  special  interrogatories?  It  is  not  con- 
tended, nor  could  it  well  be  under  the  record  before  us, 
that  there  was  a  general  verdict  in  plaintiff's  favor,  and 
the  judgment  must  find  support  in  the  answers  given  to 
the  special  interrogatories  taken  in  connection  with  the 
pleadings.  The  issues  tendered  by  the  pleadings  of  Burr 
Forbes  &  Son  and  the  individual  members  of  the  firm 
were  that  the  first  note  in  point  of  time  was  without  con- 
sideration, and  that  no  consideration  passed  from  plaintiff 
to  them  on  account  of  any  purported  indorsement  of  the 
note;  and,  second,  that  the  note  was  not  delivered  by  them 
or  by  any  one  else  for  them  as  indorsers  of  the  note.    They 
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pleaded  that  the  indorsement  on  the  second  note  in  point 
of  time  was  a  forgery,  and  that  there  was  no  consideration 
for  the  indorsement.  That  the  trial  court  understood  these 
to  be  the  issues  will  appear  from  its  instructions  from 
which  we  extract  the  the  following: 

•  As  to  the  defendants  Burr  Forbes  &  Son,  you  are  in- 
structed that  an  indorsement  of  the  note  in  question  as  ad- 
mitted by  them  imports  a  consideration,  and  the  holding  of 
the  note  by  the  plaintiff  imports  rightful  possession,  and, 
in  order  for  Burr  Forbes  &  Son  to  defeat  recovery  on  said 
note,  the  defendant  Burr  Forbes  &  Son  must  prove  by  a 
preponderance  of  the  evidence  that  there  was  no  delivery 
of  the  note  to  the  plaintiff,  and,  if  the  defendants  Burr 
Forbes  &  Son  have  shown  there  was  no  valuable  considera- 
tion for  the  indorsement,  or  that  there  was  no  delivery 
thereof  to  the  plaintiff,  then  you  should  find  for  the  de- 
fendants Burr  Forbes  &  Son,  Burr  Forbes,  and  Frank 
Forbes.  If  the  defendants  Burr  Forbes  &  Son  have  not 
80  proven  as  to  the  defendants  Burr  Forbes  &  Son,  Burr 
Forbes,  and  Frank  Forbes,  you  should  find  for  the  plain- 
tiff ...  As  to  practical  means  of  arriving  at  your 
verdict,  you  should  first  take  up  the  first  claim  of  plain- 
tiff which  is  on  the  note  introduced  in  evidence  as  Ex- 
hibit A,  and  dated  September  3,  1904,  for  $1,000,  and,  if 
you  find  plaintiff  entitled  to  recovery,  you  should  deter- 
mine against  whom  the  verdict  should  be  found,  and  so 
return  your  verdict,  and  in  that  case  you  need  go  no  fur- 
ther. 

Now,   it   appears   from  the  general  verdict  that   the 

jury  did  not  find  for  plaintiff  against  Burr  Forbes  &  Son 

and  the  individual  members  thereof  on  the  note  of  Sep- 

TuDGMEHT  tember   3,    1904,   manifestly  for  the   reason 

that  their  alleged  indorsement  was  a  forgery ; 

and  the  only  question  presented  by  this  rec- 
ord is  whether  or  not  the  trial  court  was  right  in  order- 
ing judgment  against  them  on  the  first  note  in  point  of 
time,  upon  the  pleadings,  instructions,  and  answers  to  the 
special  interrogatories.    We  shall  not  take  time  to  consider 


UPON    SPECIAL 

IMTKUIOGA' 

TOKIES. 
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whether  or  not  there  is  any  distinction  between  answers 
to  special  interrogatories  and  a  special  verdict  under  our 
statute,  and  shall  assume  for  the  present  that  there  is 
none.  But  with  this  conclusion  it  is  nevertheless  true  that 
there  can  not  be  a  judgment  upon  answers  to  special  in- 
terrogatorieSy  unless  these  answers  cover  every  issue  in  the 
case,  and,  when  taken  in  connection  with  the  pleadings 
(and  possibly  with  the  instructions),  are  in  themselves  suffi- 
cient to  enable  the  court  to  determine  which  party  is  en- 
titled to  the  judgment  without  referring  to  the  testimony. 
See,  as  supporting  this  rule,  the  following:  Crouch  v, 
Deremare,  59  Iowa,  43;  SchuUz  v.  Cremsr,  59  Iowa,  182; 
Heffner  v.  Brownell,  78  Iowa,  648;  Schulte  v.  Railroad 
Co.,  114  Iowa,  89;  Conwell  v.  Railway  Co.,  135  Iowa, 
190;  Morbey  v.  Railroad  Co.,  116  Iowa,  84;  Pumphrey 
V.  Walker,  75  Iowa,  408.  From  Schulte's  case  we  quote 
the  following: 

As  has  often  been  held,  these  findings  or  answers  to 
special  interrogatories  should  relate  to  ultimate  facts  in- 
hering in  the  verdict  deciding  issues,  more  or  less  import- 
ant, necessarily  to  be  passed  upon  in  making  up  the  general 
verdict.  When  these  cover  every  fact  or  issue  in  contro- 
versy, the  right  to  recover  becomes  purely-  a  question  of 
law.  It  is  then  like  determining  the  rights  of  the  parties 
upon  an  agreed  state  of  facts,  so,  where  a  fact  is  absolutely 
essential  to  recovery,  a  finding  negativing  its  existence  will 
be  conclusive  without  more.  But  often  the  interrogatories 
do  not  include  all  the  issues  of  fact  essential  to  reach  a 
legal  conclusion,  and  then  it  becomes  of  the  utmost  im- 
portance to  know  what  extrinsic  matters,  if  any,  may  be 
resorted  to  in  aid  of  these  findings.  Every  reasonable  pre- 
sumption is  to  be  indulged  in  favor  of  the  general  ver- 
dict. All  essential  facts  inhere  therein  when  the  contrary 
is  not  made  to  appear  from  the  special  findings.  So  that 
every  question  of  fact  raised  during  the  trial,  unless  with- 
drawn from  the  jury  by  the  court,  is  answered,  thougb 
not  specially  found  in  response  to  some  interrogatory.  It 
is  for  this  special  reason  that  the  evidence  may  not  be 
resorted  to  in  aid  of  the  special  findings  as  against  the  gen- 
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eral  verdict.  If  the  latter  is  contrary  to  the  evidence  or 
admission  made  during  the  trial,  this  is  good  ground  for 
setting  it  aside,  hut  not  for  disregarding  the  verdict  and 
accepting  the  evidence  or  admission  of  the  parties  instead. 
•  •  .  It  follows  that  judgment  non  obstante  must  rest 
on  facts  found  hy  the  jury,  rather  than  those  which  are 
thought  might  or  ought  to  have  been  found,.  To  ascertain 
the  issues,  if  any,  setUed  hy  the  general  verdict,  other  than 
specially  decided  in  answer  to  interrogatories,  the  plead- 
ings  are  necessarily  examined.  Of  course,  the  matters 
therein  admitted  or  issues  withdrawn  by  the  instructions 
were  not  for  the  jury's  decision,  and,  to  entitle  a  party 
to  a  judgment  on  special  findings  against  a  general  verdict 
in  favor  of  his  adversary,  the  special  findings  must  be  in- 
consistent with  the  general  verdict,  and  must  of  themselves, 
or  when  taken  in  connection  with  the  facts  admitted  by  the 
pleadings,  be  sufficient  to  established  or  defeat  the  right 
of  recovery. 

And  from  ConwelVs  case  we  quote  this  language: 

On  a  motion  for  judgment  as  against  a'general  verdict 
based  on  special  findings,  every  issue  raised  by  the  plead- 
ings and  not  eliminated  by  the  instructions  will  be  pre- 
sumed to  have  been  found  for  the  party  in  whose  favor  the 
general  verdict  is  returned,  and  it  will  be  presumed  that 
such  findings  are  supported  by  sufficient  evidence,  but  the 
special  findings  can  not  be  added  to  or  supported  by  the 
evidence,  and  must  be  given  effect  only  so  far  as  they  nec- 
essarily negative  the  findings  which  might  otherwise  be  as- 
sumed in  support  of  the  general  verdict.  Schulte  v.  Chi- 
cago, M.  dk  St.  P.  R.  Co.,  114  Iowa,  89.  ...  As  we 
can  not  resort  to  the  evidence  in  support  of  the  special 
findings  on  .which  judgment  for  defendant  notwithstand- 
ing .  the  verdict  for  plaintiff  was  predicated,  we  find  it 
somewhat  difficult  to  make  clear  the  facts  which  are  to  be 
assumed  as  proved  in  support  of  the  general  verdict,  but 
from  the  allegations  of  the  petition,  the  instructions  of 
the  court,  and  the  special  findings,  we  are  justified  in 
stating  the  following  facts  as  established  in  the  case. 

The  opinion  in  Crouch's  case  uses  the  following  lan- 
guage: 
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There  is  no  direct  averment  in  the  petition  that  the 
warrant  was  not  delivered  to  the  plaintiff,  nor  to  any  per- 
son upon  his  order.  The  plaintiff  predicated  his  right  of 
recovery  wholly  upon  the  ground  that  the  defendant  ob- 
tained the  warrant  from  the  clerk  by  fraud.  Now,  unless 
the  special  verdict  in  connection  with  the  pleadings  shows 
such  to  be  the  fact,  the  plaintiff  was  not  entitled  to  judg- 
ment. The  jury  did  not  find  that  the  defendant  obtained 
the  warrant  by  fraud.  There  is  nothing  in  it  to  overcome 
the  presumption  that  the  clerk  delivered  it  to  the  plain- 
tiff or  to  some  person  upon  his  order  as  it  was  his  duty  to 
do.  But  it  is  insisted  that,  under  the  verdict  and  plead- 
ings, the  law  raised  a  conclusive  presumption  that  the 
defendant  obtained  it  by  fraud,  and  that  the  court  was 
justified  in  rendering  judgment  upon  such  presumption. 
The  plaintiff's  theory  is  that  as  the  defendant  averred  that 
he  obtained  the  warrant  from  Paddock,  and  that,  as  the 
jury  found  that  he  did  not,  it  is  therefore  to  be  conclu- 
sively presumed  that  he  obtained  it  from  the  derk  by  fraud. 
The  warrant  which  the  defendant  avers  that  he  obtained 
from  Paddock  is  denominated  in  the  answer  as  'a  certain 
warra^nt,'  the  warrant  in  question.  We  do  not  think  that 
it  necessarily  followed  from  the  mere  fact  that  he  did 
not  obtain  the  warrant  from  Paddock  that  he  obtained  it 
from  the  clerk  by  fraud. 

These '  are  accurate  statements  of  the  rule  which  pre- 
vails, not  only  in  this  jurisdiction,  but  practically  every- 
where. Tested  by  these  rules,  it  is  apparent  that,  taking 
the  issues  made  by  the  pleadings,  the  instructions  given 
by  the  trial  court,  and  the  answers  to  the  special  interroga- 
tories, there  is  not  enough  to  justify  the  judgment  ordered 
by  the  trial  court  against  Burr  Forbes  &  Son,.  Burr  Forbes, 
and  Frank  Forbes.  The  pleadings  raised  these  issues,  not 
settled  by  any  admissions  in  the  pleadings  or  by  the  instruc- 
tions and  not  answered  by  the  special  interrogatories,  to 
wit,  the  delivery  of  the  note,  the  consideration  for  the  in- 
dorsement thereof,  and  the  consideration  for  the  note  itself. 
It  makes  no  difference  so  far  as  this  point  is  concerned 
that  the  burden  was  upon  the  defendants  as  to  some,  if 
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not  ally  of  these  issues.  We  can  not  go  to  the  testimony 
in  the  case  to  determine  whether  or  not  this  burden 
was  met.  Our  inquiry  is  confined  to  the  issues  made, 
and  we  can  only  consider  admissions  made  in  the  plead- 
ingSy  the  answers  given  to  the  special  interrogatories, 
and  possibly  the  instructions.  With  all  of  these  before  us 
it  is  apparent  that  there  is  not  enough  to  justify  the  judg- 
ment rendered. 

II.  After  the  verdict  was  returned  in  the  lower  court, 
Burr  Forbes  &  Son  and  Burr  Forbes  and  Frank  Forbes 
filed  motions  for  judgment  on  the  special  findings  or  a 
J.  apfsal*  judgment  non   obstante,   and   also   an  alter- 

•ubse^ent         native  motion  for  a  new  trial  in  the  event 
proceedings.       ^^  motiou  for  judgment  be  overruled.     The 
trial  court  rendered  a  written  opinion,  and  from  this  we 
extract  the  following: 

The  defendants  Burr  Forbes  &  Son,  Burr  Forbes,  and 
Frank  Forbes  filed  a  motion  for  a  judgment  in  their  favor, 
but  the  court  is  persuaded  that  under  the  findings  of  the 
jury,  there  being  no  general  verdict  in  favor  of  Burr 
Forbes  &  Son,  the  court  could  not  sustain  this  motion. 
Therefore  the  motion  of  Burr  Forbes  &  Son  and  Burr 
Forbes  and  Frank  Forbes  for  a  judgment  in  their  favor 
as  against  the  plaintiflF  is  overruled.  .  .  .  Now,  in  view 
of  the  fact  that  there  is  no  general  verdict  in  favor  of  Burr 
Forbes  &  Son  or  Burr  Forbes  and  Frank  Forbes,  the 
court  is  of  the  opinion  that  the  special  findings  of  the  jury 
are  such  that  it  is  the  duty  of  the  court  to  render  a  judg- 
ment upon  said  special  findings  against  Burr  Forbes  &  Son 
and  Burr  Forbes  and  Frank  Forbes  as  individual  members 
of  said  firm,  as  there  is  no  dispute  as  to  the  membership  of 
the  firm  of  Burr  Forbes  &  Son,  all  the  evidence  disclosing 
that  the  firm  was  composed  of  the  two  gentlemen  named. 
.  .  .  The  motion  therefore  of  the  plaintiff  for  judgment 
against  Burr  Forbes  &  Son,  a  partnership,  and  Burr  Forbes 
and  Frank  Forbes  as  members  of  said  partnership,  is  sus- 
tained. The  plaintiff  filed  a  motion  for  a  new  trial  in 
the  case  of  Burr  Forbes  and  Frank  Forhes  in  case  the 
oourt  should  overrule  its  motion  for  a  judgment,  but,  in 
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view  of  the  ruling  of  the  court  on  the  motion  for  judgmeDt, 
there  will  be  no  occasion  to  grant  a  new  trial.  Therefore, 
the  motion  of  the  plaintiff  for  a  new  trial  as  against  Burr 
Forbes  &  Son,  Burr  Forbes  and  Frank  Forbes  is  oye^ 
ruled. 

Finding  as  we  do  that  the  trial  court  was  in  error  in 
ordering  judgment  on  the  motion  non  obstante,  it  leaves  the 
case  so  far  as  defendants  are  concerned  standing  on  the 
alternative  motion  by  plaintiff  for  a  new  trial.    Defendants 
Burr  Forbes  &  Son  and  the  individual  members  of  the 
firm  are  not  entitled  in  this  court,  as  we  view  it,  to  a 
judgment  on  their  motion,  for  there  is  no  express  finding 
of  the  jury  in  their  favor.    True,  the  jury  did  not  expressly 
find  against  them,  and,  as  we  view  it,  rendered  no  general 
verdict  either  way.     This  is  what  the  trial  court  found; 
but,  instead  of  having  the  jury  correct  its  verdict,  it  pro- 
ceded  upon  the  theory  that  there  was  no  general  verdict 
either  way,  but  was  enough  in  the  testimony  and  the  an- 
swers to  the  special  interrogatories  to  justify  a  judgment 
against  Burr  Forbes  &  Son  et  al.     In  considering  the  tes- 
timony in   aid  of  the  answers  to  the   interrogatories,  the 
court  was  in  error,  and,  as  the  ruling  on  plaintiff's  motion 
for  a  new  trial  was  bottomed  upon  the  proposition  that  the 
judgment  non  obstante  should  be  rendered,   the  effect  of 
this  reversal  is  to  leave  the  matter  standing  on  plaintiff's 
motion  for  a  new  trial  as  to  Burr  Forbes  &  Son  et  al. 
Upon  that  motion  plaintiff  has  not  as  yet  bad  a  hearing, 
and  to  this  it  is  enttled.     Because  of  the  nature  of  the 
court's  ruling  thereon,  we  have  no  occasion  to  consider  the 
merits  of  the  motion  for  a  new  trial;  indeed,  the  case  is 
not  in  such  condition  as  that  we  may  rule  upon  this  mo- 
tion.    The  trial  court  has  not  done  so  save  in  the  manner 
already  indicated,  and,  until  it  does  rule,  we  can  not  re- 
view the  matter.     While   the  case  must  be  reversed,  no 
judgment  can  at  this  time  be  rendered  here.     The  reversal 
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will  be  with  directions  to  the  trial  court  to  overrule  the 
motion  for  judgment  non  obstante,  and  to  consider  plain- 
tiffs motion  for  a  new  trial.  As  already  indicated^  we  do 
not  think  defendants  Burr  Forbes  &  Son  are  at  this  time 
entitled  to  judgment  on  their  motion,  and  their  motion  for 
judgment  is  subject  to  plaintiffs  motion  for  a  new  trial. 
The  judgment  must  be  reversed  and  the  cause  is  re- 
manded for  further  action  upon  plaintiffs  motion  for  a 
new  trial  as  to  defendants  Burr  Forbes  &  Son  et  al.,  and 
defendants'  motion  for  judgment  on  the  verdict. — Reversed 
and  remanded. 


Theodobe  Fbedebicks,  by  his  next  friend  Anna  Bbown, 
V.  FoBT  Dodge  Bbick  &  Tile  Company,  Appellant. 

Master  and  servant:     personal  injury:    instructton.     Allegations 

1  that  the  place  where  plaintiff  was  directed  to  work  was  unusually 
and  extraordinarily  dangerous,  and  describing  the  dangerous  con- 
dition of  the  bank  which  he  was  assisting  in  excavating  so  as  to 
clearly  assert  an  unusual  condition,  supported  by  evidence  that 
after  each  blast  the  bank  was  left  rough  and  uneven  with  pro- 
truding pieces  of  earth  which  were  ordinarily  removed  by  other 
employees,  but  that  the  mass  of  earth  which  fell  and  injured  plain- 
tiff had  not  yielded  to  their  efforts  and  was  left  hanging  contrary 
to  custom,  authorized  an  instruction  that  unless  the  hanging  earth 
presented  an  unusual  condition  plaintiff  could  not  recover. 

Same:     safe  place  to  work:    duty  to  warn.    Where  there  is  evi- 

2  dence  justifying  a  finding  that  one  employee  had  full  charge  of 
the  work  with  authority  to  direct  others  what  work  to  do  and 
when  and  where  to  do  it,  an  instruction  that  if  he  directed  plain- 
tiff to  work  in  the  presence  of  a  danger  apparent  to  him,  or  by  the 
exercise  of  reasonable  prudence  should  have  been  known  to  him,  of 
which  plaintiff  was  ignorant,  his  failure  to  warn  plaintiff  of  the 
danger  was  negligence  of  the  master,  was  proper;  his  authority 
to  direct  the  work  not  being  merely  incidental  to  details  which  the 
master  might  delegate. 

Same.  .  In  this  action  plaintiff  with  others  was  engaged  in  loading 

3  clay  from  a  bank  onto  cars,  and  a  coemployee  had  been  assigned 
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the  duty  of  warning  those  at  work  in  the  pit  of  danger  from 
falling  pieces  of  clay  from  the  bank;  and  it  is  held  that  the  serv- 
ice of  the  employee  whose  duty  it  was  to  give  warning  was  con- 
nected with  and  essential  to  carrying  on  the  work,  and  the  master 
was  not  bound  to  continue  his  supervision  of  the  men  engaged  in 
actually  loading  the  clay,  as  to  danger  incident  to  the  ordinary 
conduct  of  the  work,  and  was  not  liable  for  failure  to  give  plain- 
tiff notice  of  the  danger  from  falling  earth. 
Weaver,  J.,  dissenting. 

Appeal  from  Webster  District  Court. — ^Hon.  Chas.  E. 

Albsook^  Judge. 

Saturday,  June  10,  1911. 

Action  for  damages  resulted  in  judgment  against  de- 
fendant from  which  it  appeals. — Reversed. 

Hewitt,  Miller  &  Wallingford,  Healy  &  Healy,  and 
C.  Woodhridge,  for  appellant. 

Kenyon,  Kelleher  £  O'Connor  and  B.  J.  Price,  for 
appellee. 

Per  Curiam. — The  defendant  is  a  corporation  engaged 
in  the  manufacture  of  brick  and  tile  and  procures  the  ma- 
terial therefor  from  a  pit  or  excavation  near  by.  The  ma- 
terial is  shoveled  into  wheelbarrows  which  are  wheeled  to 
a  platform  and  dumped  into  cars,  on  which  it  is  hauled 
where  needed.  Five  to  eight  men  were  employed  in  shovel- 
ing, and  others,  by  blasting  and  the  use  of  picks,  bars,  or 
shovels,  loosened  the  clay  from  the  bank.  This  bank  was 
fifty  or  sixty  feet  high,  and  plaintiff  who  had  been  em- 
ployed as  a  shoveler  about  a  year  and  a  half,  on  July 
3^  1908,  while  shoveling  clay  on  his  wheelbarrow  at  the 
foot  of  the  bank,  was  struck  by  a  mass  of  clay  cleaving 
therefrom,  and  seriously  injured.  The  bank  was  being  re- 
moved from  the  south  so  that  the  surface  from  which  clay 
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was  being  taken  faced  the  sun.  It  was  composed  of  strata 
of  yellow  clay,  shale  and  black  sticky  clay  known  as  rub- 
ber day.  The  latter  was  about  twelve  or  fifteen  feet  from 
the  top,  and  when  wet  was  tenacious,  and  not  easily  han- 
dled, but  when  dry  crumbled  readily.  A  blast  had  been 
fired  the  day  before  and  as  usual  left  the  surface  with 
protruding  pieces  of  earth  or  clay.  Ellinger  fired  the  blast, 
and  with  the  assistance  of  Kemp  and  sometimes  of  Fessel, 
removed  the  loose  pieces  and  protruding  masses  so  that 
they  would  not  fall  on  laborers  below.  All  these  were 
removed  except  a  bulging  mass  of  the  black  clay  extending 
a  foot  and  a  half  from  the  surface,  as  testified  by  defend- 
ant's witnesses,  and  estimated  at  three  feet  by  plaintiff 
and  according  to  Fessel  five  feet  long,  which  after  repeated 
efforts  they  were  unable  to  detach.  Ellinger  had  tried  to 
pry  it  off  at  four  different  times.  Fessel  had  assisted 
him  at  about  8  o'clock  that  morning.  They  had  driven 
their  bars  four  or  five  inches  deep  one  on  each  side  and 
together  attempted  to  pry  it  off.  The  evidence  also  tended 
to  show  that  there  had  been  some  attempt  to  undermine  it. 
The  plaintiff  had  been  working  about  thirty  feet  from  a 
point  below  this  protruding  mass  in  the  forenoon  and  had 
been  shoveling  scattered  pieces  of  dirt  until  about  2:30 
or  3  o'clock  in  the  afternoon  when,  according  to  his  tes- 
timony, Fessel  directed  him  to  work  at  the  bank  below  the 
protruding  black  clay.  He  had  worked  there  but  a  short 
time  when  it  fell.  William  Fessel  was  vice  president  and 
director  of  the  defendant  company,  and  according  to  the 
testimony  "was  head  man  in  the  work  in  the  clay  pit  and 
gave  all  directions  as  to  the  work  mentioned."  The  evi- 
dence was  such  that  the  jury  might  have  found  not  only 
that  Fessel  gave  the  order,  but  also  that  he  knew  that  the 
place  was  dangerous  for  that  the  protruding  clay  was  likely 
to  fall  at  any  time.  Plaintiff  was  aware  that  efforts  had 
been  made  to  remove  this,  but  testified  that  he  was  without 
knowledge  of  any  danger  in  working  where  he  did.     It 
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was  the  duty  of  EUinger  to  warn  the  men  in  the  pit  of 
any  danger  from  falling  clay  and  to  advise  them  when  such 
danger  ceased.  The  plaintiff  had  been  told  by  Fessel 
that  EUinger  would  watch  the  bank,  saying:  "Go  ahead 
and  work.  George  will  watch  the  bank."  EUinger  testi- 
fied: "When  there  was  any  danger  I  told  them  to  look 
out."  Though  the  mass  of  clay  was  not  removed  by  the 
use  of  bars  or  picks,  the  evidence  discloses  that  it  might 
have  been  dislodged  by  blasting.  The  day  was  very  warm, 
and  evidently  the  rubber  clay  which  was  ordinarily  wet, 
sticky,  and  tenacious,  had  dried  out.  Ellinger's  testimony 
and  that  of  several  experts  tended  to  show  that  "leaving 
a  bulging  mass  exposed  and  especially  with  the  conditions 
resulting  from  the  use  of  bars,  leaving  holes  therein,  would 
cause  it  when  exposed  to  the  sun  for  some  time  to  crack 
and  fall." 

I.  The  court  instructed  the  jury  that  unless  the  bulg- 
ing mass  of  rubber  clay  presented  an  unusual  condition  the 
plaintiff  could  not  recover.  This  was  on  the  theory  that 
I.  Master  and  plaintiff  had  been  employed  in  the  pit  a  year 
sonirinja?^?  and  a  half,  and  was  familiar  with  all  the 
instruction.  conditious  Ordinarily  incident  to  the  removal 
of  clay  from  the  embankment,  and  for  this  reason  must  be 
held  to  have  assumed  the  risks  of  injury  therefrom.  Of 
course,  if  the  conditions  were  unusual,  the  inference  that  he 
knew  of  and  appreciated  the  danger  would  not  follow.  It 
is  contended  that  such  a  situation  was  neither  alleged  nor 
proven.  It  was  stated  in  the  petition  that  the  place  where 
plaintiff  was  directed  to  work  was  unusually  and  ex- 
traordinarily dangerous  and  hazardous,  and  that  the  bank 
where  he  was  working  was  in  a  dangerous  and  defective 
condition,  all  of  which  defendant  knew  and  of  which  plain- 
tiff was  unaware.  The  condition  then  was  described,  and, 
while  the  words  "unusual  condition"  may  not  appear  in  the 
petition,  the  facts  alleged  clearly  so  assert.  Nor  ought  it 
to  be  said  that  there  was  no  evidence  to  support  such  alle- 
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gation.  While  the  bank  after  each  blast  was  rough  and 
uneven  with  pieces  of  clay  protruding,  these  ordinarily 
were  readily  removed  by  EUinger  and  his  assistants.  The 
bulging  mass  in  question  had  not  yielded  to  the  efforts  of 
these  men,  and  was  left  hanging  contrary  to  custom,  and 
in  being  allowed  to  remain  presented  a  condition  unusual 
and  with  the  dangers  of  which  the  men  in  the  pit  might 
have  been  found  to  have  been  unfamiliar.  There  was  no 
error. 

II.     But  three  grounds  of  negligence  were  submitted 
to  the  jury.     The  first  of  these  was  that  "defendant  was 
negligent  in  directing  plaintiff  to  occupy  a  position  and 
a.  Same-  safe         *^  work  at  a  place  at  the  foot  of  said  bank 
woA:*duty        beneath  a  part  thereof,  which  was  in  such 
to  warn.  condition  that  the  same  was  likely  to  cave 

or  fall  therefrom  and  without  giving  plaintiff  warning." 
The  evidence  warranted  a  finding  that  Fessel  was  in  full 
control  of  the  work  with  authority  to  direct  plaintiff  and 
other  employees  what  work  to  do,  when  and  at  what  par^ 
ticular  place  to  do  it.  The  court  instructed  that  if  Fessel 
did  direct  the  plaintiff  to  work  in  a  place  where  there  was 
overhanging  the  plaintiff  a  portion  of  the  bank  of  clay 
of  an  unusual  character,  and  not  incident  to  the  work 
then  in  hand  that  was  likely  to  fall  on  the  plaintiff  to 
his  injury,  and  that  the  said  Fessel  did  in  fact  know  of 
such  dangerous  condition,  or  by  the  exercise  of  reasonable 
prudence  and  ordinary  care,  and  as  a  person  of  ordinary 
intelligence,  should  have  known  thereof,  and  gave  the  plain- 
tiff no  warning  thereof,  such  would  be  an  act  of  negli- 
gence on  the  part  of  the  defendant,  and  for  which  the  de- 
fendant would  be  liable  for  any  injuries  resulting  there- 
from as  a  direct  consequence  thereof. 

This  instruction  is  criticised  for  that  there  was  no  evi- 
dence of  the  existence  of  an  unusual  condition,  and  that 
the  direction  was  merely  as  to  a  detail  of  doing  the  work 

which  the  company  might  delegate.     But,  as  said,  the  jury 
Vol.  151  I  A.— 41. 
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might  have  found  the  condition  unnsnal,  and  if  Fessel, 
with  knowledge  thereof  and  that  such  condition  involved 
danger  in  that  the  protruding  mass  of  clay  was  likely  to 
fall  at  any  moment,  and  was  aware  or  ought  to  have  been 
aware  that  plaintiff  did  not  appreciate  such  danger,  then 
clearly  he  was  not  directing  him  as  to  a  mere  detail  of  the 
work,  but  with  reference  to  a  situation  not-  involved  in  the 
ordinary  routine  of  employment.  As  said  in  Schminkey  v. 
Sinclair  &  Co.,  137  Iowa,  130,  "It  is  plainly  the  duty  of 
the  master  to  warn  his  employees  of  these  new  and  latent 
dangers  and  this  duty  can  not  be  delegated  to  another  in 
such  a  manner  as  to  relieve  the  ordinary  master  from  the 
results  of  nonperformance.'^  Hardy  v.  Chicago,  R.  /.  &  P. 
R.  Co.,  149  Iowa,  41,  is  directly  in  point.  It  was  there  said : 
"The  effect  of  the  order  was  to  require  him  to  work  in  a  sit- 
uation exposed  to  a  peril  not  thereofore  encountered,  nor  in 
so  far  as  appears  contemplated.  Not  every  direction  with  ref- 
erence to  the  progress  of  the  work  even  when  given  by  a  su- 
perior servant  is  to  be  regarded  as  coming  from  the  master 
as  appears  from  the  authorities  relied  on  by  appellant 
.  •  .  But  where  the  effect  of  the  peremptory  order  of  a 
person  in  complete  control,  as  was  Nesmith,  is  to  place 
the  employee  in  a  place  of  great  peril  in  which  to  perform 
his  duties,  the  decisions  are  conclusive  that  the  principal 
will  be  held  responsible  for  the  act  as  nondelegable." 
See  Pantzar  v.  Mining  Co.,  99  N.  Y.  368  (3  K  E. 
24);  O'Driscoll  v.  Faxon,  156  Mass.  527  (31  N.  E. 
ff85);  III  Steel  Co.  v.  SchymanowsJci,  162  111.  447  (44 
N.  E.  876) ;  Bradley  v.  Ry.,  138  Mo.  293  (39  S.  W.  763). 
See  Hill  V.  Winston,  73  Minn.  80  (75  N".  W.  1030).  The 
instruction  is  approved. 

III.     The  third  ground  of  negligence  was  that  "the 
defendant  having  undertaken  to  give  warning  of  the  falls 

of  earth,  and  it  being  the  custom  and  prac- 
^'    ^  '*  tice   for    the    employee    Gteorge    Ellinger   to 

give  such  warning,  the  said  Ellinger  failed  to  give  warn- 
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ing  of  said  fall  of  earth  from  said  bank  in  time  to  permit 
plaintiff  to  escape,  and  in  this  respect  said  defendant  was 
negligent."  In  submitting  this  to  the  jury,  the  trial  court 
seems  to  have  followed  an  opinion  of  this  courts  since 
withdrawn,  by  granting  a  rehearing,  the  appeal  being  sub- 
sequently dismissed.  In  Hendrickson  v.  Oypsum  Co.,  133 
Iowa,  92,  to  give  warning  that  an  explosion  was  about  to 
occur  in  a  mine  was  held  to  be  a  masterial  duty,  but  we 
have  never  gone  farther  and  said  that  it  was  also  a  mas- 
terial duty  to  warn  employees  of  the  dangerous  conse- 
quences of  such  explosion  known  to  have  occurred;  that 
is,  where  the  system  adopted  for  performing  the  work  is 
not  defective.  That  was  a  border  line  case,  and  as  ob- 
served in  Oalloway  v.  Turner  Imp,  Co.,  148  Iowa,  93, 
presented  a  situation  which  called  for  the  application  of 
the  rule  in  an  exceptional  way.  "The  underlying  thought 
of  the  opinion  in  that  case  was  that  the  method  of  use 
of  high  explosives  about  the  mine  rendered  the  whole  place 
unsafe,  and  that  it  left  no  means  to  the  workmen  to  protect 
themselves  while  remaining  in  their  places  at  work.  And 
that  therefore  the  master  had  no  right  to  convert  the  place 
of  the  workmen  into  a  place  of  danger  by  such  use  of  high 
explosives  in  blasting  except  as  he  assumed  the  duty  pre- 
cedent to  give  notice  of  the  proposed  explosion  so  that 
the  workmen  could  withdraw  from  the  place  of  danger  so 
created.  This  is  only  another  way  of  saying  that  the  right 
of  the  master  to  use  high  explosives  in  such  a  way  as  to 
render  the  places  of  the  workmen  dangerous  is  conditioned 
upon  a  previous  notice  or  warning  for  the  purpose  of  enab- 
ling them  to  withdraw.  In  case  of  an  explosion,  the  place 
of  the  workmen  became  unsafe,  not  through  the  negligence 
of  any  fellow  servant,  but  in  accord  with  the  very  plan  of 
the  master.  It  was  held  in  effect,  therefore,  that  the  duty 
to  warn  the  workmen  to  leave  their  places  was  inseparable 
from  the  right  to  such  use  of  high  explosives."  See,  also, 
Helgeson  v.  Higley  Co,,  148  Iowa,  587. 
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The  authorities  seem  to  be  agreed  that  a  master  is  not 
liable  for  the  negligence  of  a  servant  in  failing  to  notify 
a  coemployee  of  the  approach  of  a  transitory  peril  which, 
as  the  work  progresses,  will  render  the  environment  unsafe 
for  a  brief  period  but  which  may  be  easily  avoided  if 
due  warning  is  given.  Here  EUinger  had  been  assigned 
to  the  duty  of  warning  those  shoveling  in  the  pit  of  any 
danger  to  be  feared  from  the  falling  of  protruding  pieces 
of  clay  from  the  bank  and  in  discharging  this  duty  he 
was  acting  as  their  fellow  servant.  What  he  did  was  con- 
nected with  and  quite  as  essential  to  carry  on  the  work 
as  was  that  of  shoveling.  All  were  engaged  in  the  common 
enterprise  of  removing  the  clay  from  the  bank  to  the  cars, 
and  there  seems  to  be  no  difference  in  principle  in  this 
case  and  the  many  cases  decided  in  this  and  other  courts 
in  which  it  has  been  held  that  one  who  is  working  in  a 
gravel  pit,  or  in  a  trench  assumes  the  risk  of  the  falling 
of  material  which  is  loosened  and  comes  down  as  the 
result  of  the  ordinary  operation  of  excavating.  Welch  v. 
Carlucci  Stone  Co.,  215  Pa.  34  (64  Ad.  392),  7  Am.  & 
Eng.  Ann.  Cas.  299  and  notes;  Swanson  v.  Lafayette, 
134  Ind.  625  (33  N.  E.  1033) ;  Onffin  v.  Ohio,  etc.,  B. 
Co.,  124  Ind.  326  (24  N.  E.  888);  Swanson  v.  Great 
Northern  B.  Co.,  68  Minn.  184  (70  N.  W.  978) ;  Allen 
V.  Logan  City,  10  Utah,  279  (37  Pac.  496) ;  Naylor  v. 
Chicago,  etc.,  B.  Co.,  63  Wis,  661  (11  N.  W.  24);  Mc 
Queeny  v.  Chicago,  M.  &  St.  P.  B.  Co.,  120  Iowa,  522. 

The  case  of  Hill  v.  Winston,  73  Minn.  80  (75  N.  W. 
1030),  is  relied  upon  for  plaintiff  as  analogous  and  sup- 
porting the  contention  that  decedent  should  have  been 
warned  of  the  danger.  That  case  seems  to  be  unsupported 
by  any  pertinent  authority,  but  it  may  be  distinguished 
from  the  present  case  on  the  grounds  that  the  plaintiff 
was  put  to  work  under  the  bank  without  knowledge  of 
its  dangerous  condition;  and  it  does  not  appear  that  he 
was  a  coemployee  of  those  who  in  the  course  of  their  work 
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produced  such  a  dangerous  condition.  It  is  certainly  not 
the  duty  of  the  employer  having  half  a  dozen  men  at 
work  in  a  clay  pit  to  continue  his  supervision  over  them 
with  reference  to  the  ordinary  operation  of  bringing  down 
and  loading  the  clay.  Ailes  v,  Illinois  Cent.  R.  Co,,  136 
Iowa,  154;  Ritzema  v.  Valley  City  Brick  Co,,  152  Mich. 
75  (115  N.  W.  705);  2  Labatt,  Master  and  Servant, 
section  601.     The  instruction  was  erroneous. 

Other  errors  are  argued,  but  either  they  will  not 
arise  on  another  trial  or  should  be  denied. — Reversed. 

Weavee,  J.  (dissenting). — I  can  not  Qoncur  in  the 
reasoning  employed  nor  conclusion  reached  in  the  third 
paragraph  of  the  foregoing  opinion.  The  decision  in  Henr 
drickson  v.  Gypsum  Co.,  133  Iowa,  92,  was  announced 
after  protracted  consideration,  and  more  than  ordinarily 
thorough  discussion,  and  I  can  conceive  of  no  sound  rea- 
son for  impairing  its  value  as  a  precedent  by  finely  drawn 
distinctions.  The  charge  of  negligence  was  there  sustained, 
not  because  the  danger  to  the  plaintiff  was  from  the  use 
of  "high  explosives"  merely,  but  because  the  danger  was 
of  such  serious  and  extraordinary  character  that  the  master 
was  reasonably  required  to  make  the  same  a  subject  of  his 
oversight  and  to  give  warning  thereof  to  his  workmen. 
While  it  is  true  that  the  servant  takes  the  risk  of  dangers 
ordinarily  incident  to  the  work  he  undertakes  and  must 
use  a  reasonable  degree  of  caution  to  care  for  his  own 
safety,  it  is  equally  true  that  a  man  employed  in  a  quarry, 
a  clay  pit,  or  a  mine  is  not  employed  nor  is  he  expected 
to  spend  his  time  in  looking  minutely  into  the  conditions 
by  which  he  is  surrounded  or  in  noting  extraordinary 
dangers  which  have  been  created  or  brought  about  by  the 
act  or  order  of  the  master  or  the  act  or  omission  of  those 
to  whom  the  master  has  intrusted  control  of  the  operations 
in  which  he  is  engaged.  A  workman  who  exercises  such 
extreme  care  for  his  safety  would  soon  find  himself  out  of 
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employment.  His  labor  as  a  rule  is  a  kind  wliich  requires 
him  to  bend  his  bod;  forward  and  keep  his  eyes  downcast, 
trusting  to  the  care  of  the  master  not  to  expose  him  to 
unknown  or  extraordinary  danger  without  warning.  It 
is  of  course  also  true  that  a  master  is  not  liable  for  the 
mere  failure  of  a  fellow  servant  to  give  warning,  but  I 
fail  to  see  how  that  doctrine  has  any  pertinence  to  this 
case  or  why  it  should  be  cited  by  the  majority.  It  had  just 
been  announced  in  the  preceding  paragraph  of  the  opinion 
that  the  trial  court  did  not  err  in  permitting  the  jury 
to  treat  Fessel  as  a  vice  principal  and  to  find  that  his 
negligence  in  omitting  to  give  the  warning  would  be  the 
negligence  of  the  defendant,  and  I  see  no  essential  differ- 
ence in  the  conditions  there  being  considered  and  those  at- 
tending the  phase  of  the  case  covered  by  the  instruction 
held  to  be  erroneous.  True,  EUinger  was  in  a  certain 
sense  and  in  certain  relations  a  fellow  servant  with  plain- 
tiff, but  we  have  held  too  often  to  justify  citation  of  pre- 
cedents, that  the  rank  of  the  servant  is  not  of  itself  decisive 
of  the  question  whether  the  immediate  duty  in  which  he 
is  engaged  is  one  of  masterial  character.  If,  then,  as 
held  in  the  second  paragraph  of  the  opinion,  the  jury  was 
justified  in  finding  the  plaintiff  entitled  to  a  warning  of 
the  danger,  on  what  principle  shall  the  master  be  exon- 
'  crated  from  liability  because  by  custom  or  otherwise  that 
duty  had  been  left  to  EUinger? 

Again,  I  contend  it  to  be  a  sound  proposition,  that 
even  if  the  duty  to  warn  would  not  otherwise  arise,  yet 
if  by  the  act  or  usage  of  the  master,  or  by  custom  or  us- 
age which  has  become  an  established  or  recognized  feature 
of  his  method  or  manner  of  conducting  the  business,  some 
one  workman  is  charged  with  the  duty  of  giving  warning 
of  an  impending  danger,  thus  relieving  the  general  body 
of  servants  in  some  degree  from  the  tension  of  watchful- 
ness on  their  own  account  and  enabling  them  to  perform 
more  constant  and  more  effective  service  for  the  master,  he 
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thus  makes  such  warning  a  part  of  his  own  primary  duty, 
and  the  negligence  of  the  person  who  is  relied  upon  to  per- 
form it  is  his  negligence.  Otherwise  the  form  or  pretense 
of  furnishing  a  warning  in  this  manner  becomes  a  mere 
trap  by  which  the  servant  is  lulled  into  a  feeling  of  se- 
curity which  must  often  result  in  death  or  serious  injury, 
for  which  there  is  no  redress.  The  observance  of  such 
a  custom  may  also  be  treated  as  one  of  the  rules  which 
the  master  has  adopted  for  the  government  of  his  em- 
ployees and  the  management  of  his  business  and  as  such 
the  servant  is  justified  in  relying  upon  it  Bearing  more 
or  less  directly  on  this  feature  of  the  case  see:  Hough  v. 
Power  Co.,  41  Or.  631  (69  Pac.  655);  Felice  v.  R.  R. 
Co.,  14  App.  Div.  345  (43  N.  T.  Supp.  932) ;  Colorado 
City  V.  Liafe,  28  Colo.  468  (65  Pac.  630);  Augusta  v. 
Owens,  111  Ga.  464  (36  S.  E.  830) ;  Coal  Co.  v.  Oruber, 
91  111.  App.  15  (same  case  188  HI.  584,  59  N.  E.  254) ; 
Simone  v.  Kirk,  173  N.  Y.  7  (65  N.  E.  739)  ;  Anderson 
V.  Mill  Co.,  42  Minn.  424  (44  N.  W.  315) ;  Burlington 
&  M.  Co.  V.  Crockett,  19  Neb.  138  (26  N.  W.  921); 
Anderson  v.  R.  R.  Co.,  8  Utah,  128  (30  Pac.  305) ;  RaiJr 
road  Co.  v.  Eolcomb,  9  Ind.  App.  198  (36  K  W.  39) ; 
Anderson  v.  Coal  Co.,  108  Minn.  455  (122  N.  W.  794, 
26  L.  E.  A.  (N.  S.)  624);  Comrade  v.  Atlas  Co.,  44 
Wash.  470  (87  Pac.  517) ;  Nelson  v.  Wiley  Co.,  26  Wash. 
548  (67  Pac.  237) ;  Hjelm  v.  Granite  Co.,  94  Minn.  169 
(102  N.  W.  384)  ;  Fitzgerald  v.  Twine  Co.,  104  Minn. 
138  (116  N.  W.  475).  These  and  numerous  other  cases 
of  like  import,  many  of  which  are  cited  in  Anderson  v. 
Coal  Co.,  108  Minn.  455  (122  N.  W.  794,  26  L.  E.  A. 
(N.  S.)  624),  fully  sustain  the  view  taken  by  the  trial 
court.  It  also  has  the  support  of  the  most  obvious  prin- 
ciples of  that  common  right  and  justice  which' are  sup- 
posed to  pervade  our  legal  system. 

In  my  opinion  the  judgment  below  should  be  affirmed. 
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Fbank  Woodbuby,  as  Trustee  of  the  Estate  of  F.  J.  Wood- 
BUBY  and  J.  P.  Woodbuby's  Interest  herein,  Appel- 
lant, V.  Geoboe  Glick,  Holland  Lot  &  Land  Co., 
Chab;les  Glick,  F.  E.  Glick,  C.  J,  Landeb,  Alice 
Fletcheb^  T.  J.  Fletoheb  and  A.  G.  Glick,  Appel- 
lees. 

Negotiable  inttmments:    accommodation  notes:   fraud:    evidence. 

1  In  this  action  for  an  accounting  and  equitable  relief  in  the  form 
of  a  judgment  upon  certain  promissory  notes,  the  evidence  is  re- 
viewed and  held  to  show  that  the  notes  executed  to  a  bank  were 
for  the  accommodation  of  the  bank  and  its  officers. 

Same:    assignments:    bona  fide  holder:   recovery.    An 'assignee  of 

2  notes  made  for  the  accommodation  of  a  bank,  and  assigned  by 
it  for  the  benefit  of  former  owners  of  the  bank,  is  not  a  holder 
in  due  course  and  can  not  recover  thereon  if  the  bank  itself  could 
not  have  done  so. 

Judgments:    conformity  to  issues.    Where  one  party  to  a  suit  makes 

3  no  claim  to  a  contract  beneficial  to  a  third  party,  and  the  other 
party  seeking  its  recovery  shows  no  right  to  its  possession,  a 
judgment  entirely  ignoring  the  matter  was  proper. 

Same:     cancellation  of  instruments.     The  dismissal  of  an  action 

4  upon  past  due  notes,  made  for  the  accommodation  of  plaintiffs 
assignor,  is  in  fact  a  judgment  for  their  cancellation;  and  the 
makers  can  not  complain  that  the  decree  does  not  order  their  de- 
livery for  cancellation  and  enjoin  a  transfer  of  the  same. 

Appeal  from  Marshall  District  Court. — Hon.  C.  B.  Bbad- 

SHAW,  Presiding  Judge. 

Wednesday,  July  5,  1911. 

Action  for  accounting  and  for  equitable  relief.  The 
particular  form  of  relief  contended  for  in  argument  is  a 
judgment  against  each  maker  for  balance  due  on*  each  of 
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three  promissory  notes  signed,  respectively,  by  each  of 
three  defendants,  viz.,  Charles  Glick,  F.  E.  Glick,  and 
C.  J.  Lander.  !N'othing  is  now  claimed  against  the  other 
defendants.  The  trial  court  dismissed  the  petition,  and 
the  plaintifE  has  appealed. — Affirmed. 

Bumham  &  Egermayer  and  J.  L.  Carney,  for  appel- 
lant. 

Boardman  &  Lawrence,  for  appellees  save  Holland 
Lot  &  Land  Co. 

Evans,  J. — The  plaintiff  holds  his  cause  of  action  by 
written  assignment  executed  by  the  First  National  Bank 
of  Marsh  alltown  to  the  plaintiff  as  trustee  for  F.  J.  Wood- 
bury and  J.  P.  Woodbury.  The  plaintiff  is  the  son  of 
F.  J.  Woodbury.  F.  J.  Woodbury  and  J.  P.  Woodbury 
are  brothers.  For  many  years  and  up  to  1907,  they  were 
the  owners  of  practically  all  of  the  stock  of  the  First 
National  Bank  of  Marshall  town.  From  October,  1893,  to 
May,  1907,  J.  P.  Woodbury  was  the  president  of  such 
bank.  For  many  years  prior  to  October,  1893,  George 
Glick  was  the  president  of  such  bank.  Charles  Glick,  F. 
E.  Glick  and  A.  G.  Glick  are  sons  of  George  Glick. 
Alice  Fletcher  is  the  daughter  of  George  Glick  and  the 
wife  of  T.  J.  Fletcher.  T.  J.  Fletcher  was  the  cashier,  of 
said  bank  both  prior  to  1893  and  thereafter  for  many 
years.  C.  J.  Lander  was  a  friend  of  George  Glick,  and  was 
distantly  related  to  him  by  marriage;  his  wife  being  a 
niece  of  George  Glick.  The  Holland  Lot  &  Land  Company 
was  a  corporation  which  had  been  organized  and  promoted 
by  George  Glick  and  others  many  years  prior  to  1893, 
and  which  became  heavily  indebted  to  the  First  National 
Banlf.  The  affairs  of  this  corporation  were  wound  up 
and  the  corporation  dissolved  by  a  formal  order  of  court 
in  1894.    The  above  named  are  all  made  parties  defendant. 
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As  assignee  of  the  First  National  Bank,  the  plaintiff  claims 
to  hold  a  note  of  $6,000  executed  by  Charles  Glick  on 
June  10,  1906 ;  a  note  of  $5,300  executed  by  F.  E.  Glick 
on  January  17,  1907 ;  a  note  of  $3,342  executed  by  F.  E. 
Glick  on  January  17,  1907;  a  note  of  $5,000  executed  by 
C.  J.  Lander  on  January  21,  1907;  a  note  of  $3,678.16 
executed  by  Holland  Lot  &  Land  Company  by  George 
Glick,  president,  on  March  3,  1907.  The  First  National 
Bank  of  Marshalltown  is  named  as  the  payee  in  all  of  the 
above  described  notes.  The  alleged  defenses  are  manifold 
and  we  shall  not  take  time  or  space  to  set  them  all  fortL 
All  the  defenses  center  about  the  proposition  that  the  notes 
referred  to  were  acconunodation  notes  only,  and  that  they 
were  executed  without  any  consideration  whatever  and 
without  any  intent  on  the  part  of  the  makers  or  the  payee 
that  they  were  to  be  paid.  That  they  were  accommodation 
notes  executed  without  any  consideration  to  the  makers  is 
undisputed.  But  it  is  contended  by  the  plaintiff  that  the 
party  accommodated  was  George  Glick,  and  he  alone.  It 
is  claimed  that  the  bank  parted  with  a  consideration,  in 
that  it  accepted  such  notes  in  lieu  of  the  obligation  of 
George  Glick  for  a  like  amount,  and  that  it  discharged 
the  obligations  of  George  Glick  to  such  extent.  For  the 
defendants  it  is  claimed  among  other  things  that  the  notes 
were  executed  for  the  accommodation  of  the  bank  as  such; 
that  they  were  executed  by  the  makers  and  received  by  the 
bank  only  for  the  purpose  of  enabling  the  bank  to  conceal 
from  the  bank  examiners  the  extent  of  the  indebtedness  of 
George  Glick  to  such  bank,  and  that  they  were  so  received 
by  the  bank  without  any  consideration  whatever.  The 
field  of  the  defense  is  much  broader  than  this;  but,  in 
view  of  our  conclusions  upon  this  question,  we  shall  have 
no  occasion  to  deal  with  other  questions  which  have  been 
extensively  argued  by  both  sides. 

I.     Each  of  the  notes  in  question  is  the  last  of  a  series 
of  renewals,  extending  over  a  period  of  fifteen  or  sixteen 
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years  or  more.     The  first  note  of  each  defendant  was  exe- 
cuted some  time  prior  to  October,  1893,  and 

I.  Negotiable  ^  ^  '  ' 

LccoISmoS"*  renewal  notes  were  successively  executed  for 
?«SidT****  *  1^®  amount  every  six  months  from  that 
evidence.  ^^^   ^   ^qq^^     rpj^^   ^^^j   occasiou   for   the 

execution  of  the  notes  was  that  the  defendant  George  Glick 
had  become  so  heavily  indebted  to  the  bank  that  it  could 
not  pass  the  inspection  of  the  government  bank  examiners. 
This  indebtedness  was^  somewhat  over  $38,000.  Under  the 
law  the  bank  could  not  lawfully  loan  to  one  borrower  in 
excess  of  $10,000,  its  capital  stock  being  only  $100,000. 
In  order  to  conceal  this  violation  of  the  law,  Glick  exe- 
cuted his  note  |;o  the  bank  for  $9,950,  and  indorsed  as 
guarantor  accommodation  notes  of  the  defendants  for  the 
various  amounts  hereinafter  indicated.  He  also  turned 
over  to  the  bank  as  collateral  security  all  his  property. 
In  October,  1893,  he  was  succeeded  as  president  by  J.  P. 
Woodbury.  He,  however,  became  vice  president  and  con- 
tinued as  director  of  the  company.  On  October  20,  1893, 
the  following  contract  was  entered  into  between  Glick  and 
the  bank: 

For  value  received,  I,  George  Glick,  hereby  assign, 
transfer  and  deliver  to  the  First  National  Bank  of  Mar- 
shalltown,  Iowa,  sixty  shares  of  $100.00  each  of  the  cap- 
ital stock  of  the  First  National  Bank  of  Marshalltown, 
Iowa,  evidenced  by  stock  certificate  No.  59  of  date  October 
17th,  1893.  I  also  hereby  sell,  assign,  and  transfer  to 
the  First  National  Bank  of  Marshalltown,  Iowa,  eight 
hundred  and  sixty-seven  (867)  shares  of  $100.00  each  of 
the  capital  stock  af  the  National  Linseed  Oil  Company  of 
Chicago,  Illinois,  and  forty  (40)  shares  of  $100.00  each 
of  the  capital  stock  of  the  First  National  Bank  of  Mar- 
shalltown, Iowa,  being  the  same  867  shares  of  the  National 
Linseed  Oil  Company  stock  and  the  forty  (40)  shares  of 
the  stock  of  the  First  National  Bank  of  Marshalltown, 
Iowa,  which  were  assigned  and  delivered  October  17th, 
1893,  by  said  (Jeorge  Glick  to  the  First  National  Bank  of 
Chicago,  Illinois,  as  collateral  security,  or  pledge,  for  the 
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payment  of  one  note  of  $10,000  given  by  said  Glick,  on 
the  date  last  aforesaid,  and  due  ninety  days  after  date 
and  which  stock  is  now  held  by  said  First  National  Bank 
of  Chicago,  Illinois. 

I  also  assign  and  transfer  and  deliver  to  said  First 
!N'ational  Bank  of  Marshalltown,  Iowa,  a  note  of  three  hun- 
dred dollars  given  April  1st,  1893,  by  H.  A.  Eobinson, 
due  November  Ist,  1893,  without  interest  if  paid  when 
due.    Said  note  being  given  to  Glick  and  Steward. 

All  of  the  above-described  stock  and  said  note  are 
transferred  by  said  Glick  to  the  First  National  Bank  of 
Marshalltown,  Iowa,  as  collateral  security,  and  pledges,  for 
the  payment  of  the  following  described  notes  given  to  the 
First  National  Bank  of  Marshalltown,  Iowa,  and  signed 
ox  indorsed  by  said  George  Glick,  viz,: 


Date. 

Maker. 

Endorser. 

When  Due. 

Amount. 

July  10,  1803 

Geo.  Glick 

No 

On  demand 

•9,950  00 

July  10,  1893 

H.  L.  &  Lot  Co. 
Geo.  GUck 

Geo.  GUck 

On  demand 

4,700  00 

July  26,  1893 

Jane  GUck 

Geo.  GUck 

On  demand 

5,500  00 

July    1,1893 

Fred  E.  Glick 

Geo.  Glick 

On  demand 

7,400  00 

Jan.    9,  1893 

G.  J.  Lander 

Geo.  GUck 

On  demand 

5,000  00 

Interest 

paid  to  July  10, 

1893. 

Dec.  14,  1892 

Chaa.  Glick 

Geo.  GUck 

On  demand 

1,000  00 

Interest 

paid  to  July  10, 

1893. 

, 

July    9,  1892 

Chas.  Glick 

Geo.  GUck 

On  demand 

5,000  00 

Interest 

paid  to  July  10« 

1893. 

1 

It  is  further  understood  and  agreed  between  the  par- 
ties hereto  that  the  assignment  of  said  867  shares  of  Na- 
tional Linseed  Oil  Company  stock,  and  the  forty  (40) 
shares  of  the  capital  stock  of  the  First  National  Bank  of 
Marshalltown,  Iowa,  is  subject  to  all  the  rights  of  the  First 
National  Bank  of  Chicago,  Illinois,  as  collateral  to  said  ten 
thousand  dollar  note  of  said  George  Glick. 

It  is  further  agreed  that  the  First  National  Bank  of 
Marshalltown,  Iowa,  may  sell  and  dispose  of  so  much  of 
said  stock  at  either  public  or  private  sale  and  convert  the 
same  into  money  at  the  best  obtainable  prices,  on  ten  days 
written  notice  to  said  George  Glick  as  shall  be  necessary  to 
pay  said  note  of  $10,000.00  now  held  by  the  First  National 
Bank  of  Chicago,  Illinois,  and  fully  pay  and  satisfy  all  the 
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notes  signed  and  endorsed  by  said  Glick  herein  fully  de- 
scribed and  listed. 

And  of  said  stock  unsold,  or  the  proceeds  thereof  if 
sold,  not  necessary  to  pay  Glick's  indebtedness  to  the  First 
National  Bank  of  Marshalltown,  Iowa,  and  said  $10,000.00 
note  held  by  the  First  National  Bank  of  Chicago,  Illinois, 
shall  be  turned  to  said  George  Glick. 

On  presentation  of  this  assignment  or  on  the  written 
order  of  said  George  Glick,  said  First  National  Bank  of 
Chicago,  Illinois,  is  authorized  to  deliver  and  assign  said 
stock  to  the  First  National  Bank  of  Marshalltown,  Iowa. 

Marshalltown,  Iowa,  October  20,  A.  D.,  1893. 

Geo.  Glick,  First  National  Bank, 

Per  J.  P.  Woodbury,  V.  Pres. 
In  presence  of: 
J.  F.  Meeker. 

This  contract  appears  to  have  been  entered  into  while 
J.  P.  Woodbury  was  vice  president  and  just  before  he  be- 
came president.  On  July  17,  1897,  the  following  contract 
was  entered  into: 

Marshalltown,  Iowa,  July  17,  1897.  Whereas  Dr. 
€teorge  Glick,  being  indebted  to  the  First  National  Bank 
of  Marshalltown,  Iowa,  in  a  total  sum  of  $33,606.00  and 
past-due  interest  on  the  same,  comprised  in  the  following 
described  notes,  all  dated  July  1st,  1897,  and  payable  to 
the  First  National  Bank  of  Marshalltown,  Iowa,  on  de- 
mand, with  8  percent  interest  from  date :  One  note  signed 
Holland  Land  &  Lot  Co.  for  $4,700.  One  note  signed 
F.  E.  Glick,  for  $5,300.  One  note  signed  Geo.  Glick,  for 
$9,264.  One  note  signed  F.  E.  Glick,  for  $3,342.  One 
note  signed  C.  J.  Lander,  for  $5,000.  One  note  signed 
Chas.  Glick,  for  $6,000.  And  whereas  the  said  George 
Glick  having  deposited  with  the  said  First  National  Bank 
867  shares  of  the  National  Linseed  Oil  Company  stock  as 
collateral  security,  it  is  hereby  agreed  and  understood  by 
said  First  National  Bank,  George  Glick,  F.  J.  Woodbury, 
and  J.  P.  Woodbury,  in  consideration  of  the  further  se- 
curity to  the  First  National  Bank  of  a  portion  of  said 
indebtedness,  by  said  F.  J.  Woodbury  endorsing  two  of  the 
above  described  notes,  viz.,  the  Holland  Land  &  Lot  Com- 
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pany  note  of  $4,700,  and  the  note  signed  by  F.  E.  Glick  o£ 
$5,300,  being  in  amount  $10,000,  that  the  said  lifational 
Linseed  Oil  stock  is  to  first  cover  as  security  the  note 
signed  by  George  Glick  for  $9,264  and  the  note  signed 
by  F.  E.  Glick  for  $3,342,  and  secondly,  this  collateral  is 
to  secure  the  two  notes  signed  by  the  Holland  Land  &  Lot 
Co.  for  $4,700,  and  one  signed  by  F.  E.  Glick  for  $5,300, 
both  of  same  being  endorsed  by  F.  J.  Woodbury,  and 
thirdly,  this  same  collateral  security  is  to  cover  the  note 
signed  by  C.  J.  Lander  of  $5,000  and  the  one  signed  by 
Chas.  Glick  for  $6,000.  That  is,  that  when  the  said  867 
shares  of  National  Linseed  Oil  stock  are  sold  to  liquidate 
the  above  indebtedness  of  George  Glick  to  said  bank,  the 
proceeds  of  same  is  to  be  first  applied  in  paying  off  the 
note  signed  by  George  Glick  for  $9,264,  and  the  one 
signed  by  F.  E.  Glick  for  $3,342  and  after  this  any  re- 
mainder shall  be  applied  in  paying  off  the  Holland  Land 
&  Lot  Co.  note  of  $4,700,  and  the  note  signed  by  F.  E, 
Glick,  for  $5,300,  and  after  these  have  all  been  paid,  any 
further  remainder  shall  be  applied  in  paying  off  the  note 
of  $5,000  signed  by  C.  J.  Lander  and  the  note  of  $6,000 
signed  by  Chas.  Glick.  And  it  is  further  then  agreed  and 
understood  that  this  agreement  is  to  hold  good  on  the  above 
described  notes  and  all  renewals  of  the  same.  It  is  fur- 
ther agreed  and  understood  that  in  case  any  loss  should 
occur  to  the  said  F.  J.  Woodbury  by  his  endorsement  of 
the  two  described  notes  above,  that  the  said  J.  P.  Wood- 
bury is  to  share  the  same  equally  with  the  said  F.  J. 
Woodbury.  And  it  is  further  agreed  and  understood  be- 
tween the  parties  hereto  that  in  case  any  loss  to  said  F.  J. 
Woodbury  and  J.  P.  Woodbury  should  occur,  to  them  by 
their  guaranteeing  the  two  notes  above  described  amount- 
ing together  to  $10,000  that  they  are  to  be  protected  and 
reimbursed  in  the  same  by  proceeds  of  the  sale  of  a 
certain  policy  of  life  insurance  for  $10,000  on  the  life  of 
one  Charles  Holmdale,  now  owned  by  said  First  National 
Bank.  [Signed]  George  Glick.  J.  P.  Woodbury.  F. 
J.  Woodbury. 

The  collateral  described  in  these  contracts  was  all  diar 
posed  of.  Only  Gleorge  Glick  was  ever  consulted  by  the 
bank  officers  either  as  to  the  disposition  of  the  collateral 
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or  as  to  the  application  of  the  proceeds  of  it.  The  failure 
to  account  for  the  collateral  is  one  of  the  defenses  set  np 
hy  the  accommodation  note  makers.  We  do  not  now  go 
into  that  question.  We  only  refer  to  the  fact  above 
stated  as  a  circumstance  tending  to  indicate  the  mu- 
tual attitude  of  the  bank  officers  and  of  Greorge  Glick 
as  tending  to  show  that  the  indebtedness  referred  to  was 
that  of  Glick  alone.  The  bank  officers  do  not  seem  to  have 
assumed  toward  the  note  makers  anything  more  than  a 
mere  formal  relation  at  any  time.  The  notes  were  regularly 
renewed  in  order  to  avoid  any  appearance  of  dishonor. 
But  in  the  whole  period  of  fifteen  years  of  such  renewals 
no  request  was  ever  made  of  such  makers  for  the  payment 
of  a  dollar  either  of  principal  or  interest.  Neither  was 
interest  included  by  computation  in  the  renewal  notes;  the 
new  notes  always  being  drawn  for  the  same  amount  as 
the  old.  It  is  claimed  for  the  plaintiff  that  the  interest 
on  these  notes  was  remitted  as  a  matter  of  favor  to  George 
Glick  on  the  theory  that  he  had  given  much  service  to  the 
bank,  and  that  it  was  beyond  his  ability  to  pay  more  than 
the  principal  sum.  This  circumstance  also  has  its  signifi- 
cance as  indicating  that  George  Glick  was  the  debtor  to 
whom  the  bank  was  looking  for  payment.  That  this  was 
also  the  attitude  of  George  Glick  himself  is  clear  from 
the  testimony.  The  significance  of  this  circumstance  is 
somewhat  emphasized  by  the  fact  that  about  July  17,  1897, 
Gteorge  Glick  ceased  even  the  formality  of  indorsing  the 
accommodation  notes.  He  continued,  however,  for  many 
years  thereafter  to  make  payments  upon  his  debt,  and  these 
payments  appear  to  have  been  credited  in  some  manner  up- 
on the  debt  as  such,  but  no  credits  were  ever  actually  en- 
tered upon  the  accommodation  notes.  J.  P.  Woodbury  is 
the  only  one  of  those  connected  with  the  transactions  who 
has  testified  on  behalf  of  the  plaintiff.  Although  he  claims 
that  the  notes  in  question  were  accepted  by  the  bank  in 
lieu  of  the  obligation  of  George  Glick  somewhat  as  a  legal 


656  WooDBUKY  V.  Glick.  [151  Iowa 

conclusion,  yet  he  has  testified  with  commendable  candor 
as  to  the  facts  involved  and  as  to  the  purpose  to  be  accom- 
plished by  the  accommodation  notes.  We  quote  the  fol- 
lowing excerpts  from  his  testimony: 

The  indebtedness  of  Dr.  Glick  to  the  bank  was  evi- 
denced by  promissory  notes  carried  in  his  own  name  in- 
dividually for  the  amount  of  $10,000  and  less,  and  in  other 
names.  A  division  of  this  indebtedness  was  made  among 
other  parties  who  gave  the  notes  from  time  to  time.  They 
had  been  made,  as  I  said  before,  before  I  came  there  and 
assumed  the  presidency  of  the  bank,  and  I  found  this  in- 
debtedness at  that  time.  It  was  carried  in  his  own  name 
up  to  the  amount  of  $10,000  and  less,  and  in  other  names 
up  to  $10,000  or  less.  The  sum  total  of  the  indebtedness 
was  between  $40,000  and  $50,000  at  the  time  .  .  . 
The  notes  of  C.  J.  Lander  and  Charles  Glick  were  made 
to  comply  with  the  law.  The  United  States  statute  pro- 
hibits a  national  bank  from  loaning  direct  to  any  one  cus- 
tomer more  than  $10,000  of  its  capital  and  it  was  divided 
up,  and  notes  were  given  by  his  friends  and  relatives  to 
carry  it  in  their  own  names  in  which  they  assume  the 
responsibility  of  the  debt.  Part  of  the  time  the  notes  were 
indorsed  by  Dr.  Glick,  and  after  that  they  were  not  so  in- 
dorsed. This  was  done  by  request  of  Mr.  Fletcher,  the 
cashier,  who  is  a  son-in-law  of  Dr.  Glick,  and  for  that  rea- 
son it  made  the  indebtedness  as  indorser  to  the  bank  so 
large  that  the  examiner  found  fault  with  it.  .  .  •  The 
bank  took  the  notes  of  Charles  Glick,  F.  E.  Glick,  and 
C.  J.  Lander  as  they  would  any  papers  over  its  counter. 
The  indebtedness  had  been  made,  and  it  had  to  be  carried, 
and  it  was  carried  in  the  way  I  have  stated  in  my  pre- 
vious statement  to  conform  to  the  law.  In  taking  the  re- 
newals of  these  notes,  the  interest  had  been  paid  up  to  the 
time  until  my  assumption  of  the  presidency.  No  interest 
has  been  paid  on  these  notes  since  that  time.  We  found 
that  the  loan  was  so  heavy  for  Dr.  Glick  and  we  sympa- 
thized with  him,  as  he  had  been  connected  with  the  bank 
for  so  many  years  and  one  of  its  founders,  that  we  would 
remit  the  interest  to  him  so  as  not  to  increase  the  burden 
any  more.  That  was  done  by  a  majority  of  the  stock- 
holders and  my  brother  and  myself.     Through  our  sym- 
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pathy  to  Dr.  GHck  we  remitted  the  interest  to  the  signers 
of  these  notes,  C.  J.  Lander,  F.  E,  Glick,  as  we  felt  that 
we  did  not  want  to  distress  them,  as  they  were  relatives 
and  friends  of  the  doctor,  .and  no  interest  was  collected 
at  all  after  the  time  Dr.  Glick  retired  as  president  of  the 
hank.  .  .  •  I  had  a  conversation  with  C.  J.  Lander, 
one  of  the  makers  of  these  notes.  .He  called  me  into  his 
store  one  day,  and  wanted  to  know  about  it.  This  was  two 
or  three  years  previous  to  my  withdrawal  from  the  bank 
— in  1904  or  1905  I  think.  I  told  him  the  indebtedness  was 
being  reduced  gradually  in  a  small  way,  it  was  not  being 
increased,  and  that  we  were  remitting  the  interest,  .  .  . 
Mr.  Lander  objected  to  the  renewals  of  the  loans.  Mr. 
Fletcher  had  hard  work  to  get  him  to  sign,  and  he  called 
me  in  to  talk  with  him  about  it.  After  he  talked  with 
me,  he  signed  the  note  for  Mr.  Fletcher.  This  was  the 
note  previous  to  the  last  one  that  he  signed.  I  told  him  the 
debt  was  not  being  increased.  It  had  been  reduced  quite 
a  little  by  the  doctor's  salary.  The  doctor  had  a  fine 
salary  for  a  while,  and  used  all  surplus  savings  in  reduc- 
ing the  notes.  Made  a  good  many  payments  of  $500  each 
I  think.  ....  I  had  one  conversation  with  Charles 
Lander  about  the  Glick  indebtedness,  and  in  that  I  told 
him  that  the  indebtedness  was  being  reduced,  that  we  were 
not  adding  to  it  by  adding  the  interest  to  the  principal. 
I  meant  the  whole  George  Glick  indebtedness.  .  .  . 
We  felt  that  George  Glick  was  doing  the  best  he  could 
under  the  circumstances,  and  reducing  this  indebtedness 
in  a  small  way  and  as  fast  as  he  could.  1  think  that  was 
one  of  the  reasons  that  the  bank  was  not  making  demands 
upon  the  defendants  for  payment,  but  were  renewing  the 
notes.  ...  It  is  a  common  bank  custom,  and  was 
with  the  First  National  Bank,  to  carry  loans  of  persons 
where  they  exceed  $10,000  in  the  name  of  other  people. 
I  did  that  myself.  .  .  .  This  was  known  in  the  bank 
as  the  George  Glick  paper,  and  was  carried  for  this  term 
of  years  without  interest,  George  Glick  was  one  of  the 
founders  of  the  bank,  and  we  had  a  great  deal  of  feeling 
and  sympathy  for  Dr.  Glick.  We  recognized  the  law  that 
we  could  not  carry  in  any  one  name  over  $10,000.  For 
that  reason  the  debt  was  put  in  the  form  I  have  just 
stated.     .     .     .     F.  E.  Glick  was  a  son  of  George  Glick 
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with  no  means  and  no  property  of  any  kind  that  I  knew 
of.  His  name  was  used  to  carry  the  debt  of  George  Glick 
in  same  manner  as  the  others.  Gborge  Glick's  debt  was 
put  in  the  name  of  F.  E.  Glick.  By  the  contract  it  was 
a  method  of  complying  with  the  law  by  cutting  up  George 
Glick's  debt  so  that  it  would  come  under  $10,000. 

It  is  a  circumstance  of  some  significance  that  the 
Woodbury's  themselves  became  accommodation  makers  of 
notes  to  the  bank,  which  were  intended  only  as  a  cover  to 
conceal  a  part  of  the  Glick  indebtedness.  Such  notes  were 
executed  to  the  bank  as  payee  and  signed  by  F.  J.  Wood- 
bury alone.  F.  J.  Woodbury  as  signer,  however,  was  pro- 
tected by  the  agreement  of  his  brother  J.  P.  Woodbury  to 
share  with  him  any  loss  that  might  result  to  him  thereby, 
and  both  parties  were  protected  by  an  agreement  or  under- 
standing with  the  other  officers  of  the  bank  that  they 
should  be  held  harmless  against  payment  of  the  notes.  It 
will  be  noted  from  portions  of  the  record  which  we  have 
already  quoted  that  Glick  owed  $10,000  to  a  Chicago  bank 
which  was  secured  by  collateral.  This  debt  was  paid  by  the 
Bank  of  Marshalltown.  Such  payment  was  covered  by  the 
note  or  notes  of  F.  J.  Woodbury  above  referred  to,  and 
such  note  was  made  to  appear  upon  the  books  of  the  bank 
as  one  of  its  regular  assets.  This  transaction  was  explained 
by  the  plaintiff  as  a  witness  in  the  case  as  follows: 

The  Marshalltown  bank  took  up  a  $10,000  loan  which 
George  Glick  owed  the  Chicago  bank.  Then  it  became  a 
debt  from  George  Glick  to  the  Marshalltown  bank.  F.  J. 
Woodbury's  note  took  up  the  debt  of  George  Glick  to  the 
Marshalltown  bank.  It  didn't  become  a  debt  to  F.  J. 
Woodbury  from  the  fact  that  F.  J.  and  J.  P.  Woodbury 
were  together  on  that  deal,  but  it  was  carried  in  F.  J. 
Woodbury's  name.  It  was  supposed  to  be  the  bank.  It 
was  still  indebtedness  to  the  First  National  Bank  of  Mar- 
shalltown as  far  as  that  was  concerned.  According  to  the 
bank  records,  it  was  a  debt  that  F,  J.  Woodbury  owed  to 
the  bank.  Father  was  simply  representing  the  bank  in 
that  the  collateral  was  put  up.     It  was  done  to  keep  the 
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bank  examiner  off.  That  is  the  fact  of  the  matter  as  far 
as  that  is  concerned.  It  was  to  secure  the  debt  in  the 
name  of  somebody  else  to  prevent  the  bank  examiners 
finding  out  there  was  an  excess  loan.  .  •  •  They  did 
that  in  order  to  take  care  of  this  Glick  paper  which  had 
been  paid  by  the  Marshalltown  bank,  and  it  was  still  car- 
rying Dr.  Glick  for  that  amount  and  this  was  to  take  care 
of  that  amount.  They  gave  a  note  for  $15,000  so  that  on 
the  records  of  the  bank  it  would  appear  that  the  Wood- 
burys  were  debtors  to  the  bank  and  George  Glick  was  not 
to  that  extent.  That  $15,000  stock  transaction  which  took 
place  along  about  1896  is  a  separate  transaction  from  the 
indorsement  by  F.  J.  Woodbury  of  certain  notes  that  took 
place  on  July  17,  1897.  That  was  a  subsequent  arrange- 
ment. The  matter  then  again  got  into  such  shape  that 
the  comptroller  was  after  them. 

Some  light  is  thrown  upon  the  bank's  method  with 
reference  to  the  "Glick  indebtedness"  in  a  letter  from  the 
cashier  of  the  bank  to  the  plaintiff  herein :  "Sept.  26,  1899. 
My  dear  Frank:  I  hand  you  herewith  renewal  notes  for 
your  father's  and  George's  signatures  which  please  have 
signed  and  returned  as  soon  as  possible.  You  will  remem- 
ber that  it  was  necessary  to  arrange  the  Glick  indebted- 
ness in  this  way  when  they  were  firing  examiners  at  us  a 
few  years  ago.  Your  father  is  protected  by  the  Glick 
Bank  Stock  which  is  easily  worth  the  notes,  and  also  a 
stipulation  from  the  bank  holding  him  harmless  for  sign- 
ing. Kindly  give  this  your  prompt  attention  and  oblige. 
Very  truly  yours,  T.  J.  Fletcher,  Cashier."  The  note  of 
the  Holland  Lot  &  Land  Company  bears  date  March  3, 
1907.  The  signature  of  the  company  purports  to  be  made 
by  George  Glick  as  president.  As  already  indicated,  this 
corporation  was  not  only  insolvent,  but  it  had  been  dis- 
solved by  order  of  the  court  nearly  thirteen  years  before. 
The  note  was  a  mere  form,  and  was  understood  between 
the  parties  in  interest  to  represent  a  part  of  George  Glick's 
indebtedness.  For  the  payment  of  it  the  bank  looked  to 
George  Glick  alone,  although  his  liability  therefor  did  not 
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in  any  maimer  appear  upon  the  paper  itself.  We  mention 
this  only  as  a  collateral  circumstance.  It  is  consistent  with 
the  theory  that  the  substantial  identity  of  the  George  Glick 
indebtedness  was  never  lost  within  the  understanding  of 
the  parties,  but  that  it  was  carried  in  a  fictitious  form  for 
the  purpose  of  avoiding  disclosure  to  the  bank  inspector. 
It  is  a  circumstance  also  in  favor  of  the  defendants,  al- 
though not  a  conclusive  one,  that  the  original  notes  as 
well  as  all  subsequent  renewals  were  made  to  the  bank 
itself  as  payee,  and  not  to  George  Glick.  On  its  face, 
therefore,  the  contract  of  the  maker  was  with  the  bank  as 
such.  It  is  undisputed  that  the  notes  were  accommoda- 
tion notes.  The  only  dispute  at  this  point  is  whether  the 
party  accommodated  was  George  Glick  or  the  bank.  The 
fact  that  the  bank  was  the  payee  is  a  circumstance  in 
favor  of  the  claim  that  it  was  the  accommodated  party. 
This  is  emphasized  by  the  fact  that  Glick  was  insolvent, 
and  had  turned  over  to  the  bank  all  his  property.  Per- 
sonally he  could  have  nothing  to  gain  nor  purpose  to  sub- 
serve by  transferring  his  liability  to  new  and  unsecured 
creditors.  On  the  other  hand,  the  situation  of  the  bank 
as  such  was  extremely  critical,  and  its  officers  were  under 
the  pressure  of  temptation  to  tide  over  the  day  of  diffi- 
culty and  to  strive  for  time  of  grace  which  could  be  ob- 
tained only  by  concealing  its  true  condition.  The  fact 
that  this  paper  could  have  been  parried  for  fifteen  years 
without  request  of  payment  and  without  claim  of  inter- 
est is  inconsistent  with  any  other  theory  than  that  the 
bank  officers  at  all  times  deemed  such  notes  as  accommoda- 
tion paper  as  between  them  and  the  makers  thereof. 

We  are  convinced  that  no  other  fair  conclusion  can  be 
reached  upon  this  record  than  that  the  notes  were  exe- 
cuted and  delivered  as  accommodation  paper,  and  that  the 
bank  must  be  deemed  a  party  accommodated.  This  con- 
clusion does  not  forbid  a  finding  that  Gteorge  Glick  also 
was  a  party  accommodated.     He  and  the  other  managing 
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ofiScers  were  joint  wrongdoers  in  the  scheme  adopted.  This 
fact  of  itself  would  forbid  that  any  of  the  parties  thereto 
should  profit  thereby  by  the  aid  of  the  court. 

It  may  be  noted  here  that  in  1907  the  Woodburys  sold 
their  bank  stock,  and  the  management  of  the  bank  passed 
into   other   hands,      The    assets    now   under   consideration 
Same-  assign-     ^^^^  rejected  by  the  new  management  and 
Sf"hoidcrT       ^^  assignment  was  executed  of  all  the  right, 
recovery.  tiiiey  and  interest  of  the  bank  thereto  to  the 

plaintiff  as  trustee  for  the  beneficiaries  already  named. 
He  does  not  claim  to  be  a  holder  in  due  course.  His  right 
to  recover  is  no  better  than  that  of  his  assignor.  Neither 
are  the  rights  of  creditors  or  depositors  of  the  bank  in- 
volved in  any  manner.  In  reaching  a  conclusion  on  the 
facts,  we  have  placed  much  reliance  upon  the  long  course 
of  dealing  of  the  bank  with  reference  to  this  paper.  As  to 
just  what  was  said  when  the  first  note  of  each  maker  was 
signed,  the  evidence  is  very  meager.  Very  little  was  said. 
George  Glick  was  president  of  the  bank  at  that  time,  as 
well  as  its  debtor.  We  would  be  slow  to  hold  that  he  was 
acting  for  the  bank  in  such  transaction  were  it  not  for  the 
subsequent  conduct  of  all  the  bank  officers  after  the  retire- 
ment of  Glick. 

In  view  of  our  conclusion  at  this  point,  we  have  no 
occasion  to  deal  with  the  multitude  of  other  questions  which 
have  been  discussed  by  counsel.  The  case  is  ruled  in  this 
respect  by  First  National  Bank  v.  Felt,  100  Iowa,  680. 
The  scheme  herein  disclosed  was  one  to  be  severely  con- 
demned. It  might  have  resulted  naturally  in  disaster  to 
the  innocent,  and  in  penal  calamity  to  the  actors  in  it.  We 
are  advised  in  the  argument  of  counsel  that  pending  this 
litigation  both  beneficiaries  of  the  trustee  plaintiff  and  the 
defendant  Gteorge  Glick,  and  his  wife,  Jane  Glick,  have  all 
died.  In  view  of  this  fact  and  of  the  further  fact  that  no 
depositor  or  creditor  was  permitted  to  suffer,  we  refrain 
from  further  comment  on  this  particular  subject*     It  may 
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be  said  for  Glick  that  he  never  repudiated  his  liability 
for  the  debt,  and  that  to  the  end  he  devoted  all  his  waning 
energies  to  its  liquidation.  And  it  may  be  said  for  the 
Woodburys  that,  though  they  sustained  a  great  loss  by  this 
indebtedness,  they  dealt  with  their  debtor  at  all  times  with 
commendable  consideration. 

11.  The  defendants  have  taken  a  cross-appeal.  The 
plaintiff  made  a  number  of  parties  defendant  who  do  not 
appear  to  have  any  interest  in  the  controversy  as  it  finally 

developed.     The  plaintiff  at  the  trial  with- 
conformity         drcw  all  claim  as  against  any  of  the  defend- 

to  iMues. 

ants  except  the  defendants  Charles  Olick, 
F.  E.  Glick,  and  C.  J.  Lander.  All  the  defendants,  how- 
ever, have  joined  in  a  cross-bill  against  the  plaintiff.  They 
asked  in  such  cross-bill  that  the  plaintiff  be  required  to 
deliver  to  them  a  certain  policy  of  insurance  upon  the  life 
of  Jane  Glick.  Jane  Glick  was  not  a  party  to  the  suit. 
No  facts  were  pleaded  which  disclosed  any  right  of  pos- 
session in  the  defendants.  The  plaintiff  at  the  trial  dis- 
claimed all  interest  in  such  policy  and  in  such  insurance. 
!The  trial  court  in  entering  a  decree  for  the  defendants 
ignored  this  prayer  of  their  cross-bill.  We  think  that  the 
defendants  have  no  grievance  at  this  point. 

The  defendants  Charles  and  F.  E.  Glick  and  Lander 
also  prayed  that  they  recover  possession  of  their  notes,  and 
that  the  same  be  delivered  up  for  cancellation,  and  that 
4,  Same:  ^^®  plaintiff  be  enjoined  from  transferring 

SrSstra^*"        ^^  same.     This  prayer  was  also  ignored  in 
"*"'*•  the  decree  of  the  trial  court.     The  relief  so 

prayed  by  these  defendants  was  purely  formal.  The  de- 
cree of  the  trial  court  dismissing  the  petition  was  of  itself 
an  adjudication  which  would  bar  future  action  by  plaintiff 
on  the  notes.  This  of  itself  was  a  cancellation.  Such  ad- 
judication could  not  be  avoided  by  transfer  of  the  notes  to 
third  parties  because  they  were  already  past  due.  They 
were  also  produced  in  evidence  and  became  part  of  this 
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record.  It  is  manifest  therefore  that  the  defendants  have 
no  grievance  at  this  point.  It  is  our  conclusion  that  the 
decree  of  the  trial  court  should  be  affirmed  on  both  appeals 
— Affirmed. 


Geobgb  W.  Bowen,  Appellant,  v.  Aetna  Indemnity 

Company,  Appellee. 

False  representations:    rescission:    waiver.     One  induced  to  pur- 

1  chase  property  by  false  representations  waives  his  right  to  re- 
scind by  making  a  new  and  different  contract  for  payment  of 
the  balance  due,  if  made  with  knowledge  of  the  fraud;  but  the 
burden  is  upon  the  other  party  to  the  contract  to  show  that  he 
had  such  knowledge.  And  if  such  new  contract  was  made  with  a 
view  of  settling  matters  growing  out  of  the  alleged  fraud  it  is 
a  bar  to  a  subsequent  action  for  rescission. 

Evidence:    examination  of  witnesses:    use  of  letterpress  copies. 

2  Copies  of  letters  written  by  a  party  to  an  action  and  referring 
to  matters  germane  to  his  direct  examination  may  be  used  for 
the  purpose  of  refreshing  his  recollection,  in  connection  with  his 
cross-examination. 

Same.     Where  a  party  has  been  notified  to  produce  original  letters 

3  written  to  him  and  he  produces  such  as  he  can  find,  letterpress 
copies  of  other  letters  written  by  the  same  party  may  be  referred 
to  on  his  cross-examination,  for  the  purpose  of  ascertaining  wheth- 
er he  ever  received  letters  containing  statements  appearing  in 
the  copies. 

Contracts:     attorney  and  client:    construction.     In  this  action 

4  plaintiff  contracted  for  the  purchase  of  corporate  stock  but  sud- 
sequently  contended  that  the  purchase  Was  made  through  false 
representations.  A  new  agreement  for  pajrment  of  the  balance 
due  on  the  stock  by  performance  of  legal  services  was  made, 
which  provided  that  when  practicable  defendant  would  employ 
plaintiff  as  its  legal  representative  in  certain  territory,  and  all 
fees  should  be  applied  in  payment  for  stock.  Held,  that  while 
the  new  contract  released  plaintiff  from  payment  otherwise  than 
in  services  it  did  not  bind  defendant  to  employ  him  exclusively 
in  its  business  within  that  territory. 

'Appeal  from  CarroU  District  Court. — ^Hon.  F.  M.  Powebs, 

Judge. 
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Wednesday,  July  5,  1911. 

Action  to  recover  back  the  purchase  price  paid  for 
stock  in  the  defendant  company.  The  claim  is  based  upon 
an  alleged  rescission  of  the  contract  of  purchase  on  the 
'  ground  of  false  representations.  At  the  close  of  the  evi- 
dence, there  was  a  directed  verdict  for  the  defendant,  and 
the  plaintiflF  has  appealed. — Affirmed  in  part  and  reversed 
in  part. 

B.  I.  Salinger  and  L.  H.  Salinger,  for  appellant. 

Bead  &  Bead,  for  appellee. 

Evans,  J. — About  January,  1904,  the  plaintiff  became 
the  owner  of  ten  shares  of  stock  in  the  defendant  company. 
^They  were  purchased  at  the  price  of  $125  per  share.  They 
purported  to  have  a  par  value  of  $100  per  share.  The 
plaintiff  avers  that  he  was  induced  to  purchase  the  same 
by  certain  false  representations  made  to  him  by  defendant's 
agents,  and  that  he  discovered  the  falsity  of  such  repre- 
sentations shortly  prior  to  March  19,  1908.  That  upon 
such  date  he  rescinded  the  contract  and  tendered  back  the 
stock.  In  a  second  count  of  his  petition,  the  plaintiff 
claims  damages  for  breach  of  a  certain  contract  of  employ- 
ment. This  contract  will  be  set  out  later  herein.  The  alle- 
gations of  the  petition  are  generally  denied  in  the  answer. 
By  way  of  affirmative  defense,  the  defendant  also  pleads 
that  on  September  22,  1905,  the  plaintiff,  with  full  knowl- 
edge of  the  alleged  falsity  of  the  representations  now  com- 
plained of,  entered  into  a  contract  of  settlement  with  the 
defendant,  and  that  he  thereby  ratified  the  contract  of 
purchase  and  can  not  now  repudiate  the  same.  On  the 
question  as  to  whether  false  representations  were  made  to 
plaintiff  in  the  purchase  of  the  stock,  there  was  sufficient 
evidence  to  go  to  the  jury,  and  defendant  makes  no  serious 
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contention  to  the  contrary.  The  real  question,  so  far  as 
the  first  count  of  the  petition  is  concerned,  is  whether  de- 
fendant's aflBrmative  defense  was  so  conclusively  estab- 
lished as  to  warrant  the  direction  of  the  verdict. 

The  alleged  false  representations  were  in  substance  as 
follows:  (1)  That  the  full  premium  of  $25,  at  which 
the  stock  was  sold  to  plaintiff,  was  to  be  paid  into  the  treas- 
ury of  the  company  and  to  constitute  a  part  of  the  surplus, 
whereas,  in  fact,  a  large  part  of  the  same  was  paid  out  in 
commissions  to  the  oflScers.  (2)  That  the  directory  of 
the  company  included,  among  others,  Morgan  G.  Bulk- 
eley,  president  Aetna  Life  Insurance  Company,  Hartford; 
George  L.  Chase,  president  Hartford  Fire  Insurance  Com- 
pany, Hartford,  Conn.;  William  B.  Clark,  president  Aetna 
Insurance  Company,  Hartford,  Conn.  (3)  That  the 
shares  sold  to  plaintiff  had  an  actual  value  of  $125,  where- 
as, in  fact,  they  were  worthless. 

Of  the  subscription  price  the  plaintiff  paid  $500  cash. 
Thereafter  and  prior  to  September  22,  1905,  the  plaintiff, 
being  an  attorney,  performed  legal  services  for  the  defend- 
ant and  rendered  a  bill  therefor  amounting  to  $130,  plus 
expenses.  Prior  to  September  22,  1905,  he  had  sent  his 
check  for  $750  to  the  defendant  to  pay  the  balance  of  his 
subscription  price,  but  countermanded  the  same  before  it 
was  presented.  Some  correspondence  was  had  between  the 
parties  and  also  a  personal  conference,  which  resulted  in 
the  following  agreement,  bearing  date  September  22,  1905 : 

This  agreement  made  this  22nd  day  of  September,  in 
the  year  one  thousand  nine  hundred  and  five,  between 
George  W.  Bowen,  of  Carroll,  Iowa,  party  of  the  first  part, 
and  the  Aetna  Indemnity  Company,  a  corporation  duly 
organized  under  the  laws  of  the  state  of  New  York,  party 
of  the  second  part,  witnesseth: 

Whereas,  the  party  of  the  first  part  has  duly  sub- 
scribed for  ten  (10)  shares  of  capital  stock  of  the  Aetna 
Indemnity  Company,  and  has*  promised  pay  thereon  and 
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therefor  the  sum  of  twelve  hundred  and  fifty  ($1250) 
dollars;  and 

Whereas,  the  said  party  of  the  first  part  has  heretofore 
and  prior  to  the  date  of  this  agreement  paid  into  the  treas- 
ury of  the  Aetna  Indemnity  Company  the  sum  of  five 
hundred  dollars  ($500.00)  on  account  of  said  subscrip- 
tion; and 

Whereas,  one  hundred  and  thirty  dollars  ($130.00) 
due  the  party  of  the  first  part  for  legal  services,  has  been 
credited  on  account  of  said  subscription,  thereby  leaving 
a  balance  due  on  said  subscription  of  six  hundred  and 
twenty  dollars  ($620.00);  and 

Whereas,  the  party  of  the  first  part  is  an  attorney  and 
counselor  at  law  engaged  in  the  practice  of  his  profession: 

Now,  therefore,  in  consideration  of  the  premises  and 
of  the  sum  of  one  dollar  ($1.00),  lawful  money  of  the 
United  States,  in  hand  duly  paid  hj  the  party  of  the  first 
part  to  the  party  of  the  second  part,  the  receipt  whereof  is 
hereby  acknowledged,  it  is  hereby  covenanted  and  agreed 
between  said  parties  that  the  party  of  the  first  part  shall 
pay  the  balance  of  his  subscription  to  the  capital  stock 
aforesaid  amounting  to  six  hundred  and  twenty  dollars 
($620.00)  as  aforesaid,  by  rendering  and  performing  legal 
services  on  behalf  of  said  corporation. 

And  it  is  further  covenanted  and  agreed  that  the  party 
ef  the  first  part  shall  not  be  compelled  to  pay  any  sub- 
scription of  his  stock  in  any  other  manner  than  by  the 
rendition  of  legal  services. 

And  it  is  further  covenanted  and  agreed  that  the 
party  of  the  second  part  will,  when  practicable,  employ 
the  party  of  the  first  part  as  its  attorney  at  law  and 
representative  in  the  prosecution  and  defense  of  such  actions 
at  law,  or  suits  in  equity  as  the  party  of  the  second  part 
may  from  time  to  time  have  in  the  territory  tributary  to 
its  Des  Moines  office  in  the  state  of  Iowa,  and  that  all  just 
and  proper  fees  that  may  become  due  and  owing  to  the 
party  of  the  first  part,  for  and  on  account  of  such  services 
to  be  rendered  by  the  party  of  the  first  part  at  the  request 
of  the  party  of  the  second  part,  as  its  representative  and 
attorney  at  law  as  aforesaid,  shall  be  applied  to  and  used 
in  liquidation  of  the  amount  due  from  the  said  party  of 
the  first  part  on  account  of  his  stock  subscription  afore- 
said until  the  same  shall  be  wholly  liquidated. 


SBNTATIONS: 

rescission: 
waiver. 
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In  pursuance  of  this  agreement  the  plaintiff  performed 

legal   services   for    the    defendant,    and   his    compensation 

therefor  was  applied  upon  his  suhscription  until  the  same 

False  r»m-      ^^  f ^Uj  paid.     It  will  be  noted  that  this 

agreement  on  its  face  does  not  purport  to  be 
a  settlement  of  any  controversy.  Other  evi- 
dence was  properly  introduced^  however,  to  show  that  such 
was  its  purpose.  If  such  contract  was  entered  into  for  the 
mutual  purpose  of  settling  the  very  matters  now  com- 
plained of,  then  it  is  a  bar  to  the  present  action. 

We  think,  also,  that  if,  when  such  contract  was  en- 
tered into,  the  plaintiff  knew  or  ought  to  have  known  sub- 
stantially all  the  material  facts  upon  which  he  now  bases 
his  claim  of  falsity  of  representations,  then  he  ratified  the 
sale  and  waived  his  right  to  rescind  on  such  ground.  But 
the  burden  was  upon-  the  defendant  to  prove  this  affirma- 
tive defense.  The  evidence,  as  it  is  presented  to  us  in  this 
record,  is  not  so  conclusive  as  to  warrant  the  direction  of 
the  verdict  in  favor  of  defendant.  In  view  of  a  new  trial, 
we  refrain  from  discussing  it  in  detail.  It  is  sufficient  to 
say  that  under  the  evidence  the  question  was  for  the  jury 
at  this  point  also. 

II.  Many  rulings  of  the  trial  court  upon  the  introduc- 
tion of  evidence  are  complained  of  by  appellant.  The  prin- 
cipal complaint  is  directed  against  a  series  of  rulings  upon 

the  cross-examination  of  the  plaintiff.     The 

3     £vi  DEN  CB  ! 

examination       defendant  had  offered  in  evidence  certain  let- 

of  witnesses  * 

use  of  letter      tcrpress  copics  of  Icttcrs  written  by  the  plain- 
press  copies.  ^   -^  *  ^  •/  r 

tiff  to  one  Quint  and  others;  these  copies 
being  contained  in  the  letterpress  copy  book  of  the  plaintiff 
himself.  Upon  objection  of  plaintiff,  these  copies  were  ex- 
cluded because  of  insufficient  foundation  laid  for  their  in- 
troduction as  secondary  evidence.  Thereafter,  in  the  cross- 
examination  of  the  plaintiff  as  a  witness,  counsel  for  de- 
fendant used  plaintiff's  letterpress  copy  book  for  reference 
and  exhibited  certain  pages  thereof  to  the  plaintiff  for  the 
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purpose  of  refreshing  his  memory.  To  this  line  and  method 
of  cross-examination,  plaintiff's  counsel  interposed  many 
objections,  all  of  which  were  overruled.  The  matters  in- 
quired about  on  cross-examination  were  germane  to  the 
direct  examination.  The  letterpress  copies  so  used  in  cross- 
examination  were  those  which  had  been  kept  by  the  plain- 
tiff himself,  and  were  exhibited  to  him  as  an  aid  to  his 
recollection.  Witness  was  a  party  to  the  case.  The  copies 
so  used  were  made  by  him  and  were  as  much  his  own  act 
as  were  the  original  letters,  even  though  they  were  only 
secondary  evidence  of  the  contents  of  such  letters.  The 
cross-examination  was  confined  within  proper  limits  of  the 
court's  discretion,  and  we  think  there  was  no  error  at 
this  point. 

Purported  letterpress  copies  of  letters  written  to  the 
plaintiff  by  one  Quint  were  also  used  to  some  extent  in 
such  cross-examination,  over  the  objection  of  plaintiff's  coun- 
sel. It  appeared  that  a  notice  to  produce  the 
originals  had  been  served  upon  plaintiff,  and 
that  he  had  produced  all  such  originals  that  he  could  find. 
The  attention  of  the  plaintiff  as  a  witness  was  directed  to 
certain  purported  copies  of  letters  to  him  as  found  in  the 
letterpress  copy  book  of  Quint,  and  he  was  asked,  in  sub- 
stance, to  state  whether  he  had  received  such  letter  or  let- 
ters, and  whether  he  had  received  any  letter  from  Quint 
containing  the  statements  appearing  in  such  purported  copy 
book.  In  view  of  the  notice  to  produce  the  originals  and 
his  response  thereto,  we  think  that  such  examination  was 
properly  permitted.  Other  alleged  errors  as  to  rulings  up- 
on evidence  are  not  such  as  are  likely  to  arise  upon  a 
future  trial,  and  we  will  not  undertake  to  consider  them 
in  further  detail. 

III.  By  the  second  count  of  his  petition,  the  plaintiff 
claims  damages  for  breach  of  contract  of  employment  The 
contract  upon  which  this  count  is  based  is  the  same  con- 
tract of  September  22,   1905,  which  we  have  already  set 
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out  and  upon  which  the  defendant's  affirmative  defense  is 
CoKT«ACT8-  based.  The  contention  of  the  plaintiff  is 
Snd'dlJnt:  ^^^  ^^^  defendant  did  not  give  him  all  its 
conrtruction.  YegsH  busiucss  withiu  the  territory  specified  in 
the  contract,  and  that  it  employed  other  attorneys  to  per- 
form a  part  of  such  business.  The  theory  of  plaintiff  is 
that  he  was  entitled  to  exclusive  employment  by  the  defend- 
ants as  attorney  within  the  specified  territory,  and  that 
the  employment  of  other  attorneys  by  the  defendant  with- 
in such  territory  was  a  breach  of  such  contract.  We  do 
not  think  that  the  contract  will  bear  this  construction.  The 
contract  did  absolve  the  plaintiff  from  paying  the  balance 
of  his  subscription  in  any  other  manner  than  by  the  per- 
formance of  legal  service.  This  provision  was  fully  per- 
formed by  both  parties.  Subject  to  this  provision,  we  see 
nothing  in  the  contract  which  would  prevent  its  termina- 
tion or  abandonment  at 'the  election  of  either  party  at  any 
time.  Neither  does  the  record  disclose  any  basis  for  a 
measure  of  damage.  As  to  this  count  of  the  petition,  the 
verdict  for  the  defendant  was  properly  directed,  and  the 
order  of  the  trial  court  in  that  respect  must  be  affirmed. 
The  order  directing  a  verdict  on  the  first  count  must  be 
reversed.' — Affirmed  in  part.     Reversed  in  part. 


Thomas  McOarl,  Trustee,  Appellant,  v.  The  Travelers 

Insurance  Company. 

Insurance:  reformation  of  policy  :  fraud  or  mistake  :  evidence.  A 
I  contract  of  insurance  may  be  reformed  upon  clear  and  satisfactory 
evidence  that  through  fraud  or  mistake  it  was  not  written  as  the 
parties  intended. 
In  this  action  the  evidence  is  held  to  show  that  the  policy  was  writ- 
ten in  accordance  with  the  intention  of  the  parties  and  reforma- 
tion is  denied. 

Same:     who  may  recover  upon  policy.     Where  an  insurance  policy 
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2  is  intentionally  issued  to  indemnify  one  holding  the  legal  title, 
though  not  the  beneficial  owner  of  the  property,  against  liability 
for  an  accident  occurring  upon  the  premises,  such  record  owner 
alone  can  recover  the  benefits. 

Appeal  from  Pottawattamie  District  Court. — ^Hon.  E.  B. 

Woodruff,  Judge. 

Wednesday,  July  5,  1911. 

Action  to  reform  insurance  policy  and  for  judgment 
thereon.  On  hearing,  the  petition  was  dismissed,  and  plain- 
tiff appeals — Affirmed. 


Flickinger  Bros.,  for  appellant. 

Oreen  &  Breckenridge  and  Tinley  &  Mitchell,  for 
appellee. 

Ladd,  J. — The  defendant  issued  its  policy  of  insur- 
ance February  15,  1905,  agreeing  to  indemnify  A.  A. 
Gaines,  of  Council  Bluffs,  county  of  Pottawattamie,  state 
of  Iowa  (called  the  assured),  against  loss  by  reason  of 
the  liability  imposed  by  law  upon  the  assured  for  damages 
for  bodily  injuries,  fatal  or  nonfatal,  accidentally  suffered 
while  this  policy  is  in  force,  by  any  person  or  persons, 
by  means  of  any  elevator  hereinafter  described,  for  which 
a  charge  is  included  in  the  premium,  or  by  means  of  the 
shaft  or  hoistway  in  which  such  elevator  is  operated,  or 
the  appliances,  attachments,  or  appurtenances  contained 
therein,  or  while  such  person  or  persons  are  in  the  car  of 
any  such  elevator,  or  entering  upon  or  alighting  therefrom, 
or  in  the  shaft  or  hoistway  of  same,  during  the  period  of 
twelve  months,  beginning  on  the  11th  day  of  March,  1905, 
at  noon,  and  ending  on  the  11th  day  of  March,  1906,  at 
noon,  standard  time,  at  the  legal  residence  of  the  assured. 
The  location  of  the  building  was  described,   and  it  was 
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stipulated^  among  other  things^  that  no  action  shall  lie 
against  the  company  to  recover  for  any  loss  under  this 
policy  unless  it  shall  be  brought  by  the  assured  himself 
for  loss  actually  sustained  and  paid  in  money  by  him  in 
satisfaction  of  a  judgment  after  trial  of  the  issue;  and 
that  '^the  interest  of  the  assured  in  the  elevators  is  that 
of  owner."  On  October  18,  1905,  Louisa  Reed  was  in- 
jured by  the  negligent  operation  of  the  elevator,  and  in 
April,  1907,  recovered  judgment  against  John  P.  Green- 
shields  and  F.  Everest,  who. were  in  charge  of  the  build- 
ing, for  $5,000  damages,  which  they  subsequently  paid. 
Though  the  title  to  the  premises  was  in  Gaines,  Green- 
shields,  Everest,  and  others  were  the  real  owners,  and  the 
petition  alleged  that  Gaines  held  the  property  in  trust  for 
the  above-named  persons  and  others,  and  that  it  was  so 
understood  when  the  policy  was  issued  that  through  over- 
sight it  was  made  to  read  in  the  name  of  Gaines  as  owner, 
when  it  should  have  read  to  him  as  trustee  and  plaintiff, 
to  whom,  as  trustee,  the  interests  of  the  owners  have  been 
assigned,  prayed  that  the  policy  be  reformed  by  inserting 
after  Gaines'  name  "trustee  for  the  owners  and  parties 
interested  in  the  building,'^  and  asserting  therein  that  "the 
interest  of  the  assured  is  that  of  trustee  of  the  owners  of 
the  building  and  the  parties  interested  therein,"  instead  of 
that  of  owner,  and  that  judgment  be  entered  against  it 
for  the  amount  paid  on  the  judgment  mentioned  with  in- 
terest. 

The  right  to  the  reformation  of  a  policy  of  insurance 
upon  a  clear  and  satisfactory  showing  that  through  fraud 
or  mistake  it  was  not  written  as  the  parties  intended  is 

not  questioned.      See  Jamison  v.   Insurance 

I    Insurance*  __ 

reformation        Co.,  85  lowa,  229;  2  Clemeus,  Fire  Insur- 

of  policy: 

fraud  or  mis-     aucc,  605.     The  coutroversv  is  solely  one  of 

take:  evidence.  '  */  */ 

fact,  and  that  is  whether  the  policy  was  as 
intended  by  the  parties  negotiating  it.  That  defendant  *in 
issuing  the  policy  was  without  knowledge  that  Gaines  did 
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not  own  the  premises  is  put  beyond  doubt  by  the  evidence. 
He  had  acted  as  agent  of  the  National  Life  Insurance 
Company  in  selling  the  premises,  in  pursuance  of  which 
that  company  contracted  to  convey  the  property  to  Gaines, 
but,  though  he  received  payments  in  behalf  of  the  vendor 
from  one  of  those  now  shown  to  have  been  interested  in 
the  purchase,  he  was  not  then  aware  of  his  interest,  and 
might  well  have  assumed  that  such  person  was  acting  as 
agent  of  the  ostensible  purchaser,  and  he  was  without  in- 
formation to  the  contrary. 

Nor  was  there  any  evidence  that  those  procuring  the 
insurance  intended  the  policy  to  be  written  differently  than 
it  was.  McAllister,  who  acted  for  Greenshields  and  Ever- 
est, testified  that  he  requested  the  company's  agent  to  pro- 
cure the  first  policy  in  the  name  of  Gaines,  and  that  there- 
after policies  including  that  in  question  were  obtained 
through  the  agent  without  suggestion  of  any  change.  As 
said  by  the  witness,  he  had  '4t  made  in  the  name  of  Gaines 
because  he  was  the  record  owner  of  the  building."  As 
the  policy  then  was  written  precisely  as  intended  by  all 
the  parties  to  the  transaction,  there  is  no  ground  for  in- 
ferring a  mistake  or  oversight  therein.  That  the  real  own- 
ers might  well  have  seen  to  having  the  policy  so  written 
as  to  protect  all  concerned  in  the  property  will  not  justify 
the  court  in  rewriting  it.  In  the  absence  of  proof  of  fraud 
or  mistake,  it  seems  unnecessary  to  say  that  equity  will 
afford  no  relief  in  the  way*  of  reforming  the  contract. 

It  is  insisted  in  appellant's  brief  that  the  real  parties 
in  interest  may  maintain  the  action,  and  that  is  true.  But 
such   real   party  to   the   contract  of  insurance   is  Gaines, 

and  not  the  parties  for  whom  plaintiff  is 
may  recover       trustcc.     The  indemnity  stipulated  was  for 

upon  policy.  ■•  .      i  /»  tt 

his  benefit.  He  was  a  party  to  the  action 
by  Louisa  Beed  against  Greenshields  et  al.,  and,  on  trial, 
the  petition  was  dismissed  as  against  him.  As  to  him, 
then,  there  has  been  no  breach  of  the  terms  of  the  policy 
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and  as  the  evidence  failed  to  show  that  it  was  written 
otherwise  than  as  intended^  the  court  rightly  denied  the 
relief  prayed. — Affirmed. 


•  f 


Mabt  L.  Holden^  Appellant,  v.  The  Modern  Brother- 
hood OF  America.  Vesta  V.  Holden,  Intervener, 
Appellees. 

Benefit  insurance:     beneficiary's   interest.     The  beneficiary  in   a 

1  policy  of  life  insurance  acquires  no  vested  interest  therein  during 
the  life  of  the  insured,  but  upon  his  death  the  party  entitled  to 
the  benefits  acquires  such  an  interest. 

Same:    change  of  BENEFiaARv:  estoppel.    An  insurance  association 

2  may  stipulate  the  method  and  conditions  under  which  a  substi- 
tution of  beneficiaries  may  be  made,  which,  as  a  general  rule, 
must  be  complied  with  to  effect  a  substitution;  but  there  are  ex- 
ceptions to  this  rule,  as  in  cases  of  waiver  or  estoppel  on  the 
part  of  the  association,  or  where  literal  compliance  with  the  regu- 
lation is  beyond  the  power  of  the  member,  or  where  the  member 
has  done  all  in  his  power  to  effect  a  change  but  dies  before  the 
new  certificate  issues,  in  which  case  a  court  of  equity  will  treat 
the  certificate  as  having  issued. 

In  this  action  the  insured  did  all  that  was  required  of  him  to 
effect  a  change  of  beneficiary  except  to  surrender  the  original 
certificate,  which  the  original  beneficiary  held  and  refused  to  de- 
liver, and  the  association  was  notified  of  all  these  facts.  The 
association  admitted  liability  to  some  one,  asked  that  all  parties 
be  brought  into  court  that  such  a  decree  be  entered  as  would 
fully  protect  it  from  double  liability. 

Held,  that  as  the  controversy  was  solely  between  the  claimants 
of  the  fund  and  as  the  original  beneficiary  had  refused  to  sur- 
render the  original  certificate  she  was  in  no  position  to  claim 
that  a  substitution  had  not  been  effected. 

Appeal  from  Linn  District  Court, — Hon.  Milo  P.  Smith, 

Judge. 

Wednesday,  July  5,  1911. 
Vol.  isi  Ia.— 43. 
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Action  bj  plaintiff  as  beneficiary  named  in  a  mutiul 
benefit  certificate  in  the  defendant  association  issned  to 
plaintiff's  husband,  Benj.  P.  Holden.  The  interyener,  who 
is  the  mother  of  Benj.  P.  Holden,  claimed  the  amount 
due  under  the  certificate  by  virtue  of  an  alleged  change  of 
beneficiary  attempted  to  be  made  by  him  in  her  favor. 
There  was  a  verdict  for  the  intervener,  and  from  judgment 
on  such  verdict  the  plaintiff  appeals. — Affirmed. 

Jamison,  Smyth  £  Hann,  for  appellant. 

Orimm  dk  Trewin,  for  appellee. 

Barnes  &  Chamberlain  and  Neville  &  Oreer,  for 
intervener  and  appellee. 

Deemeb^  J. — The  certificate  of  membership  in  the  de- 
fendant association  issued  to  Benj.  P.  Holden  as  member, 
naming  plaintiff  as  beneficiary,  contained  by  reference  to 
the  by-laws  of  the  association  the  following  stipulation  as 
to  change  of  beneficiary;  ^'Should  a  member  in  good  stand- 
ing desire  to  change  his  beneficiary  or  beneficiaries,  such 
member  shall  deliver  to  the  secretary  for  the  subordinate 
lodge  of  which  he  is  a  member  his  benefit  certificate,  with 
the  surrender  clause  on  the  back  thereof  properly  executed, 
designating  therein  the  change  desired,  and  the  name  of 
the  person  or  persons,  substituted  as  beneficiary,  or  bene- 
ficiaries, together  with  a  fee  of  fifty  cents.  The  execution 
of  said  surrender  clause  shall  be  in  the  presence  of,  and 
attested  by,  said  subordinate  lodge  secretary.  Provided, 
however,  that  if  the  member  be  so  situated  that  he  can 
not  execute  said  surrender  clause  in  the  presence  of  said 
secretary,  the  signature  of  the  member  thereto  must  be  at- 
tested by  the  jurat  of  some  person  authorized  to  adminis- 
ter oaths.  Said  benefit  certificate,  with  said  fee  of  fifty 
cents,  shall  then  be  sent  to  the  Supreme  Secretary,  who 
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fihall  thereupon  issue  a  new  benefit  certificate  payable  to 
the  beneficiary  or  beneficiares  named  in  said  surrender 
clause.  No  change  of  beneficiary  shall  be  effective  until 
the  old  benefit  certificate^  and  said  fee  of  fifty  cents,  shall 
have  been  delivered  to  the  Supreme  Secretary  and  a  new 
benefit  certificate  issued  during  the  lifetime  of  the  mem- 
ber. In  case  a  benefit  certificate  is  lost  or  destroyed,  the 
owner  thereof,  may,  in  writing,  on  a  form  furnished  by 
the  Supreme  Secretary,  waive  all  claims  thereunder,  where- 
upon a  new  certificate  will  be  issued  upon  request  to  the 
Supreme  Secretary,  upon  the  payment  of  fifty  cents,  said 
new  certificate  to  be  endorsed  on  the  face  thereof:  *Dupli- 
cate  Certificate  issued  in  lieu  of  lost  or  destroyed  certifi- 
cate.' "  There  was  also  a  provision  as  to  the  disposition  of 
the  benefit  in  case  the  beneficiary  named  should  die  before 
the  death  of  the  member  if  the  member  had  failed  to  desig- 
nate another  beneficiary.  The  certificate  in  question  was 
at  one  time  in  the  possession  of  Benj.  P.  Holden  in  his 
home  in  Cedar  Kapids,  and  was  placed  by  him  in  a  cer- 
tain bookcase  or  secretary.  He  was  subsequently  taken 
ill,  and  on  May  10,  1909,  went  to  the  home  of  his  mother, 
the  intervener,  at  St.  Joseph,  Mo.,  where  he  remained  un- 
til his  death  which  occurred  on  July  19th  following.  In 
the  meantime,  on  June  11th,  plaintiff  stored  the  household 
goods  in  Cedar  Eapids  in  order  to  go  to  her  husband,  and 
while  doing  so  she  removed  the  certificate  from  the  book- 
case or  secretary  and  took  it  to  a  bank,  where  she  per- 
sonally left  it  for  safe-keeping.  On  reaching  her  husband 
in  St.  Joseph,  she  explained  to  him  the  circumstances  un- 
der which  she  had  placed  the  certificate  in  the  bank.  On 
July  14th  plaintiff's  husband  made  an  affidavit  before  a 
notary  public  as  to  his  membership  in  the  Cedar  Eapids 
lodge  of  the  defendant  association,  stating  that  the  bene- 
fit in  such  certificate  was  payable  to  his  wife,  and  reciting 
that  "the  said  beneficiary  certificate  is  not  in  his  possession 
nor  under  his  control  but  that  the  same  is  being  withheld 
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from  him  at  this  time/'  and  that,  in  consequence  of  said 
detention  and  withholding  of  his  certificate,  ^^he  is  unable 
to  deliver  same  to  the  secretary  of  the  above  named  lodge 
of  which  he  is  a  member/'  and  that  he  thereupon  makes 
application  for  a  new  certificate,  naming  Vesta  P.  Holden, 
related  to  him  as  mother,  as  substituted  beneficiary,  can- 
celing and  annulling  said  original  benefit  certificate.  It 
was  further  recited  in  this  affidavit  that  he  was  unable 
to  travel,  and  for  that  reason  unable  to  make  oath  to  said 
affidavit  in  the  presence  of  the  secretary  of  the  subordinate 
lodge  of  which  he  is  a  member.  The  signature  to  this 
affidavit  purports  to  be  witnessed  by  two  witnesses,  and  to 
be  subscribed  and  sworn  to  before  a  notary  public  This 
affidavit,  accompanied  by  fifty  cents,  the  fee  required  for 
the  purpose,  was  forwarded  at  the  direction  of  the  member 
to  the  office  of  the  grand  lodge  at  Mason  City  by  a  firm 
of  attorneys  at  St.  Joseph.  It  was  received  by  the  officer 
of  the  company  on  July  17,  1909,  and  on  July  22d  the 
secretary  of  said  grand  lodge  wrote  these  attorneys  a  letter 
acknowledging  the  receipt  of  the  affidavit,  in  which  they 
advised  that  a  duplicate  certificate  could  not  be  issued,  be- 
cause it  was  not  stated  in  the  affidavit  that  the  certificate 
had  been  destroyed.  From  this  letter  it  appeared  that  the 
grand  lodge  had  already  been  advised  of  Holden's  death, 
and  on  the  26th  of  the  same  month  the  secretary  wrote  to 
the'  same  attorneys  to  the  efiFect  that  the  beneficiary  of 
the  certificate  had  not  been  changed  because  the  laws  of 
the  society  were  not  complied  with  and  pclosed  the  fifty 
cents  which  they  had  remitted. 

Action  was  instituted  by  plaintiff  against  defendant  by 
the  filing  of  a  petition  in  equity  asking  judgment  for  the 
amount  of  the  certificate,  and  the  defendant  answered,  ad- 
mitting the  membership  of  Holden,  and  the  issuance  of  the 
certificate  naming  plaintiff  as  beneficiary,  but  alleging  that 
Vesta  V.  Holden  claimed  some  interest  in  the  proceeds 
thereof  under  and  by  virtue*  of  a  written  document  exe- 
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cuted  by  the  member  under  date  of  July  14tli  attempting 
to  change  the  beneficiary^  and  that  defendant,  although 
ready  and  willing  to  pay  the  amount  of  the  certificate  to  the 
person  to  whom  the  money  rightfully  belonged,  was  unable 
to  determine  whether  plaintiff  or  Vesta  V.  Holden  was 
entitled  to  the  whole  or  any  part  of  the  proceeds,  and  pray- 
ing for  an  order  of  court  bringing  in  as  a  party  the  said 
Vesta  V.  Holden  in  order  that  the  defendant's  interests 
might  be  protected.  Thereafter  Vesta  V.  Holden  filed  her 
petition  of  intervention  in  the  action  reciting  the  facts  as 
already  above  stated,  and  alleged  that  prior  to  July  14, 
1909,  it  was  the  purpose  and  intention  of  Benj.  P.  Holden 
to  surrender  and  cancel  said  certificate  and  nominate  inter- 
vener as  the  new  beneficiary  to  be  entitled  to  his  interest 
in  said  fund,  and  for  this  purpose  he  demanded  of  plain- 
tiff, the  then  beneficiary  of  said  certificate,  who  was  in 
sole  possession  thereof,  that  she  return  it  to  him  in  order 
that  he  might  surrender  it  for  cancellation;  that  the  plain- 
tiff, wrongfully  and  for  the  purpose  of  preventing  said 
Benj.  P.  Holden  from  coinplying  with  the  by-law  requir- 
ing the  return  of  the  certificate  for  the  purpose  of  cancel- 
lation and  the  issuance  of  a  new  certificate  to  the  said 
Benj.  P.  Holden,  refused  to  return  the  same;  that  for 
such  reason  he  was  unable  to  secure  possession  of  the  cer- 
tificate and  surrender  it  to  defendant  for  cancellation;  and 
than  Benj.  P.  Holden  was  prevented  from  surrendering 
the  certificate  to  the  defendant  for  the  reasons  aforesaid. 
It  is  further  recited  that  the  only  right  of  action  which 
accrued  or  could  accrue  by  virtue  of  the  said  certificate  of 
Benj.  P.  Holden  to  his  lawful  beneficiary  therein  was  a 
right  of  action  in  equity  to  compel  defendant  to  levy  upon 
its  members  the  assessment  provided  for  in  said  certificate, 
and  pay  the  same  to  the  original  beneficiary.  Therefore 
intervener  prayed  that  a  decree  might  be  rendered  estab- 
lishing and  confirming  her  right  to  receive  the  trust  fund 
which  the  defendant  had  already  paid  into  court  to  be  held 
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by  the  clerk  jsubject  to  its  order,  that  the  petition  of  plain- 
tiff be  dismissed,  and  that  intervener  have  judgment  for 
costs  and  equitable  relief.  Plaintiff  answered  this  peti- 
tion of  intervention  by  denying  the  material  allegations 
thereof  with  reference  to  change  of  beneficiary.  Intervener 
introducd  testimony  from  two  witnesses  to  show  that,  while 
plaintiff  was  in  St.  Joseph  during  the  last  illness  of  her 
husband,  he  requested  of  her  that  she  return  the  policy 
which  she  had  in  her  possession,  that  he  wanted  to  pay 
some  of  the  debts  he  had  incurred,  and  that  plaintiff  said 
in  response  that  she  had  the  policy  and  was  going  to  keep 
it.  That  the  exact  purport  of  the  testimony  may  appear, 
we  here  quote  from  the  record  as  follows:  One  witness 
testified:  '^A.  He  said  he  wanted  that  $1,000  policy  that 
she  had,  and  she  told  him  she  had  it  and  was  going  to 
keep  it.''  Another  witness  testified  in  response  to  a  ques- 
tion as  follows:  ^^Q.  Did  you  hear  a  conversation  between 
Benjamin  P.  Holden  and  his  wife,  Mary  L.  Holden,  in 
reference  to  his  wife  surrendering  to  him  a  certain  policy 
of  insurance  held  by  Mr.  Holden  in  the  society  known  as 
the  Modem  Brotherhood  of  America?  A.  He  asked  her 
for  the  $1,000  policy,  and  she  told  him  she  had  it  in  her 
possession  and  she  would  not  give  it  up."  This  testimony 
was  denied  by  plaintiff,  and  thus  arises  the  principal  ques- 
tion of  fact  in  the  case. 

While  the  case  was  originally  brought  as  in  equity  and 
the  petition  of  intervention  tenders  an  equitable  issue,  the 
case  was  for  some  reason  tried  to  a  jury.  No  point  is 
made  regarding  the  method  of  trial  which  is  considered  con- 
trolling, for  the  principal  question  in  the  case  is  one  of 
law,  and  the  trial  was  had  upon  the  theory,  that  no  matter 
whether  the  action  be  at  law  or  in  equity,  intervener  has 
no  right -of  recovery.  The  theory  on  which  the  case  was 
tried  will  appear  from  the  following  instructions,  which 
we  copy  from  the  record: 

(3)     The  certificate  of  insurance,  together  with  the 
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rules  and  by-laws  of  the  company  constituted  the  contract 
of  insurance  on  the  life  of  Benjamin  P.  Holden*  And, 
as  originally  written,  the  plaintiff,  Mary  L.  Holden,  was 
the  beneficiary  and  entitled  to  recover  the  amount  of  in- 
surance, to  wit,  $1,000.  But  the  assured,  Mr.  Holden,  had 
the  right  to  change  the  name  of  the  beneficiary  in  the 
manner  provided  for  in  the  by-laws  and  have  a  new  policy 
issued  to  that  effect,  without  obtaining  the  consent  or  even 
consulting  the  beneficiary.  The  evidence  shows  that  all 
the  steps  necessary  for  him  to  take  to  effect  a  change  in 
the  beneficiary  have  been  by  him  taken,  except  that  of  re- 
turning and  surrendering  to  the  company  the  old  certifi- 
cate. The  failure  to  return  the  certificate  is  of  itself  fatal 
to  the  intervener's  right  to  recover,  unless  the  plainitff's 
act  was  the  cause  of  such  failure  to  return  it. 

(4)  If  you  find  from  a  preponderance  of  the  evidence 
that  at  the  time  of  making  the  i^davit  on  July  14,  1909, 
the  certificate  of  insurance  was  not  in  the  possession  or 
under  the  control  of  the  assured  Benjamin  P.  Holden,  but 
was  in  the  possession,  or  under  the  control  of  his  wife, 
Mary  L.  Holden,  and  that  prior  to  said  date  he  requested 
her  to  deliver  it  to  him,  and  that  she  declined  to  do  so, 
but  withheld  it  from  him,  and  subsequently  he  was  unable 
to  send  it  in  with  the  affidavit  to  the  company,  then  her  act 
in  so  withholding  it  from  him  was  wrongful  and  will  de- 
feat her  right  to  the  insurance  money,  and  you  should  find 
for  the  intervener.  But,  if  you  fail  to  so  find,  then  your 
verdict  should  be  for  the  plaintiff. 

These  instructions  are  challenged,  and  it  is  stoutly  in- 
sisted that  under  the  record  the  verdict  should  have  been 
for  plaintiff. 

It  is  well  settled  by  the  authorities  that  the  beneficiary 
named  in  a  certificate  of  a  fraternal  beneficiary  associa- 
tion has  no  vested  interest  during  the  life  of  the  member; 
I.  Benefit  ^^*  ^^  *^®  death  of  such  member  the  person 

bUncfiJiar/s       who  Under  the   terms  of  the  contract  with 
*°  ^^^  the  association  is  then  entitled  to  receive  the 

benefits  provided  for  in  the  certificate  does  acquire  a  vested 
interest   therein.     Shuman   v.   Ancient   Order  of   United 
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Workmen,  110  Iowa,  642;  Wandell  v.  Mystic  Toilers,  130 
Iowa,  639. 

The  defendant  association  had  a  perfect  right  in  enter- 
ing into  a  contract  with  its  members  to  stipulate  the  meth- 
ods and  conditions  by  and  under  which  a  substitution  of 

beneficiary  could  be  effected,  and,  unless  such 
'■  "oriicte:    methods   and  conditions   were   adopted   and 

estoppel. 

complied  with,  no  substitution  took  place, 
and  plaintiff,  unless  there  be  some  exceptions  to  the  rule,  is 
entitled  to  the  proceeds  of  the  certificate.  "A  mere  inten- 
tion on  the  part  of  the  member  to  change  the  beneficiary  not 
acted  upon  in  the  manner  required  by  the  constitution  of 
the  association  during  the  lifetime  of  the  member  is  in- 
effectual, and  the  first  beneficiary  on  the  death  of  the  mem- 
ber without  the  required  steps  having  been  taken  to  effect 
a  change  acquired  a  vested  right."  Wandell  v.  Mystic 
Toilers,  supra.  In  Shumann  v.  Ancient  Order  of  United 
Workmen,  supra,  it  was  held  that  the  effort  of  a  member 
to  change  the  beneficiary  in  his  certificate  not  made  in 
accordance  with  the  rules  of  the  association  regulating  the 
manner  in  which  such  changes  might  be  made  was  in- 
effectual. 

But  to  the  general  rules  already  stated  there  are  some 
well-defined  exceptions  which  have  been  recognized  in  both 
law  and  equity,  nowhere  better  stated  than  by  Mr.  Justice 
Brown  in  Supreme  Conclave  v.  Cappella  (C.  C),  41  Fed. 
1,  from  which  we  extract  the  following:  "The  rule  that 
the  parties  must  comply  with  the  rules  of  the  society  to 
effect  a  change  of  beneficiary  is  subject  to  three  exceptions, 
namely:  (1)  Where  the  society  has  waived  compliance, 
or  estoppel  itself  to  assert  noncompliance.  (2)  Where  it 
is  beyond  the  power  of  the  member  to  comply  literally 
with  the  regulations.  (3)  If  the  insured  has  pursued  the 
course  pointed  out  in  the  by-laws  and  has  done  all  in  his 
power  to  change  the  beneficiary,  but,  before  the  new  cer- 
tificate actually  issues  he  dies,     ...     a  court  of  equity 


July  1911]  HoLDEN  V.  Modern  Brothebhood.  681 

will  act  as  if  the  new  certificate  has  been  issued."  These 
exceptions  have  been  announced  in  many  cases  from  other 
jurisdictions  so  numerous  that  no  attempt  will  be  made  to 
cite  them  all.  The  following  will  be  found  quite  closely 
in  point:  Marsh  v.  Legion  of  Honor,  149  Mass.  512  (21 
K  E.  1070,  4  L.  E.  A.  382) ;  Ancient  Order  of  United 
Workmen  v.  Child,  70  Mich,  163  (38  N.  W.  1) ;  McOowan 
V.  Foresters,  104  Wis.  173  (80  K  W.  603);  Isrigg  v. 
Schooley,  125  Ind.  94  (25  K  E.  151)  ;  Waldum  v.  Homr 
stad,  119  Wis.  312  (96  N.  W.  806)  ;  Luhrs  v.  Luhrs,  123 
K  Y.  367  (25  N.  E.  388,  9  L.  E,  A.  534,  20  Am.  St. 
Eep.  754) ;  Lahey  v.  Lahey,  174  N.  Y.  146  (66  N.  E. 
670,  61  L.  R.  A.  791,  95  Am.  St.  Eep.  554).  We  have 
also  recognized  these  exceptions  in  some  of  our  previous 
decisions.  See  Wandell  v.  Toilers'  Assn.,^  130  Iowa,  639; 
Carpenter  v.  Knapp,  101  Iowa,  712;  Shuman  v.  Ancient 
Order  of  United  Workmen,  110  Iowa,  642;  Simcoke  v. 
Ancient  Order  of  United  Workmen,  84  Iowa,  383;  Hirschl 
17.  Clark,  81  Iowa,  200 ;  Brown  v.  Ancient  Order  of  United 
Workmen,  80  Iowa,  287.  As  already  observed,  the  original 
defendant,  the  benefit  society,  is  making  no  defense  to  the 
suit.  It  admitted  liability  to  some  one  and  practically 
brought  the  money  into  court  asking  that  intervener  be 
brought  into  the  case,  and  such  a  decree  and  order  made 
as  would  protect  it.  We  therefore  have  all  the  parties  in 
court,  and  the  benefit  society  is  asking  for  nothing  save 
protection  from  double  liability. 

The  controversy  is  between  the  two  rival  claimants — 
the  original  beneficiary  named  in  the  certificate  and  the 
subsequent  appointee  named  by  the  assured.  In  such  a  sit- 
uation Justice  Brown  made  the  following  observations, 
which  have  everywhere  been  regarded  as  authoritative: 

While  the  supreme  authority  may  have  been  justified 
in  refusing  to  issue  a  new  certificate  without  a  surrender 
of  the  old  one,  according  to  the  requirements  of  the  order, 
it  certainly  does  not  lie  in  the  mouth  of  Miss  Cappella 
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to  set  up  this  failure  in  a  court  of  equity  when  she  her- 
self is  a  cause  of  it,  and  the  company  has  admitted  its 
liability  by  the  payment  of  the  money  into  court.  No 
maxim  of  the  law  is  founded  upon  more  substantial  justice 
than  that  which  declares  that  no  one  shall  take  advantage 
of  his  own  wrong.  Under  the  by-laws  of  the  company,  the 
insured  had  a  legal  right  to  change  his  beneficiary  when- 
ever he  pleased;  and  the  consent  of  the  company  does  not 
seem  to  be  required,  much  less  that  of  the  beneficiary. 
Were  the  nonsurrender  of  the  certificate  set  up  by  the  com- 
pany in  a  common-law  action  brought  by  Kratzch,  it  is 
possible  the  court  might  be  compelled  to  hold  that  he  had 
failed  to  establish  his  title;  but,  when  the  company  waives 
this  defense,  or  at  least  disclaims  any  interest  in  the  re- 
sult of  the  controversy,  the  objection  comes  with  ill  grace 
from  one  who  is  solely  responsible  for  such  nonsurrender. 
A  court  of  equity  is  seldom  embarrassed  by  technicalities, 
and  will  make  such  decree  as  the  justice  of  the  case  mani- 
festly requires.  The  cases  above  cited,  which  establish  the 
proposition  that  the  failure  to  take  the  proper  steps  to 
change  the  designation  can  only  be  taken  advantage  of  by 
the  company  itself,  are  equally  pertinent  to  show  that  it 
can  not  be  made  available  by  one  standing  in  the  relation 
of  Miss  Cappella  to  this  fund. 

Supreme  Conclave  v.  Cappella,  supra.  This  rule  has 
been  followed  in  the  other  cases.  Vide,  Orand  Lodge  v. 
Child,  70  Mich.  163  (38  K  W.  1);  HaU  v.  Allen,  75 
Miss.  175  (22  South.  4,  65  Am.  St.  Rep.  601),  and  note; 
Adams  v.  Orand  Lodge,  105  Cal.  321  (38  Pac.  914,  45 
Am.  St.  Rep.  45) ;  Jory  v.  Supreme  Council,  105  CaL  20 
(38  Pac.  624,  26  L.  R.  A.  733,  45  Am.  St.  Rep.  17); 
Lahey  v.  Lahey,  174  N.  Y.  146  (66  N.  E.  670,  61  L.  R 
A.  791,  95  Am.  St.  Rep.  554)  ;  McLaughlin  v.  McLaughlin, 
104  Cal.  171  (37  Pac.  865,  43  Am.  St  Rep.  83) ;  NaUy 
V.  Nally,  74  Ga.  669  (58  Am.  Rep.  458) ;  Cade  v.  Head 
Camp,  27  Wash.  218  (67  Pac.  603);  Orand  Lodge  v. 
Kohler,  106  Mich.  121  (63  N.  W.  897)  (this  case  being 
closely  in  point).  There  is  a  class  of  cases  holding  that 
the  beneficiary  can  not  be  changed  after  the  death  of  the 
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assured;  but  tUis  is  upon  an  entirely  different  principle  from 
the  one  here  involved.  The  assured  did  all  that  he  could 
toward  making  the  change  before  he  died  and  of  this  the 
company  was  advised  before  his  death.  Nothing  was  left 
for  it  to  do  under  the  showing  made  but  to  issue  another 
certificate  to  the  new  appointee,  a  merely  ministerial  act, 
and  equity  will  regard  that  as  done  which  should  have 
been  done  and  judgment  rendered  accordingly.  We  have 
expressly  held  that  the  issuance  of  a  new  certificate  is  un- 
necessary. Wood  V,  American  Yeomen,  148  Iowa,  400. 
See,  also,  Luhrs  v.  Luhrs,  supra;  Mut  Life  Ins*  Co,  v. 
White,  20  E.  I.  457  (40  Atl.  5);  Manning  v.  United 
Workmen,  86  Ky.  136  (5  S.  W.  385,  9  Am.  St.  Rep, 
720)  ;  TitswoHh  v.  Titsworth,  40  Kan.  571  (20  Pac.  213)  ; 
Delaney  v.  Delaney,  175  111.  187  (51  N.  E.  961)  ;  Allge- 
meiner  Arbeiter  Bund  v,  Adamson,  132  Mich.  86  (92  N. 
W.  786);  Spengler  v.  Spengler,  65  K  J.  Eq.  176  (55 
Atl.  285)  ;  Supreme  Council  v.  Murphy,  65  N.  J.  Eq.  60 
(55  Atl.  497).  Most  of  the  cases  last  above  cited  are 
authorities  for  the  proposition  that,  when  a  benefit  society 
pays  the  money  into  court  upon  one  of  its  certificates,  it 
waives  all  mere  technical  defenses  which  it  might  have  set 
up  against  either  claimant,  and  leaves  the  court  free  to 
award  the  fund  upon  equitable  principles.  Appellant's 
counsel  argue  the  case  upon  the  theory  that,  as  between 
the  two  adverse  claimants  to  the  funds,  there  was  neither 
waiver  nor  estoppel  pleaded  or  proved,  and  that  the  orig- 
inal beneficiary  was  entitled  to  recover.  Were  there  any 
controversy  between  either  claimant  and  the  benefit  so- 
ciety, there  might  be  some  basis  for  this  contention.  But 
the  case  does  not  depend  upon  either  of  these  doctrines. 
It  is  simply  a  question  as  to  which  of  the  two  rival  claim- 
ants is  in  equity  entitled  to  the  fund.  Upon  that  propo- 
sition the  authorities  are  abundant  and  sufficient.  The 
instructions  given  by  the  trial  court  are  in  line  with  the 
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views  here  expressed,  and  we  discover  no  error  for  which 
there  should  be  a  reversal. 

The  judgment  must  therefore  be,  and  it  is,  affirmed. 


J.  Rot  Fbank  v.  Intekstatb  Business  Mek's  Accident 

Association,  Appellant. 

Benefit  insurance:  form  of  action.  Where  the  obligation  of  a  mu- 
tual benefit  society  is  simply  to  levy  an  assessment  to  pay  a  bene- 
fit the  remedy  of  one  entitled  to  a  benefit  is  in  equity  to  compel 
a  levy  of  the  assessment;  but  where  the  society  obligates  itself 
to  pay  a  fixed  sum  the  remedy  is  an  action  at  law  to  recover  upon 
the  certificate. 
In  this  action  the  defendant  association  provided  two  funds  for 
the  payment  of  benefits,  one  from  the  surplus  of  annual  dues 
and  the  other  from  quarterly  assessments  of  its  members.  It 
provided  also  for  the  payment  of  benefits  according  to  the  extent 
of  injuries  suffered.  The  plaintiff  alleged  that  the  association 
had  on  hand  from  annual  dues  and  quarterly  assessments  enough 
to  pay  all  benefit  and  indemnity  claims,  including  that  of  plaintiff. 
Held,  that  the  action  was  at  law  and  the  court's  order  in  overruling 
a  motion  to  transfer  the  case  to  the  equity  side  of  the  calendar 
was  proper. 

Appeal  from  Polk  Dstrict  Court — Hon.  Hugh  Bbennan, 

Judge. 

Wednesday,  July  5,  1911. 

The  petition  alleged  that  plaintiff  became  a  member 
of  the  defendant  association  June  10,'  1908,  and  that  on 
August  27th  following  he  met  with  an  accident  causing 
the  total  loss  of  sight  in  his  right  eye,  and  total  disability 
to  pursue  his  usual  and  ordinary  avocation.  He  prayed 
for  judgment  in  the  sum  of  $2,000;  being  $1,250  as  in- 
demnity for  loss  of  eye,  and  $750  for  loss  of  time. 

The  defendant  moved  that  the  cause  be  transferred  to 
the  law  side  of  the  calendar,  and  filed  its  answer  putting 
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in  issue  the  allegations  of  the  petition  other  than  that  of 
membership.  Certain  defenses  at  law  not  necessarily  to 
be  enumerated  and  attached  were  the  articles  of  incor- 
poration and  by-laws  of  the  defendant.  The  plaintiff  then 
amended  the  petition  by  alleging  that  the  articles  of  incor- 
poration provided  for  the  establishment  of  a  reserve  fund 
from  the  annual  dues  over  and  above  the  amount  neces- 
sary to  pay  the  expenses  of  the  association,  to  be  used  for 
no  purpose  other  than  taking  care  of  benefit  and  indemnity 
claims  against  the  association,  and  that  in  addition  there- 
to the  association  made  quarterly  assessments  of  $2  per 
member,  but  any  assessment  might  be  reduced  or  even 
passed  by  the  board  of  directors  when  funds  derived  there- 
from were  not  needed  for  the  purposes  mentioned  or  might 
be  increased;  that  the  proceeds  of  such  assessment  were 
kept  in  a  separate  fund  for  the  payment  of  benefit  and 
indemnity  claims  only;  that  the  proceeds  from  quarterly 
assessments  and  the  reserve  fund  had  always  been  suffi- 
cient out  of  which  to  pay  such  claims,  and  the  defendant 
association  then  had  on  hand  a  sum  of  money  available  for 
payment  thereof  largely  in  excess  of  the  claims  now  made 
by  plaintiff,  and  an  assessment  on  the  members  would  pro- 
duce an  amount  largely  in  excess  of  said  claims;  that  the 
association  was  authorized  to  pay  claims  from  the  funds 
mentioned  without  an  assessment,  and  the  articles  and  by- 
laws were  made  a  part  of  the  petition  as  amended.  There- 
upon the  motion  to  transfer  to  the  equity  side  of  the  cal- 
endar was  overruled,  and  from  this  order  defendant  ap- 
peals.— Affirmed. 

Dunshee  &  Haines  and  Read  &  Read,  for  appellant. 
Clark  &  Hutchinson,  for  appellee. 

Ladd^  J. — The  appeal  is  from  an  order  overruling  a 
motion  that  the  cause  be  transferred  from  the  law  to  the 
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equity  side  of  the  ealendar  and  there  heard.  If  the  ob- 
ligation of  the  association  was  no  more  than  to  levy  an 
assessment  on  its  members  and  pay  the  benefit  or  indemnity 
stipulated  from  the  proceeds  derived  therefrom,  then  the 
remedy  was  in  equity  and  the  ruling  erroneous.  Ramr 
bousek  V.  Supreme  Council  of  Mystic  Toilers,  119  Iowa, 
263;  Collins  v.  Bankers'  Accident  Assn.,  96  Iowa,  216; 
Bailey  v.  Mutual  Benefit  Assn.,  71  Iowa,  689 ;  Bainsbarger 
V.  Union  Mutual  Masonic  Aid  Assn.,  72  Iowa,  191. 

On  the  other  hand  if  the  contract,  whether  contained 
in  the  certificate  of  membership,  the  articles  of  incorpora- 
tion^ or  by-laws  was  for  the  payment  of  defined  or  fixed 
sums  of  money  upon  the  happening  of  specific  contingen- 
cies, then  the  remedy  was  at  law,  and  the  court  ri^tly 
denied  the  application  that  it  be  transferred  to  the  equity 
side  and  heard  as  an  equitable  action.  Van  Norman  i7. 
Modem  Brotherhood  of  America,  184  Iowa,  575;  Hart  v. 
National  Accident  Assn.,  105  Iowa,  717;  Fort  v.  Iowa 
Legion  of  Honor,  146  Iowa,  188. 

Whether  the  ruling  was  correct,  then,  depends  on  the 
nature  of  defendant's  obligation,  and  this,  as  the  certificate 
of  membership  recites  that  the  holder  is  ^^entitled  to  such 
benefits  as  may  be  prcrvided  in  and  by  the  articles  of 
incorporation  and  by-laws,"  must  be  ascertained  from  an 
examination  of  such  of  these  as  relate  thereto.  The  matter 
is  covered  by  portions  of  article  5,  as  follows: 

Every  member  of  this  association  shall  pay  annual 
dues  of  $1,  which  shall  be  collected  at  the  time  and  in  the 
manner  fixed  by  the  by-laws  adopted  by  the  members  of 
the  association. 

The  income  derived  from  membership  fees  and  dues 
may  be  used  in  so  far  as  necessary  for  the  payment  of  the 
ordinary  expenses  of  the  association,  but  if  the  funds  de- 
rived from  these  sources  are  more  than  sufficient  to  pay 
the  reasonable  ordinary  running  expenses  of  the  associa- 
tion, the  board  of  directors  may  set  aside  the  surplus  to 
constitute  a  reserve  fund  to  be  used  for  the  payment  of 
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benefits  and  indemnity  whenever  four  assessments  of  $2 
on  each  member  in  good  standing  in  any  one  year  fails 
to  provide  sufficient  income  ta  take  care  of  the  benefit  and 
indemnity  claims  allowed  against  the  association,  and  the 
proceedings  from  dues  and  membership  fees  shall  be  used 
for  no  other  purposes  than  those  above  specified. 

The  association  shall  pay  to  every  member  who  shall 
while  in  good  standing  receive  bodily  injuries  afFected 
solely  by  external,  violent,  and  accidental  means,  so  much 
of  the  proceeds  of  one  assesssment  of  $2  on  each  member 
of  the  association  in  good  standing  as  may  be  required  to 
furnish  such  member  weekly  benefits  of  $25  during  the 
period  of  total  disability,  not  exceeding  two  hundred  con- 
secutive weeks. 

If  the  disability  produced  as  limited  in  the  preceding 
paragraph  shall  be  less  than  total  the  association  shall  pay 
so  much  of  the  proceeds  of  one  assessment  of  two  dollars 
on  each  member  of  the  association  in  good  standing  as 
may  be  required  to  furnish  such  member  such  proportion 
of  the  benefits  allowed  for  total  disability  as  the  disability 
sufFered  bears  to  total  disability. 

The  association  shall  pay  to  every  member  thereof 
who  shall,  while  in  good  standing,  suffer  the  complete 
severance  of  one  hand,  one  foot,  or  the  loss  of  sight  in 
one  eye  within  six  months  from  the  happening  of  the  acci- 
dent, one-fourth  of  the  proceeds  of  an  assessment  of  two 
dollars  on  each  member  of  the  association  in  good  standing 
to  an  amount  not  exceeding  twelve  hundred  and  fifty  dol- 
lars, subject  only  to  the  provisions,  conditions,  and  limita- 
tions of  the  by-laws. 

For  the  purpose  of  carrying  out  the  object  of  the  as- 
sociation and  in  conformity  with  its  plan  as  an  assessment 
accident  association  assessments  of  not  to  exceed  two  dol- 
lars at  any  one  time  shall  be  made  on  each  member  of  the 
association  in  good  standing  at  quarterly  periods  in  the 
manner  and  form  provided  in  the  by-laws  adopted  by  the 
members  of  this  association;  but  the  board  of  directors 
shall  have  power  to  reduce  or  pass  any  quarterly  assess- 
ment when  funds  are  not  needed  for  the  payment  of  bene- 
fit or  indemnity  claims.  Extraordinary  assessments  may 
be  made  whenever  required  under  the  provisions  of  law. 

The  proceeds  of  assessment  shall  never  be  used  for  any 


688  Fbank  v.  Interstate  Acci.  Assn.    [151  Iowa 

other  purposes  than  to  pay  legal  claims  for  benefits  and  in- 
demnity under  the  provision  of  the  articles  and  bylaws. 

When  the  board  of  directors  is  fully  satisfied  that 
nothing  but  final  recovery  and  proof  of  injury  and  dis- 
ability is  wanting  to  fix  the  liability  of  the  association 
for  the  payment  of  benefits  or  indemnity,  and  that  the 
member  is  in  need  of  financial  aid  by  reason  of  the  loss 
of  income  from  his  ordinary  avocation,  occupation  or  em- 
ployment resulting  from  the  disability  it  may  order  ad- 
vance payments  of  benefits  or  indemnity  to  be  made  in 
such  amount  as  may  be  deemed  wise,  not  exceeding  the 
amount  that  would  be  due  were  final  proofs  filed  at  the 
time  of  the  allowance. 

It  will  be  observed  that  two  funds  are  to  be  established 
out  of  which  to  pay  the  claim  of  benefit  and  indemnity, 
that  derived  from  the  surplus  of  annual  dues  after  meeting 
the  expenses  of  the  association  therefrom  and  that  derived 
from  the  quarterly  assessment  of  $2  per  member.  In  this 
respect  the  plan  is  to  be  distinguished  from  that  of  associa- 
tions stipulating  the  payment  of  the  net  proceeds  not  ex- 
ceeding a  specified  sum  of  an  assessment  on  all  mem- 
bers as  in  the  cases  first  cited.  Moreover,  the  bene- 
fits to  be  paid  differ  according  to  the  nature  and  extent  of 
the  injury  suffered,  and  it  would  be  impractical  to  pledge 
the  proceeds  of  an  assessment,  for  these  might  prove  suffi- 
cient to  pay  many  benefits.  If  an  assessment  is  to  be 
made  for  each  benefit  and  such  assessment  exceeds  the 
limit,  what  is  to  be  done  with  the  surplus  ?  Plainly  enough 
the  design  was  to  levy  assessments  quarterly  and  out  of  the 
funds  derived  therefrom  meet  the  obligations  of  the  asso- 
ciation as  these  arise.  Its  sources  of  revenue  are  the  an- 
nual dues  and  the  quarterly  assessments,  and  what  is  prom- 
ised in  event  of  bodily  injuries  is  "so  much  of  the  pro- 
ceeds of  one  assessment  of  $2  on  each  member  of  the  as- 
sociation in  good  standing  as  may  be  required  to  furnish 
such  member  weekly  benefits  of  $25  during  the  period  of 
total   disability,   not   to   exceed  two   hundred   consecutive 
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weeks."  This  merely  measures  the  benefit.  It  can  not 
exceed  the  assessment  of  $2  per  member  in  good  standing 
at  the  time  of  the  injury,  and  payment  may  not  continue 
longer  than  two  hundred  weeks,  but  there  is  no  pledge  of 
the  proceeds  of  an  assessment  nor  would  such  a  pledge  be 
in  harmony  with  the  plan  of  insurance  adopted  by  the 
association. 

This  thought  is  further  emphasized  by  the  provision 
for  the'  payment  of  an  indemnity  in  event  of  the  loss  of  a 
hand,  foot,  or  eye  of  "one-fourth  of  the  proceeds  of  an 
assessment  of  two  dollars  of  each  member"  not  exceeding 
$1,250.  If  this  is  to  be  made  from  an  assessment  levied 
for  the  purpose,  what  is  to  be  done  with  the  remaining 
three-fourths  of  the  proceeds  ?  The  plan  exacts  that  assess- 
ments be  collected  quarterly,  and  not  upon  the  happening 
of  each  accident,  and  manifestly  the  reference  to  the  pro- 
ceeds of  an  assessment  is  intended  as  a  limitation  on  the 
amount  to  be  paid  by  way  of  benefits  or  indemnity.  Such 
limitation  is  definite;  for  the  record  of  the  quarterly  assess- 
ment will  indicate  precisely  the  proceeds  of  an  assessment 
therefrom  at  the  time  of  the  accident,  and  the  association 
promises  to  pay  the  amount  of  these  not  exceeding  $25  per 
week  for  two  hundred  consecutive  weeks  in  event  of  total 
disability,  and  one-fourth  of  such  amount  not  exceeding 
$1,250  in  event  of  the  loss  of  sight  of  an  eye.  If,  as  is 
argued,  there  were  then  but  725  members  who  paid  their 
quarterly  assessments,  the  first  of  these  amounts  might  not 
exceed  $1,450,  and  the  last  would  be  one-fourth  of  that 
sum.  As  all  payments  are  from  assessments,  this  conclu- 
sion is  consistent  with  section  1787  of  the  Code.  The 
plaintiif  alleged  in  an  amendment  to  the  petition  that 
enough  had  always  been  realized  from  the  annual  dues  and 
quarterly  assessments  to  pay  all  benefit  and  indemnity 
claims  against  the  association,  and  that  there  was  then  on 
hand   a   sufficient   amount   derived  from   these   sources   to 
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more  than  satisfy  all  existing  claims  against  the  association 
including  that  of  plaintiff. 

The  court  rightly  held  that  the  petition  as  so  amended 
stated  a  cause  of  action  at  law,  and  therefore  did  not  err 
in  overruling  the  motion  to  transfer  to  the  equity  side  of 
the  calendar. — Affirmed. 


Nora  Neal,  Administratrix  of  the  Estate  of  Burdette  W. 
Neal,  Deceased,  v.  Sheffield  Bbick  &  Til£  Com- 
pany, Appellant 

Evidence:    impeachment.    Where  a  witness  admitted  the  signing  of 

1  a  statement  but  did  not  remember  its  contents  or  that  he  had  read 
the  same,  and  the  statement  was  not  admitted  as  part  of  his  cross- 
examination  but  was  subsequently  received  as  independent  evi- 
dence in  support  of  the  defense,  an  instruction  that  it  might  be 
considered  as  a  declaration  of  the  witness  in  connection  with  his 
testimony  to  determine  the  weight  to  be  given  his  evidence  was 
proper. 

Same:     hypothetical  questions.     Hypothetical  questions  need  not 

2  include  all  the  facts  and  circumstances  which  the  evidence  tends 
to  establish. 

Master  and  servant:    use  of  explosives:   duty  to  warn:   insteuc- 

3  TiON.  The  duty  of  giving  an  employee,  engaged  in  a  work  in- 
volving the  use  of  highly  dangerous  explosive's,  timely  and  ade- 
quate warning  is  a  magisterial  duty  which  can  not  be  delegated 
so  as  to  relieve  the  master  from  responsibility,  irrespective  of 
the  competency  of  the  foreman  in  charge  of  the  work. 

Same:     measuie  op  damages:    instruction.    In  this  action  for  the 

4  death  of  a  servant  an  instruction  as  to  the  measure  of  damages 
which  permitted  the  jury  to  consider  the  age  of  deceased,  his 
occupation,  the  wages  he  was  earning,  his  condition  of  health  and 
ability  to  earn,  as  well  as  his  expectancy  of  life,  in  determining 
the  probable  loss  to  his  estate,  was  not  erroneous  for  failure  to 
suggest  that  the  jury  should  consider  what  the  deceased  would 
have  spent  had  he  lived. 

Pleadings:     amendment.     It  was  proper  to  permit  the  amendment 

5  of  the  petition  after  submission  of  the  case  in  which  the  plain- 
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tiff  set  out  more  specifically  the  same  ground  of  negligence 
originally  charged,  and  which  the  court  had  submitted,  where 
the  cause  was  tried  and  submitted  on  the  theory  that  the  matter 
pleaded  in  the  amendment  was  in  issue  and  counsel  had  previously 
stated  his  intention  to  file  such  amendment. 


Appeal  from  Franklin  District   Court. — Hok.    Chas.    E. 

Albrook^  Judge. 

Thursday,  March  9,  1911. 

Action  to  recover  damages  accruing  to  the  estate  of 
Burdette  W.  Neal  as  the  result  of  his  death  alleged  to  have 
been  occasioned  by  the  negligence  of  the  defendant  while 
deceased  in  defendant's  employ  was  working  in  a  clay  pit. 
There  was  a  verdict  for  the  plaintiiF,  and  from  judgment 
on  such  verdict  the  defendant  appeals. — Affirmed. 

Carr,  Carr  &  Evans  and  David  Evans,  for  appellant. 

Jno.  M.  Hemingway  and  C  F.  Johnston,  for  appellee. 

McClain,  J. — The  deceased,  with  other  employees  of 
the  defendant,  was  engaged  in  removing  clay  from  defend- 
ant's clay  pits,  under  the  direction  of  one  Frances  as  fore- 
man. Frances  had  charge  of  the  work  of  loosening  the 
clay  by  blasting  with  charges  of  dynamite  and  on  him 
rested  the  duty  of  giving  warning  to  the  employees  when 
a  blast  was  to  be  fired  so  that  they  might  seek  places  of 
safety.  The  evidence  tended  to  show  that,  just  before  the 
firing  of  the  blast  which  resulted  in  the  death  of  the  de- 
ceased, Frances  gave  the  usual  warning,  and  the  employees, 
including  deceased,  retreated  to  the  usual  distance  and  to 
a  distance  which  would  have  rendered  them  safe  if  the 
usual  blast  had  been  fired,  but  that  Frances  had  planted  for 
this  blast  an  unusual  quantity  of  dynamite,  nine  sticks  in 
all,  and  that  the  firing  of  this  blast  caused  an  unusual  re- 
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suit,  a  part  of  which  was  that  a  piece  of  shale  or  hard  clay 
was  blown  upward  through  the  roof  of  a  shed  which  cov- 
ered the  place  where  the  usual  work  was  being  prosecuted, 
and  that  this  piece  fell  upon  deceased  where  he  stood  in  a 
distant  part  of  the  pit  causing  his  death.  There  was  a  con- 
flict in  the  evidence  as  to  whether  Frances  gave  warning 
that  .there  would  be  an  unusual  blast. 

I*  In  connection  with  the  cross-examination  of  a  wit- 
ness for  plaintiff,  counsel  for  defendant  called  his  attention 
to  a  written  statement  purporting  to  be  signed  by  him 
1.  EviDiHci:  im-  ^^^  after  the  accident  in  regard  to  wheth- 
peachment  ^^  Frances  gave  warning  of  an  unusual  dan- 
ger in  the  blast  which  was  about  to  be  fired.  The  witness 
•admitted  the  signing  of  such  statement,  but  testified  that 
he  did  not  remember  whether  he  read  the  statement 
through  and  did  not  remember  the  words  contained  therein 
to  which  his  attention  was  specifically  called.  The  court 
refused  to  receive  in  evidence  this  statement  as  a  part  of 
the  witness's  cross-examination;  but  such  statement  was 
subsequently  offered  in  behalf  of  defendant  as  independent 
evidence  in  support  of  its  defense,  and  the  court  instructed 
the  jury  that  it  might  be  considered  as  the  declaration  of 
the  witness  in  connection  with  his  testimony  given  in  open 
court  for  the  purpose  of  determining  what  weight  should 
be  given  to  such  testimony.  In  other  words,  the  court 
treated  the  written  statement  as  constituting  impeaching 
evidence  and  not  as  the  testimony  of  the  witness.  In  this 
there  was  no  error.  The  witness  did  not  testify  that  the 
statements  in  the  written  instrument  were  true,  and  clearly 
such  instrument  received  in  evidence  though  admittedly 
signed  by  the  witness,  was  admissible  only  for  purposes 
of  impeachment.  They  constituted  declarations  of  the  wit- 
ness made  out  of  court  and  not  under  oath  inconsistent 
with  his  statements  under  oath. 

n.     A  witness  for  plaintiff  interrogated  as  an  expert 
in  the  use  of  dynamite  in  blasting  was  allowed  over  defend- 
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ant's  objection  to  testify  that  it  would  be  unsafe  for  a 

person  to  stand  within  fifty  feet  of  an  ex- 

hypoUieticai  plosion  occasioned  by  nine  sticks  of  dyna- 
mite inserted  into  shale,  provided  there  was 
no  protecting  barrier,  and  that  a  competent  person  using 
dynamite  in  that  way  would  be  able  to  judge  beforehand  the 
extent  of  the  explosion  liable  to  follow.  The  objections 
made  to  the  questions  calling  for  this  testimony  were  that 
the  witness  had  not  shown  himself  to  be  competent,  and 
that  all  the  facts  and  conditions  surrounding  the  explosion 
in  question  were  not  included  in  the  interrogatory.  We 
think  the  court  did  not  exceed  its  discretion  under  the  rec- 
ord in  allowing  the  witness  to  testify  as  an  expert  in  view 
of  his  prior  experience.  The  objection  that  the  facts  and 
conditions  surrounding  the  explosion  were  not  included  in 
the  interrogatory  was  not  well  taken.  It  is  not  necessary 
that  a  hypothetical  question  include  all  the  facts  and  cir- 
cumstances which  the  evidence  tends  to  establish.  Brooks 
V.  Sioux  City,  114  Iowa,  641.  There  was  no  objection 
made  to  the  questions  asked  on  the  ground  that  facts  and 
circumstances  were  included  in  the  hypothetical  questions 
of  which  there  was  no  evidence  in  the  record. 

III.  The  court  excluded  from  the  jury  all  the  allega- 
tions of  negligence  save  that  Frances  exploded  the  dynamite 
without  giving  fair  warning,  and  instructed  that  if  he  gave 

to  the  deceased  fair  warning  of  the  fact  that 

smvant:  use      there  was  about  to  be  discharged  a  charge 

of  explosives:  ,  o  o 

duty  to. warn:     of  dynamite  of  more  than  usual  force  and 

mstmction.  *' 

danger,  and  gave  deceased  fair  opportunity 
to  escape  from  the  danger  of  the  same,  then  there  was  no 
negligence  on  the  part  of  the  defendant;  but  that,  if  the 
jury  found  that  Frances  was  negligent  in  what  he  did,  then 
the  defendant  was  liable  for  the  resulting  injury.  The 
giving  of  this  instruction  and  others  of  like  tenor  is  com- 
plained of  for  defendant  on  the  theory  that,  having  estab- 
lished a  proper  system  for  doing  the  work  involving  the 
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giving  of  proper  warnings  of  the  dangers  which  would  ariae 
from  blasting  and  employing  a  competent  person  to  give 
such  warnings,  the  defendant  was  not  chargeable  with  any 
negligence  of  the  person  so  employed  in  failing  to  give  a 
proper  and  adequate  warning  of  the  particular  blast  which 
caused  the  death  of  deceased. 

It  may  well  be  conceded  that  Frances  and  deceased 
were  coemployees  and  fellow  servants  in  the  same  work  of 
removing  clay  from  the  pits,  and  that  for  the  negligence  of 
Frances  as  such  coemployee  causing  injury  to  the  deceased 
defendant  was  not  liable  if  it  was  not  negligent  in  establish- 
ing the  method  in  accordance  with  which  the  work  was 
to  be  done  or  in  the  employment  of  Frances  as  a  competent 
person  to  discharge  the  duties  intrusted  to  him.  But  we  • 
have  held  in  a  recent  case  that,  when  the  prosecution  of 
the  work  in  which  an  employee  is  engaged  involves  the  use 
of  highly  dangerous  explosives,  the  duty  of  giving  timely 
and  adequate  warning  is  a  magisterial  duty  which  can 
not  be  delegated  so  as  to  relieve  the  master  from  responsi- 
bility as  to  the  giving  of  such  warning  in  a  particular 
case  or  under  the  particular  circumstances  attending  the 
facts.  Hendrickson  r.  United  States  Oypmm  Co.,  133 
Iowa,  89.  We  have  since  said  that  this  is  a  border  line 
case,  and  one  presenting  unusual  difficulties,  but  that  it 
can  not  be  regarded  as  overturning  any  of  the  well  es- 
tablished rules  of  the  liability  of  the  master  to  the  servant, 
although  it  involved  an  application  of  these  rules  in  a  some- 
what exceptional  way.  Galloway  v.  Turner  Imp.  Co., 
148  Iowa,  93.  We  have  no  disposition  to  recede  from 
the  conclusion  announced  in  the  Hendrickson  case  under 
circumstances  involving  the  very  question  there  decided. 
This  case  involves  that  exact  question.  The  defendant  was 
employing  deceased  in  the  business  of  removing  clay  and 
shale  from  a  pit  in  a  method  which  necessitated  the  use 
of  high  explosives  in  a  manner  calculated  to  imperil  the 
lives  of  its  employees  so  engaged.    It  had  invested  Frances 
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with  the  responsibility  of  using  such  explosives  in  the  con- 
duct of  the  work,  and  it  had  charged  him  with  the  duty 
of  giving  timely  and  reasonable  warning.  It  did  not  fully 
discharge  its  duty  as  a  master  to  see  that  such  warning 
was  given  by  employing  Frances  as  a  competent  person  to 
give  ity  but  the  duty  remained  upon  it  as  master  to  see  that 
in  a  particular  case  such  warning  was  given.  If  Frances 
was  negligent  in  not  giving  adequate  warning  his  negli- 
gence was  not  that  of  a  fellow  servant  of  the  deceased ;  but 
it  was  that  of  the  master^  who  at  the  very  time  and  place 
was  still  chargeable  with  the  performance  of  that  duty. 
In  this  respect  Frances  was  a  vice  principal  and  not  a  co- 
employee  of  the  deceased.  The  court  did  not  err  therefore 
in  submitting  to  the  jury  the  question  as  to  the  negligence 
of  Frances  in  failing  to  give  adequate  warning  of  the  un- 
usual explosion  which,  as  he  was  bound  to  know,  would  re- 
sult from  the  firing  of  an  imusual  quantity  of  dynamite 
irrespective  of  the  question  whether  Frances  was  a  compe- 
tent man  to  whom  such  duty  might  be  intrusted. 

IV.     An  instruction  on  the  measure  of  damages  is  ob- 
jected to  on  the  ground  that,  while  it  allowed  the  jury  to 
take  into  consideration  the  age  of  deceased  at  the  timje  of 
g^j^^.  his  death,  his  occupation,  the  wages  he  was 

SfmSges:**^  earning,  the  condition  of  his  health,  and  his 
instruction.  ability  to  earn  money,  as  well  as  his  expect- 
ancy of  life,  in  determining  the  probable  pecuniary  loss 
to  his  estate  by  his  death,  there  was  nothing  in  the  in- 
struction to  suggest  that  the  jury  should  take  into  consid- 
eration what  the  deceased  *  would  have  spent  had  be  lived. 
The  instruction  given  is  no  broader  in  its  scope  than  that 
approved  in  Lowe  v.  Chicago,  St  P.,  M.  &  0.  R.  Co., 
89  Iowa,  420.  In  that  case  the  trial  court  was  sustained 
also  in  rejecting  an  instruction  specially  calling  attention 
to  the  fact  that  the  allowance  should  be  for  the  amount 
deceased  would  have  accumulated  and  had  over  and  above 
his  liabilities  at  his  death.     In   Wheelan  v.   Chicago,  M. 
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<6  St.  P.  B.  Co.,  85  Iowa,  167,  a  similar  instruction  was 
considered  with  reference  to  the  objection  that  it  allowed 
the  jurors  to  base  their  verdict  upon  the  gross  amount  of 
what  thej  should  find  that  the  earnings  of  deceased  would 
have  been  had  he  lived,  reducing  that  amount  to  its  present 
worth,  and  it  was  held  that  the  instruction  was  not  erro- 
neous, although  it  would  have  been  better  had  there  been 
some  limitations  specifically  suggesting  the  net,  as  distinct 
from  the  gross,  earnings  as  the  basis  for  the  estimate  which 
the  jury  should  make*  We  think  it  is  plain  that  from  the 
instruction  before  us  the  jury  must  have  understood  that 
the  amount  of  the  probable  net  earnings  of  deceased  was 
to  form  the  basis  for  determining  the  amount  of  the  verdict 
It  is  also  plain  that  the  jury  should  not  have  been  required, 
however,  to  estimate  the  loss  to  the  estate  of  deceased  by 
his  death  on  the  basis  of  what  his  accumulations  had  been 
at  that  time.  In  Hammer  v.  Janowitz,  131  Iowa,  20,  an 
instruction  which  was  approved  allowed  the  jury  to  take 
into  account  habits  as  to  industry,  thrift,  and  economy,  and 
all  other  facts  and  circumstances  in  the  evidence  tending 
to  show  the  amount  if  any  that  the  estate  might  have 
accumulated  if  deceased  had  lived  out  the  term  of  his  nat- 
ural life.  But  it  is  not  contended  that  in  the  present  case 
there  was  any  evidence  as  to  thrift,  economy,  or  lack  of 
such  qualities,  and,  in  the  absence  of  any  such  evidence,  we 
think  it  was  not  error  to  omit  reference  to  such  possible 
circumstances  in  the  instruction.  No  request  for  any  fur- 
ther instruction  on  the  subject  was  made,  and,  as  the  in- 
struction given  was  correct  so  far  as  it  went,  we  would  not 
be  authorized  in  reversing  the  case  in  this  respect. 

V.     After  submission  of  the  case  to  the  jury,  plaintiff 
filed  an  amendment  to  her  petition  setting  out  more  speci- 
fically the  very  ground  of  negligence  which  the  court  had 
5.  pleadimm:         Submitted,  and  defendant's  motion  to  strike 
unendment.       ^j^jg  amendment  as  filed  too  late  was  over- 

ruled.     The  amendment  was  not  too  late  if  it  was  proper. 
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and  it  was  proper  at  th-at  stage  of  the  proceedings  if  it  did 
not  change  substantially  the  issues  on  which  the  case  had 
been  tried  and  submitted.  It  was  made  to  appear  by  a 
sworn  statement  to  the  lower  court  of  the  attorney  for 
plaintiff,  and  by  the  court's  own  recorded  statement  of  its 
recollection,  that  at  the  conclusion  of  plaintiff's  evidence 
and  in  connection  with  a  motion  for  a  directed  verdict,  the 
court  suggested  a  doubt  as  to  the  suflBciency  of  plaintiff's 
amended  and  substituted  petition  to  sustain  a  verdict  un- 
der the  evidence  for  plaintiff,  and  that  counsel  for  plaintiff 
then  announced  his  intention  to  amend  the  petition  in  that 
respect.  Counsel  for  defendant  stated  that  counsel  for 
plaintiff  said  in  that  connection  that  if  his  allegations  were 
not  suflBcient  he  could  amend.  The  controversy  was  there- 
fore as  to  whether  plaintiff's  counsel  said  that  he  would 
amend,  or  only  that  he  could  amend,  and  the  recollection 
of  the  court  seems  to  have  been  that  the  former  was  the 
statement  made.  It  is  not  contended  that  counsel  for  de- 
fendant in  reliance  on  the  failure  of  counsel  for  plaintiff 
to  file  the  amendment  before  the  submission  of  the  case  to 
the  jury  omitted  to  introduce  any  evidence  or  to  ask  any 
instructions  which  might  properly  have  been  introduced  or 
asked  had  the  allegations  formerly  made  by  the  amendment 
been  already  made.  The  whole  case  seems  to  have  been 
tried  and  submitted  on  the  theory  that  the  matter  pleaded 
in  the  subsequent  amendment  was  in  issue.  Whether  it 
was  really  in  issue  under  the  pleadings  as  they  stood  be- 
fore the  amendment  we  need  not  determine,  for  no  preju- 
dice can  have  resulted  to  the  defendant  from  the  delay 
in  making  the  formal  amendment  until  after  the  case  was 
submitted.     In  this  respect  there  was  no  prejudicial  error. 

The  judgment  of  the  trial  court  is  therefore  affirmed. 

Evans,  J.,  takes  no  part. 
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James  H.  Noblb^  Appellant,  v.  Rebecca  Wilus  Noble. 

Deeds:     delivery.    The  recital  of  a  consideration  in  a  deed  and  a 

1  recording  of  the  instrument  raises  a  presuQiption  of  delivery. 

Same.     The  fact  that  a  deed  from  a  husband  to  his  wife  was  on 

2  record  for  several  years  prior  to  the  husband's  death  is  strong 
evidence  of  delivery  and  acceptance  by  the  wife  during  the  hus- 
band's lifetime. 

Possestion  of  real  property:    presumption.    Where,  as  in  this  case, 

3  a  husband  conveyed  the  homestead  to  his  wife,  a  presumption  that 
the  possession  was  in  her  obtains,  even  though  he  conducted  the 
farming  operations  and  paid  the  taxes. 

Appeal  from  Plymouth  District  Court. — ^Hon.  F.  E. 

Gaynor,  Judge. 

Saturday*  March  11,  1911. 

Action  in  equity  to  recover  an  interest  in  real  estate. 
Judgment  for  the  defendant.  The  plaintiff  appeals. — Af- 
firmed, 

Struble  &  Struble,  for  appellant. 
John  R.  Carter,  for  appellee. 

Sherwin,  C.  J. — Elon  J.  Noble  and  the  defendant 
were  married  in  1887,  and  lived  together  until  the  death 
of  Elon  J.  Noble  in  1908.  At  the  time  of  their  marriage, 
Elon  J.  Noble  was  a  widower,  with  eight  children  living 
at  home,  five  girls  and  three  boys.  The  youngest  of  these 
children  was  two  and  one-half  years  old,  and  the  oldest,  a 
girl,  was  eighteen.  One  of  the  children,  a  boy,  was  an 
adopted  child,  who  remained  in  the  family  only  about  a 
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year  after  their  marriage,  when  he  was  surrendered  to  his' 
own  father.  The  other  children  remained  at  home  until 
they  were  married,  or  went  out  in  life  for  themselves. 
When  Elon  J.  Noble  and  the  defendant  were  married,  he 
owned  and  lived  on  the  160  acres  of  land  in  controversy 
in  this  action,  but  it  was  heavily  incumbered.  In  the  years 
following  their  marriage,  however,  they  cleared  o£f  the  in- 
debtedness on  the  farm  and  accumulated  other  property. 
In  August,  1894,  Elon  J.  Noble  deeded  to  the  defendant 
four  lots,  of  the  aggregate  value  of  about  $400,  located 
in  the  town  of  James,  Iowa.  On  December  28,  1901,  he 
also  deeded  to  the  defendant  the  160  acres  in  controversy, 
and  had  the  deed  duly  recorded.  The  title  to  the  lots/and 
to  the  farm  was  in  the  defendant  at  the  time  of  her  hus- 
band's death.  The  plaintiff  herein  is  a  son  of  Elon  J. 
Noble,  and,  after  his  death,  he  brought  this  action  to  re- 
cover an  interest  in  the  lots  and  farm  as  the  heir  of  his 
father,  alleging  that  the  conveyances  to  the  defendant  were 
obtained  by  her  undue  influence  over  his  father,  and  were 
therefore  void.  It  is  further  contended  that  the  gift  to  the 
defendant  was  never  completed  because  Elon  J.  Noble  con- 
tinued to  exercise  acts  of  ownership  oyer  the  land,  and  be- 
cause there  never  was  a  delivery  of  the  deeds  to  the  defend- 
ant. The  appellant  has  presented  for  our  consideration  a 
very  exhaustive  brief  and  argument  on  the  legal  proposi- 
tions which  are  controlling  in  actions  of  this  kind,  but  the 
law  of  the  case  is  so  well  settled  that  it  is  unnecessary 
to  restate  it. 

The  controlling  questions  are  of  fact.  First.  Were 
the  conveyances  obtained  by  the  exercise  of  undue  influence 
over  the  grantor?  Second.  Was  there  a  completed  gift, 
and,  incident  thereto,  were  the  deeds  delivered  to  the  de- 
fendant ?  We  have  very  carefully  examined  and  considered 
the  evidence  touching  the  question  of  undue  influence,  and 
reached  the  conclusion  that  it  wholly  fails  to  make  a  case 
for  the  plaintiff.     Elon  J.  Noble  was  at  all  times  during 
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his  life  with  the  defendant,  excepting  only  a  few  months 
immediately  preceding  his  death  in  1908,  a  strong  and 
vigorous  man,  both  physically  and  mentally.  The  defend- 
ant was  a  woman  of  strength,  physical  and  mental,  and 
they  seemed  to  have  used  their  combined  strength  for  the 
welfare  of  the  entire  family.  He  consulted  the  defendant 
about  many  things,  it  is  true,  but  no  more  than  any  fairly 
considerate  husband  would  do.  The  evidence  shows  the  de- 
livery of  the  deeds  beyond  any  question.  Both  deeds  re- 
cited a  consideration  and  they  were  recorded  by  the  grantor. 
A  presumption  of  delivery  therefore  arises.  Imckhart  v. 
Luchhart,  120  Iowa,  248.  The  evidence  also  shows  an 
actual  delivery  to  the  defendant.  Moreover,  the  deed  to  the 
lots  remained  on  record  for  more  than  fourteen  years  be- 
fore the  death  of  Elon  J.  Noble  and  the  deed  to  the  farm 
for  over  eight  years,  which  facts  alone  are  strong  evidence 
of  delivery  and  acceptance. 

The  farm  was  their  homestead,  and,  even  if  the  hus- 
band did  attend  to  the  business  of  conducting  it,  and  paying 
taxes  on  it,  the  law  will  nevertheless  presume  the  posses- 
sion was  in  the  wife  because  she  held  the  legal  title  there- 
to.    Hays  V.  Marsh,  123  Iowa,  81.     This  seems  to  be  a 
very  simple  .and  clear  case.    The  real  estate  in  question  was 
given  to  the  wife  by  deeds  actually  delivered  to  her,  and 
remained  in  her  possession  without  question  for  years  and 
until  after  the  death  of  her  husband.     The  farm  was  their 
homestead,   and  the  husband  looked  after  the  outside  in- 
terests  as   any  husband  would   do  under  similar  circum- 
stances.    The  defendant  did  her  share  of  the  work  by  at- 
tending  to   the   domestic   affairs   and   the  children.     The 
title  clearly  passed  to  the  defendant,  and  the  judgment  is 
afp/rmsd. 
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State  of  Iowa  v.  John  0.  Beede^  Jb.,  Appellant. 

Intoxicating  liquors:    procuring  same  for  others:   evidence.    On  a 

1  prosecution  for  procuring  liquor  for  a  person  in  the  habit  of 
becoming  intoxicated  it  is  proper  to  show  that  such  person  was 
unable  to  procure  liquor  for  himself  as  a  reason  for  securing  it 
through  another. 

Examination  of  witnesses.     The  redirect  examination  of  a  party's 

2  own  witness  in  the  nature  of  cross-examination  may  properly  be 
denied. 

Evidence  of  good  character.     It  is  always  permissible  for  one  ac- 

3  cused  of  crime  to  show  his  general  good  character,  but  he  may 
not,  as  in  this  prosecution  for  obtaining  liquor  for  one  in  the 
habit  of  becoming  intoxicated,  show  the  habits  of  such  person 
as  to  intoxication,  sobriety  and  industry. 

Procuring  liquor  for  one  in  the  habit  of  becoming  intoxicated: 

4  EVif)EMCE.  The  evidence  in  this  action  is  held  sufficient  to  war- 
rant conviction  of  defendant  for  the  crime  of  procuring  liquor 
for  one  in  the  habit  of  becoming  intoxicated. 

Evidence:     impeachment.    The  state  is  not  bound  by  the  evidence 

5  of  a  witness  produced  by  it  but  may  show  a  contrary  state  of 
facts  by  other  witnesses. 

Appeal  from  Allamakee  District  Court. — ^Hon.  L.  E.  Fel- 
lows, Judge. 

Wednesday,  Apbl  5,  1911. 

The  defendant  was  convicted  of  the  crime  of  procur- 
ing intoxicating  liquor  for  a  person  who  was  in  the  habit 
of  becoming  intoxicated.     He  appeals. — Affirmed. 

Stilwell  &  Stilwell,  for  appellant. 

Oeorge  Cosson,  Attorney-General,  and  Johtb  Fletcher, 
Assistant  Attorney-General,  for  the  State. 
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Shebwin^  C.  J. — The  defendant  was  indicted  under 
section  2403  of  the  Code  of  1897,  which  provides,  in  sub- 
stance, that  no  person  shall  in  any  manner  procure  for,  or 
sell  or  give  any  intoxicating  liquors  to,  any  intoxicated  per- 
son, or  to  one  in  the  habit  of  becoming  intoxicated.  The 
indictment  charged  that  the  defendant  had  procured  and 
given  to  one  G.  G.  Robbins  intoxicating  liquor,  and  that 
said  Robbins  was  a  person  in  the  habit  of  becoming  in- 
toxicated. The  defendant  entered  a  plea  of  not  guilty  and 
was  not  himself  a  witness  on  the  trial  of  the  case.  We  re- 
fer to  the  fact  that  he  was  not  a  witness  in  his  own  behalf, 
because  of  the  statement  made  in  his  argument  that  he  ad- 
mitted certain  matters  upon  the  trial,  nor  were  any  ad- 
missions made  for  him  during  the  trial. 

Robbins  was  a  witness  for  the  state  and  testified,  over 
the  objection  of  the  defendant,  that,  at  the  time  of  the 
alleged    transaction,    he   was    unable   to   himself   purchase 

liquor   in    any   of   the   saloons   in   Waukon. 

I,   IVTOXXCATINO  _,*  _,  i  i  i        •       .  # 

LZQuois:  pro-      The  appellant  arirues  that  the  admission  of 

cnrmg  tame  *  ^  ° 

cvid«M."'        ^^^    testimony   was  error  for   which  there 

should  be  a  reversal  of  the  judgment.  We 
think  the  evidence  was  clearly  competent  as  tending  to 
show  a  reason  for  procuring  another  to  purchase  liquor  for 
him.  Of  course,  if  a  man  were  able  to  go  into  a  saloon 
and  himself  buy  all  of  the  intoxicating  liquor  he  wanted, 
there  would  be  no  occasion  to  have  some  one  else  procure 
it  for  him.  The  evidence  was  evidently  not  introduced  by 
the  state  for  the  purpose  of  showing  the  habits  of  Robbins, 
though  it  may  possibly  have  had  some  bearing  on  that 
question.  But,  in  any  event,  it  was  competent  along  the 
line  first  suggested. 

The  defendant  called  witnesses  in  his  behalf  tending 
to  show  that  Robbins  was  not  a  person  in  the  habit  of 
J.  ExAMiMATioM      bccoming  intoxicated,    and   they  so   testified 

or  WITHB85M.     ^j^j^  moTQ  OT  Icss  certainty.    One  of  the  wit- 
nesses testified  that  he  had  known  Mr.  Robbins  a  great 
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many  years,  that  he  was  not,  to  his  knowledge,  a  person 
in  the  habit  of  becoming  intoxicated,  and  that  he  had 
never  seen  him  intoxicated.  On  his  cross-examination  the 
witness  testified  that  he  had  never  taken  any  particular 
notice  of  the  habits  of  Mr.  Bobbins,  nor  watched  him  any 
closer  than  he  had  watched  anybody  else,  and  could  not 
say  how  much  he  was  drinking  every  day.  On  redirect  ex- 
amination, he  was  asked  whether  he  was  well  enough  ac- 
quainted with  the  people  of  the  town  to  know  what  people 
were  drinking  and  those  who  were  not  drinking,  and  an  ob- 
jection to  that  question  was  sustained,  as  was  also  an  ob- 
jection to  a  question  asking  him  whether  or  not  he  would 
need  to  pay  any  particular  attention  to  an  individual  to 
know  whether  or  not  he  was  in  the  habit  of  becoming  in- 
toxicated. Another  one  of  the  defendant's  witnesses,  on 
direct  examination,  was  asked  whether  he  would  have  known 
if  Mr.  Bobbins  was  a  person  in  the  habit  of  becoming  in- 
toxicated. We  think  there  was  no  error  in  either  of  these 
rulings.  Both  witnesses  testified  that,  in  their  judgment, 
Mr.  Bobbins  was  not  a  person  in  the  habit  of  becoming 
intoxicated,  and  the  latter  questions  were  in  the  nature 
of  the  cross-examination  of  defendant's  own  witnesses  and 
had  no  tendency  to  strengthen  the  testimony  which  they 
had  already  given  in  his  behalf.  And,  furthermore,  the 
question  called  for  the  conclusions  of  the  witnesses. 

The  defendant  also  says  that  he  was  not  permitted  to 
show  good  character  in  his  defense.  Of  course,  it  is  al- 
ways permissible  for  the  accused  to  show  his  general  good 

character;   but   there  was  no   attempt  made 
or  GOOD  in  this  case  to  do  so.     The  questions  asked 

the  witnesses  on  character  were  as  follows: 
"You  may  state  what  his  (the  defendant's)  habits  are  as  to 
intoxicating  liquors,  industry,  etc."  "You  may  state  what 
you  know  of  Mr.  Beede  in  regard  to  being  sober,  indus- 
trious." Neither  of  these  questions  tended  to  show  gen- 
eral good  character,  nor  did  they  relate  to  any  trait  in- 
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volved  in  this  investigation.  Beede  was  not  on  trial  for 
being  intoxicated  or  using  intoxicating  liquors. 

The  defendant's  principal  contention  is  that  the  evi- 
dence was  insufficient  as  a  whole  to  sustain  the  necessary 
finding  that  Bobbins  was,  at  the  time  of  the  alleged  pro- 
curement of  the  liquor  for  him  by  the  de- 

LiguoK  Foi        fendant,  a  person  in  the  habit  of  becoming 

OWE   IM    THE  .  .  ,  mi  •  i  i  l   • 

HABIT  OF  intoxicated.      The    evidence    on    the    subject 

BECOMING   IN-  ^  '' 

evfdenc"'         ^*^  Conflicting,  and  it  may  be  said  that  the 

larger  number  of  witnesses  testified  that 
they  had  never  seen  or  that  they  had  never  thought  Rob- 
bins  was  in  the  habit  of  becoming  intoxicated;  but  there 
was  positive  testimony  that  such  was  his  habit,  and  we 
think,  from  a  careful  examination  of  the  evidence,  that  it 
was  a  question  for  the  jury. 

One  or  two  of  the  witnesses  called  by  the  state  testi- 
fied that  they  did  not  know  that  Mr.  Bobbins  was  a  man 
in  the  habit  of  becoming  intoxicated,   and  the   defendant 

5.  Evidence:  im-     ^^7^  ^^*  ^^^  stsite  should  havo  been  conclud- 
peschment         ^^  -^^  ^^^  testimony  of  such  witnesses.     But 

such  is  not  the  rule.  While  it  is  true  that  a  party  may 
not  ordinarily  impeach  a  witness  that  he  has  called,  it 
does  not  follow  that  lie  is  bound  by  all  of  the  statements 
made  by  such  witness.  He  may  prove  differently  by  other 
witnesses,  and  still  not  be  open  to  the  objection  of  attempt- 
ing to  impeach  his  own  witnesses.  Moreover,  it  is  very 
often  the  case  that  the  state  in  criminal  trials  is  compelled 
to  rely,  to  a  greater  or  less  extent,  upon  the  testimony 
of  hostile  witnesses,  and,  if  the  rule  contended  for  by 
appellant  were  to  prevail,  the  state  would  often  be  very 
helpless. 

We  find  no  error  in  the  record  that  would  justify  a 
reversal  of  this  judgment,  and  it  must,  therefore,  be  af- 
firmed. The  state  filed  an  amendment  of  two  pages  to 
the  appellant's  abstract,  and  the  appellant  submits  with  the 
case  a  motion  to  strike  the  amended  abstract  because  it  is 
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unnecessary.     The  motion  is  overruled.     The  judgment  is 
CLfpmied* 


ksToisno  MiOLiACcto,  Administrator  of  the  Estate  of 
Fbank  Miqliaccio^  v.  Smith  Fuel  Company.  W.  J. 
Smith^  £.  C.  Smith^  Appellants. 

Negligence:    leaving  horses  untied  on  public  street.    To  leave  a 

1  team  on  a  public  street  untied  and  unattended  is  prima  facie  evi-. 
dence  of  negligence  requiring  a  submission  of  that  issue  to  the 
jury. 

Same:    personal  injury:   place  of  accident:   evidence.    The  testi- 

2  mony  of  two  witnesses  that  decedent  was  on  a  public  street  when 
killed  by  defendant's  runaway  team  authorized  a  submission  of 
the  question  as  to  where  the  accident  occurred. 

Same:    new  trial:   inadequacy  of  verdict.    Inadequacy  of  the  ver- 

3  diet  is  ground  for  a  new  trial.  In  this  action  a  verdict  of  less 
than  fifty  dollars  for  the  death  of  a  man  thirty-six  years  of  age, 
shown  to  be  a  steady  worker  and  earning  a  dollar  and  eighty 
cents  per  day,  was  so  inadequate  as  to  warrant  a  new  trial,  even 
though  it  did  not  appear  that  he  had  accumulated  any  property. 

New  trial:     misconduct  of  jurors:    evidence.     Affidavits  of  jurors 

4  that  they  understood  an  appeal  could  not  be  taken  if  the  verdict 
was  less  than  a  specified  amount,  and  that  to  prevent  an  appeal 
they  joined  in  such  verdict,  although  contrary  to  the  instructions' 
of  the  court;  relate  to  matters  inhering  in  the  verdict,  and  will 
not  support  a  motion  for  a  new  trial  on  the  ground  of  misconduct. 

Appeal  from  Polk  District  Court. — ^Hon.  Jame9  A.  Howe, 

Judge. 

Tuesday,  Apeil  4,  1911. 

Action  for  damages,  resulting  in  a  verdict  for  plain- 
tiflF.  Upon  his  motion  a  new  trial  was  ordered.  Defend- 
ants appeal. — Affirmed. 

Clark  d  Hutchinson,  for  appellants. 
Vol.  151  Ia.— 45. 
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Bradahaw  &  McClain,  for  appellee. 

Ladd,  J. — The  Smith  Fuel  Company  is  a  copartner- 
ship composed  of  W.  J.  and  £.  C.  Smith  and  was  en- 
gaged as  retail  dealers  in  fuel.  On  the  morning  of  April 
17,  1907,  one  Holmes,  employed  by  Malloy,  drove  his  team 
in  front  of  the  Des  Moines  Clay  Manufacturing  Company's 
office,  tied  the  lines  about  the  brake  handle,  and  went  into 
its  office,  about  eighty  feet  distant,  for  orders.  Shortly 
afterwards  H.  Gunson,  who  was  in  the  employment  of  the 
Smith  Fuel  Company  and  driving  one  of  its  teams,  drove 
up  behind  Holmes'  wagon,  tied  his  lines  to  the  brake 
handle,  and  went  into  the  office  for  the  same  purpose. 
Neither  team  was  hitched  or  restrained  in  any  other  way, 
and  no  one  was  left  to  watch  them.  While  the  men  were 
gone,  both  teams  ran  away.  The  defendant's  team  ran  over 
Frank  Migliaccio,  causing  injuries  from  which  he  died  on 
the  same  day.  The  jury  returned  a  verdict  of  $49.50  as 
damages  to  his  estate,  and  on  plaintiff's  motion  a  new 
trial  was  granted.  The  defendants  contend  that  this  was 
error,  for  that:  (1)  The  evidence  did  not  make  out  a  case 
for  the  jury;  (2)  the  verdict  was  not  so  inadequate  as  to 
justify  the  interference  of  the  court;  (3)  that  the  alleged 
misconduct  of  the  jury  was  such  as  inhered  in  the  verdict. 
These  propositions  may  be  disposed  of  in  the  order  men- 
tioned. 

I.  The  petition  alleged  that  the  team  was  ^'negligently 
left  standing  without  being  hitched  or  tied,  and  was  negli- 
gently left  in  a  dangerous  place,"  and  the  defendants  insist 

that  the  evidence   was   insufficient  to   make 
1.  neclicehc«:       out  a  prima  facie  case  for  the  jury.     Or- 
hortM^unticd      diuarily,  whether  leaving  a  horse  or  team  un- 
street  guarded  and  unhitched  is  negligent,  is  a  ques- 

tion for  the  jury  to  determine.     The  rule  is 
well  stated  in  Qriggs  v.  Fleckenstein,  14  Minn.  81  (QiL  62, 
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100  Am.  Dec.  199)  :  "The  degree  of  care  required  of  the 
plaintiff  and  those  in  charge  of  his  horse  at  the  time  of 
the  injury  is  that  which  would  be  exercised  by  a  person 
of  ordinary  care  and  prudence  under  like  circumstances. 
It  can  not  be  said  that  the  fact  of  leaving  the  horse  un- 
hitched is  in  itself  negligence.  Whether  it  is  negligence  to 
leave  a  horse  unhitched  must  depend  upon  the  disposition 
of  the  horse;  whether  he  was  under  the  observation  and 
control  of  some  person  all  the  time,  and  many  other  cir- 
cumstances; and  it  is  a  question  to  be  determined  by  the 
jury  from  the  facts  of  the  case."  As  announcing  the  same 
rule,  see  Park  v.  O'Brien,  23  Oonn.  339;  Phillips  v.  De- 
wald,  79  Ga.  732  (7  S.  E.  151,  11  Am.  St  Eep.  458) ; 
Doyle  V.  Detroit  Omnibus  Co.,  105  Mich.  195  (62  K  W. 
1031) ;  Gorsuch  v.  Swan,  109  Tenn.  36  (69  S.  W.  1113, 
97  Am.  St.  Rep.  836) ;  Haywood  v.  Hamm,  77  Oonn.  158 
(58  Atl.  695)  ;  Moulton  v.  Aldrich,  28  Kan.  300;  1  Thomp- 
son, Neg.,  sections  1294,  1295 ;  White's  Sup.,  section  1294. 

An  examination  of  the  decisions  and  textbooks  indi- 
cates that  by  the  great  weight  of  authority  the  leaving  of 
a  horse  or  team'  unhitched  and  unguarded  in  a  public  street 
is  at  least  prima  facie  evidence  of  negligence.  Here  the 
team  was  left  standing  in  the  yards  of  the  Des  Moines 
Clay  Manufacturing  Company,  but  these  opened  into  the 
street,  so  that  it  was  quite  as  dangerous  to  leave  the  team 
unhitched  where  it  was,  as  though  in  the  highway.  The 
driver  not  only  left  his  horses  at  a  distance  of  eighty  feet 
untied,  but  out  of  view.  He  must  have  known  that,  as  it 
was  about  seven  o'clock,  the  whistle  was  likely  to  blow,  and 
must  have  appreciated  that,  as  his  team  was  behind  that 
of  Holmes,  if  one  started,  the  other  would  be  likely  to  do 
the  same.  Even  though  his  team  was  gentle,  we  think  the 
circumstances  were  such  as  to  make  out  a  prima  facie  case 
of  negligence  on  the  part  of  the  defendant's  employee  re- 
quring  the  submission  of  the  issue  to  the  jury. 

It  is  said  that  the  collision  did  not  take  place  in  the 
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street     As  Trincola  testified  that  when  hurt  the  decedent 

was  right  where  Sixth  Street  connects  with 
peracmai  in-       Seventh,  and  both  he  and  Dafitto  swore  that 

jury:  pUcc  '  r^»      t       n  t 

of  accident:       dcccdent    was    on    Sixth    street    when    run 

evidence. 

over,  the  issue  as  to  whether  the  collision 
took  place  on  the  highway  was^  to  saj  the  least,  for  the 
jury. 

H.  Appellants  insist  that  the  verdict  was  not  so  in- 
adequate as  to  justify  the  granting  of  a  new  trial.  The 
deceased  was  thirty-six  years  of  age,  and  his  expectancy 
3.  Sams:  ^^  ^^^®   accordiug  to  the   life  tables,    30.32 

faJdequlcy        ycars.     He  was  a  steady  worker  and  earned 
of  verdict.         ^^  gQ  pgy  ^^y      ^  witness  testified  that  he 

had  returned  to  Italy  to  marry,  and  that  he  had  heard  he 
was  married.  He  had  accumulated  no  property.  Even 
with  such  a  record,  we  are  not  ready  to  say  that  the  dis- 
trict court  erred  in  treating  the  verdict  as  absurdly  inade- 
quate. No  argument  is  necessary  to  prove  its  perverse 
character.  It  is  hardly  conceivable  that  a  jury,  having 
a  proper  conception  of  its  duty  and  uninfluenced  by  con- 
siderations other  than  a  desire  of  rightly  discharging  it, 
could  have  reached  such  a  conclusion.  There  was  no  abuse 
of  discretion  by  the  trial  court  in  granting  a  new  trial  on 
this  ground  alone.  Ward  v.  Marshalltown  Light,  Power 
&  Railroad  Co.,  132  Iowa,  578.  See  Witney  v.  Milwaukee, 
65  Wis.  409  (27  N.  W.  39).  The  authority  of  the  court 
to  grant  a  new  trial  because  of  the  inadequacy  of  the  ver- 
dict was  sufficiently  vindicated  in  TathweU  v.  Cedar  Rapids, 
122  Iowa,  50. 

III.     One  of  the  grounds  of  motion  for  a  new  trial 
was  misconduct  on  the  part  of  the  jurors.     Some  of  them 
made  affidavits  that  they  understood  appeal  to  the  Supreme 
New  TiiAL-        Court  could  uot  bc  taken  where  the  verdict 
ohl^oT^        is  less  than  $50;  that  they  were  influenced 
evidence.  j^  agreeing  to  a  lesser  sum  in  order  to  pre- 

vent either  party  from  appealing;  and  did  not  base  their 
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finding  on  the  probable  loss  to  decedent's  estate.  Defend- 
ants moved  that  these  affidavits  be  stricken  from  the  files, 
and  this  might  v^ell  have  been  done.  The  jury  was  cau- 
tioned to  determine  the  "case  according  to  the  evidence 
produced  and  submitted  to  you  in  open  court  on  the  trial 
and  the  law  as  given  in  charge  by  the  court  and  these 
instructions,  and  upon  nothing  else,"  and  of  their  duty 
"to  follow  the  law  as  given  by  the  court,"  and  they  can  not 
be  heard  to  impeach  their  verdict  by  mei'ely  assigning 
reasons  for  assenting  thereto  inconsistent  with  those  which 
should  have  actuated  them  in  the  discharge  of  their  duty. 

In  ^ard  v.  Thompson,  48  Iowa,  588,  a  motion  for  a 
new  trial  on  the  ground  that  some  of  the  jurors  supposed 
exemplary  damages,  if  allowed,  would  go  to  the  school  fund, 
though  nothing  had  been  said  in  the  instructions  on  that 
subject,  was  overruled;  the  court  saying  that  "affidavits 
are  not  admissible  to  show  the  understanding  of  the  jurors." 
In  Fox  V.  Wunderlich,  64  Iowa,  187,  the  rule  was  laid 
down  that:  "The  ground  on  which  he  (the  juror)  agreed 
to  the  verdict  is  a  matter  which  essentially  inhered  in  it, 
and  his  affidavit  can  not  be  received  to  explain  or  contra- 
dict it."  In  Wright  v.  I.  £  M.  Tel  Co.,  20  Iowa,  195, 
the  court  said,  among  other  things:  "The  juror  should  not 
be  heard  to  contradict  or  impeach  that  which  in  the  legi- 
timate discharge  of  his  duty  he  has  solemnly  asseverated." 

In  State  v.  Dudley,  147  Iowa,  645,  the  affidavits  of 
jurors  that  they  had  considered  the  witnesses'  evidence 
otherwise  than  directed  by  the  instructions  was  held  to  be 
a  matter  inhering  in  the  verdict;  and  it  was  said  that 
"affidavits  of  jurors  that  they  have  been  unduly  infiuenced 
by  their  fellows,  or  of  the  reasons  for  assenting  to  the  ver- 
dict, or  of  the  improper  arguments  resorted  to  in  the  jury 
room,  or  that  they  did  not  assent  to  the  verdict,  or  that 
it  was  not  the  result  of  their  deliberate  judgment,  or  they 
did  not  understand  the  instructions  of  the  court  as  these 
matters  inhere  in  the  verdict,  are  incompetent  and  can  not 
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be  received  to  impeach  the  jury's  findings."  The  deci- 
sions there  cited  fully  sustain  this  statement  of  the  law. 
Here  the  affidavits  were  that  it  was  claimed  by  some  of 
the  jurors  that  no  appeal  could  be  taken  where  the  verdict 
was  less  than  a  specific  amount,  and  that  to  prevent  an  ap> 
peal,  although  contrary  to  the  instructions  given,  they 
joined  in  the  verdict.  That  this  amounted  to  no  more  than 
stating  a  reason  for  agreeing  thereto  is  apparent,  and  it 
was  of  a  matter  inhering  in  the  verdict,  and  because  of 
this  the  affidavits  should  have  been  stricken. 

The  case  is  to  be  distinguished  from  WUberding  v. 
Dubuque,  111  Iowa,  484,  and  Douglass  v.  Ague,  125  Iowa, 
67,  in  that  these  decisions  were  based  upon  the  considera- 
tion of  statements  of  fact  having  a  direct  bearing  on  the 
issues  by  jurors  during  their  deliberation;  while  here  the 
claim  is  that  a  reason  alone,  not  suggested  in  the  instruc- 
tions or  evidence,  influenced  some  of  them  to  disregard  the 
instructions  in  order  to  influence  subsequent  procedure  in 
the  case.  It  follows  that  a  new  trial  could  not  have  been 
granted  properly  because  of  the  alleged  misconduct  of  the 
jurors. 

There  was  no  abuse  of  discretion  in  setting  aside  the 
verdict  and  awarding  a  new  trial  because  of  the  inadequacy 
of  the  verdict. — Affirmed. 


S.  M.  Klinb^  Appellant,  v.  L.  C.  Nicholson. 

Physicians:    malfractics:   evidence.    In  this  action  to  recover  com- 

1  pensation  for  medical  services  the  defendant  interposed  a  counter- 
claim of  damages  for  malpractice  and  the  evidence  is  held  to 
justify  a  submission  of  the  issue  of  plaintiffs  negligence  as 
charged  in  the  counterclaim. 

Same:     exercise  of  sku^l:    fact  questiok.     Although  a  physician 

2  may  possess  the  requisite  knowledge  and  skill  necessary  to  the 
proper  treatment  of  his  patient,  still  it  is  for  the  jnry  to  say,  in 
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the  light  of  expert  evidence,  whether  he  did  exercise  proper  skill 
and  judgment  in  a  particular  case. 

Same:    degree  of  skill.    A  physician  who  uses  such  reasonable  skill 

3  and  diligence  as  is  used  by  physicians  in  similar  localities  is  not 
liable  for  the  result  of  the  treatment. 

Same:     measure  of  skill  required:    instruction.    In  an  action  for 

4  malpractice  arising  in  a  small  place,  where  the  standard  of  medical 
practice  is  shown  to  be  no  higher  than  that  of  similar  localities, 
an  instruction  that  negligence  is  the  doing  of  some  act  which 
under  the  circumstances  would  not  be  done  by  other  average 
physicians  of  that  vicinity,  while  erroneous  because  failing  to 
measure  defendant's  skill  by  that  of  physicians  in  similar  locali- 
ties, was  not  on  that  account  prejudicial  to  defendant. 

Appeal  from  Oreen  District  Court. — ^Hon.  F.  M.  Powbbs, 

Judge. 

Wednesday,  April  6,  1911. 

Action  to  recover  compensation  for  medical  services 
rendered  by  plaintiff  to  defendant  in  the  delivery  of  de- 
fendant's wife  during  child  labor  and  subsequent  surgical 
treatment  for  resulting  injuries.  There  was  a  counterclaim 
of  damages  for  malpractice.  The  jury  returned  a  verdict 
for  defendant  for  $459,  and  from  judgment  on  such  ver- 
dict plaintiff  appeals. — Affirmed. 

B.  0.  Clark  and  Ouemsey,  Parker  &  Miller,  for  ap- 
pellant. 

W.  C.  Saul,  for  appellee. 

McCuuN,  J. — The  allegations  in  the  counterclaim  of 
negligence  submitted  to  the  jury  were  that  plaintiff  in 
effecting  the  delivery  of  defendant's  wife  during  child 
labor,  negligently  used  defective  instruments ;  that  in  the  neg- 
ligent and  unskillful  use  of  the  instruments  he  lacerated  and 
wounded  defendant's  wife;  that  he  afterwards  treated  such 
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laceration  in  a  negligent  and  unskillful  manner;  that  in 
treating  the  wound  he  was  so  negligent  and  unskillful  that 
he  failed  to  properly  dress  the  same;  and  that  by  such 
negligent  and  unskillful  treatment  the  wound  was  prevented 
from  healing. 

I.  At  every  stage  of  the  case  counsel  for  plaintiff 
raised  questions  as  to  whether  there  was  any  evidence  tend- 
ing to  show  negligence  on  the  part  of  plaintiff  and  as  to 

whether  there  was  any  evidence  as  to  each  of 

I      PsYSICIANS*  « 

malpractice':       the  spccific  foHUs  of  negligeuoe  alleged  in  the 

counterclaim  submitted  by  the  court  to  the 
jury's  consideration.  It  would,  of  course,  be  impractical 
to  attempt  to  set  out  a  synopsis  of  the  testimony  as  col- 
lected in  appellant's  argument,  which  occupies  many  pages, 
for  the  purpose  of  showing  that  there  was  some  evidence 
to  sustain  defendant's  allegations  as  to  each  of  the  kinds 
of  negligence  submitted.  It  is  enough  for  this  opinion  to 
say  that  there  was  evidence  tending  to  show  that  plaintiff 
used  forceps  in  effecting  delivery  without  waiting  a  suffi- 
cient time  to  see  whether  by  his  assistance  delivery  could 
not  have  been  effected  without  the  use  of  such  an  instru- 
ment, and  that,  as  the  use  of  instruments  is  more  likely  to 
result  in  rupture  involving  the  danger  of  subsequent  op- 
erations, plaintiff  proceeded  in  a  negligent  manner.  We 
are  justified  in  construing  the  allegation  as  to  negligent  use 
of  instruments  as  covering  use  of  instruments  when  in  the 
exercise  of  reasonable  care  and  judgment  they  should  not 
have  been  used,  as  well  as  the  negligent  use  of  instru- 
ments as  and  when  they  were  used.  If  defendant's  tes- 
timony is  to  be  believed,  plaintiff  used  defective  instru- 
ments; that  is,  forceps  tied  together  after  they  were  ad- 
justed on  the  head  of  the  infant  with  a  string,  rag,  or 
piece  of  silk,  with  the  result  that  the  fastening  broke  and 
allowed  the  forceps  to  pull  loose,  causing  a  rupture  of  the 
parts,  when,  if  the  forceps  had  been  of  a  proper  kind  or 
properly   fastened,   such   result   would  not  have   followed. 
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The  evidence  tended  to  show  that  the  plaintiff  used  an 
amount  of  force  and  violence  in  attempting  to  extricate  the 
infant  from  its  mother's  womb  which  was  unnecessary  and 
improper,  resulting  in  needless  injuries  to  the  patient, 
including  rupture  of  the  perineum  and  sphincter  muscle. 
The  evidence  also  tended  to  show  an  improper  method  of 
treatment  after  the  rupture  occurred  with  the  result  that 
the  injury  has  not  been  entirely  repaired.  We  reach  the 
conclusion  that  under  the  evidence,  the  court  did  not  err  in 
submitting  the  question  of  plaintiff's  negligence  to  the  jury 
nor  in  submitting  to  them  each  of  the  allegations  of  negli- 
gence as  they  were  submitted. 

11.     The  contention  for  the  plaintiff  running  through 
the  various  divisions  of  his  argument  relating  to  the  suffi- 
ciency of  the  evidence  seems  to  be  that  if  plaintiff,  having 
Same-  *^®  knowledge  and  skill  required  in  the  prac- 

Smf*'fact'        tice  of  his  profession,  erred  only  in  his  judg- 
question.  meut  as  to  whether  instruments  should  not 

at  the  time  have  been  used  in  effecting  delivery  and  in 
the  method  of  using  instruments  to  effect  delivery,  he  is 
not  liable  for  the  reason  that  his  duty  was  only  to  exer- 
cise reasonable  care  and  judgment.  But  it  was  still  for 
the  jury  to  say  under  proper  instructions  whether,  conced- 
ing plaintiff  to  possess  the  requisite  knowledge  and  skill, 
he  did  in  the  particular  case  use  the  care  and  judgment 
which  as  such  a  physician  he  ought  to  have  used.  If  he 
was  careless  or  did  not  use  the  judgment  which  a  compe- 
tent physician  would  ordinarily  use  under  the  circum- 
stances of  the  case,  then  he  is  liable  in  damages.  These 
questions  are  to  be  determined,  of  course,  in  the  light  of 
expert  evidence  as  to  what  a  reasonable,  judicious,  and 
careful  physician  would  do  under  like  circumstances;  but 
it  was  for  the  jury  to  say  whether,  in  the  light  of  the  ex- 
pert evidence,  the  plaintiff  did  exercise  the  care,  skill  and 
judgment  required.  The  proposition  is  so  self-evident  that 
citation   of  authority   in   its   support   is   hardly  necessary, 
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but  see  Smothers  v.  Hanks,  34  Iowa,  286;  Almond  v. 
Nugent,  34  Iowa,  300 ;  Peck  v.  Hutchinson,  88  Iowa,  320 ; 
Whitesell  v.  Hill,  101  Iowa,  629;  Mucci  v.  Houghton, 
89  Iowa,  608 ;  Dunbauld  v.  Thompson,  109  Iowa,  199. 

III.     In  three  different  instructions  the  jury  was  told 
in  effect  that,  if  plaintiff  possessed  and  employed  in  the 
treatment  of  defendant's  wife  such  reasonable  skill  and  dili- 
3.  Samb:  degree      ge^ce    as   Were    ordinarily   exercised    in   his 
of  siriii.  profession  at  and  in  localities  similar  to  that 

in  which  he  practiced,  then  he  was  not  responsible  for  the 
result  of  the  operation.  This  statement  of  law  is  in  accord- 
ance with  the  decisions  of  this  court.  Whitesell  v.  HiU, 
101  Iowa,  629,  and  cases  cited  therein. 

But  in  one  instruction  the  law  was  thus  stated :     'Tf^- 
ligence  in  this  case  as  applied  to  plaintiff  consists  in  the 
doing  by  plaintiff,  in  the  treatment  of  the  defendant's  wife. 
Same-  ^^  somo   act   that  a   physician  and  surgeon 

Slfi* required:  posscssiug  and  oxcrcising  the  average  skill 
instruction.  ^^^  ^^^^  ^£  ^j^^  mcdical  profcssiou  in  the  vi- 
cinity of  the  defendant's  residence  would  not  ordinarily 
do  under  like  circumstances."  And  the  contention  for  ap- 
pellant is  that  by  this  instruction  the  plaintiff  was  required 
to  possess  and  exercise  the  care  and  skill  usually  possessed 
and  exercised  in  the  vicinity  of  the  defendant's  residence, 
rather  than  that  usually  possessed  and  exercised  in  similar 
localities.  It  may  be  that  under  some  circumstances  the 
rule  as  thus  stated  would  be  erroneous  and  prejudicial.  In 
Whitesell,  v.  Hill,  supra,  it  was  held  that  the  plaintiff, 
suing  the  physician  for  damages  and  appealing  on  account 
of  the  insuflSciency  of  the  verdict,  might  properly  complain 
of  an  instruction  such  as  the  one  above  quoted  on  the 
ground  that  it  did  not  require  the  possession  and  exercise 
by  the  defendant  of  the  skill  and  care  usually  possessed 
and  exercised  in  similar  localities.  The  distinction  taken  is 
between  similar  localities  in  general  and  a  particular  lo- 
cality.   But  even  in  that  case  the  erroneous  instruction  was 
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held  not  to  be  prejudicial  in  view  of  the  fact  tht^t  several 
educated  and  experienced  physicians  of  the  vicinity  testified, 
and  it  did  not  appear  that  they  were  incompetent;  the  pre- 
sumption being  that  they  had  the  average  ability  ordi- 
narily possessed  by  men  of  their  profession  in  similar  lo- 
calities. 

Now  in  the  present  case  the  complaint  of  the  in- 
struction is  not  on  behalf  of  the  party  complaining  of  the 
malpractice,  but  on  the  part  of  the  physician  charged  with 
such  malpractice;  and  how  it  can  be  said  that  he  is  pos- 
sibly prejudiced,  in  view  of  the  fact  that  the  vicinity  was 
a  small  country  town,  and  that  the  testimony  relied  upon 
as  against  him  was  principally  the  testimony  of  physicians 
practicing  in  larger  places,  we  are  unable  to  understand. 
One  physician  of  the  vicinity  did  testify;  but  there  is 
nothing  in  his  testimony  from  which  it  could  be  inferred 
or  surmised  that  the  standard  of  practice  in  that  vicinity 
was  higher  than  in  similar  localities;  and,  unless  the  jury 
might  have  been  led  to  exact  of  plaintiff  a  higher  stand- 
ard of  skill  and  care  than  required  in  similar  localities, 
then  plaintiff  could  not  possibly  have  been  prejudiced  by 
the  instruction.  As  supporting  the  view  that  such  an  in- 
struction as  above  quoted,  though  erroneous,  may  be  non- 
prejudicial in  a  case  where  the  physican  is  appealing  from 
a  judgment  against  him,  see  Dunbauld  v.  Thompson,  109 
Iowa,  199. 

In  Ferrell  v.  Ellis,  129  Iowa,  614,  an  instruction  on 
this  general  subject  was  held  erroneous  and  prejudicial  in 
its  nature,  not  because  it  referred  to  the  vicinity  rather  than 
similar  localities,  but  because  it  contained  no  limitation 
whatever  and  required  the  physician  who  appealed  to  pos- 
sess the  reasonable  degree  of  skill  and  learning  ordinarily 
exercised  by  members  of  the  profession  without  regard  to 
locality,  and  the  court  there  calls  attention  to  the  fact 
that,  although  the  locality  in  which  the  physician  practiced 
was  a  mere  country  village  too  small  to  find  place  in  the 
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census  enumeration,  physicians  testifying  against  him  were 
practitioners  in  places  of  considerable  size.  If  the  com- 
plaint here  was  that  the  localities  with  reference  to  which 
physicians  testified  against  this  appellant  were  not  similar 
to  the  locality  in  which  appellant  practiced,  the  record 
would  give  some  force  to  the  objection,  but  no  such  ob- 
jection was  made  in  the  lower  court,  nor  is  it  urged  here; 
and  of  course  it  could  not  be  urged  here  now  for  the  first 
time. 

If  the  instruction  now  complained  of  might  be  errone- 
ous under  some  circumstances,  it  was  certainly  not  preju- 
dicial, as  affirmatively  appears  from  the  record. 

Finding  no  error  in  the  record  which  could  have  been 
prejudicial  to  the  appellant,  the  judgment  is  affirmed. 


J.  P.  Maktin,  Appellee,  v.  C.  E.  Stout,  Appellant. 

Partnership:  accounting:  EvroENCE.  In  this  action  for  an  accotint- 
ing  between  partners,  as  agents  for  the  sale  of  real  property, 
the  evidence  is  held  to  show  that  plaintiff  received  a  commis- 
sion for  effecting  an  exchange  of  stock  in  another  firm,  of  which 
he  was  a  member,  for  land;  and  that  the  defendant,  his  partner 
in  the  transaction,  was  entitled  to  share  in  the  commission  as 
firm  profits. 

Appeal  from  Harrison  District  Coturt. — ^Hon.  W.  R.  Gbeen, 

Judge. 

Wednesday,  April  6,  1911. 

Action  for  an  accounting  between  plaintiff  and  de- 
fendant in  relation  to  their  partnership  business  as  agents 
for  the  sale  of  real  estate.  There  was  a  decree  that  plain* 
tiff  recover  from  defendant  the  sum  of  $1,149.86,  and  de- 
fendant appeals. — Modified  and  affirmed. 
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C.  W.  Kellogg,  for  appellant. 

J.  S.  Dewell,  for  appellee. 

Deemeb^  J. — The  acconnting  covers  various  items  or 
receipts  and  disbursements  by  the  partners  as  to  which 
there  was  some  controversy  in  the  trial  court.  But  prac- 
tically the  only  contention  in  argument  here  is  as  to  the 
failure  of  plaintiff  to  account  for  $1,880  in  cash  received 
in  a  transaction  which  involved  the  transfer  of  the  stock  of 
the  Devore  Novelty  Company,  a  partnership  of  which  plain- 
tiff was  a  member,  and  $6,000  in  cash  to  one  Pond  in  ex- 
change for  what  is  described  as  the  San  Luis  Valley  land 
in  Colorado,  and  the  sole  question  of  fact  at  the  basis  of 
this  controversy  is  as  to  whether  plaintiff  received  this 
$1,880  as  commission  from  Pond  in  effecting  this  transfer. 
The  trial  court  found  that  this  money  was  received  by 
Martin  as  a  commission,  but  that  he  should  account  to  the 
novelty  company  or  the  stockholders  thereof,  and  there- 
fore reached  the  conclusion  that  plaintiff  was  not  bound 
to  account  to  defendant  for  one-half  of  the  amount. 

It  is  contended  for  appellant  that  Martin  received  this 
money  as  commission  for  the  sale,  and  that  he  should  ac- 
count for  the  same  to  the  defendant  The  parties  conceded 
that  under  the  partnership  arrangement  each  was  entitled 
to  deal  with  his  own  property  without  accounting  for 
any  commission  to  the  other,  and  it  is  claimed  that 
the  amount  received  or  retained  by  Martin  in  Qonnection 
with  the  transfer  of  the  stock  of  the  Devore  Novelty  Com- 
pany was  with  reference  to  his  own  personal  matters  and 
should  not  be  considered  on  this  accounting.  Plaintiff  Mar- 
tin was  a  stockholder  in  an  Iowa  corporation  known  as  the 
"Devore  Novelty  Company."  This  company,  or  the  mem- 
bers thereof,  traded  the  stock  of  said  company  to  one  Pond, 
who  resided  in  Colorado  Springs,  Colo.,  for  some  land  ly- 
ing in  what  is  known  as  the  San  Luis  Valley.    In  connec- 
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tion  with  this  trade  he  (Martin)  received  $1,880,  in  cash 
from  Mr.  Pond.  Martin  says  that  in  this  trade  he  was  act- 
ing for  Devore  Novelty  Company.  His  testimony  with  ref- 
erence to  the  matter  is  as  follows:  "The  way  this  deal 
came  up  with  the  novelty  business,  I  took  the  matter  up 
with  Yates  &  McClain  and  Lougee  of  Council  Bluffs  on  a 
trip  to  the  San  Luis  Valley  myself,  and  I  made  the  deal 
finally  later  on.  When  I  made  that  deal,  Charles  Pond 
owned  the  San  Luis  Valley  land.  Charles  Pond  paid  me 
$1,880,  but  not  as  a  commission.  I  demanded  it  from  the 
company.  The  company  were  paying  him  his  price  for  the 
$22,000.  They  paid  cash,  the  difference  between  what 
they  traded  and  what  the  land  came  to.  They  paid  $6,000 
cash  and  a  mortgage  for  $11,000.  As  a  matter  of  fact, 
Pond  paid  in  cash  $1,880  at  the  time  the  trade  was  made. 
We  don't  deny  it.  And  that  was  not  any  part  of  the  $6,000 
I  paid  him.  I  still  have  got  the  $1,880.  I  do  not  know  as 
I  ever  talked  with  any  member  of  the  company  before  get- 
ting the  $1,880  that  I  was  to  give  it  to  them  or  any  part 
of  it." 

It  is  true  that  Martin  claims  he  did  not  receive  the 
money  from  Pond  as  a  commission ;  but  the  testimony  shows 
that  the  president  of  the  novelty  company  understood  that 
the  amount  paid  to  Martin  was  a  commission  from  Pond. 
This  witness  testified  as  follows:  "I  knew  Martin  and 
Stout  were  in  partnership.  They  were  partners  at  the  time 
and  conducted  a  real  estate  business.  I  knew  Mr.  Martin 
was  acting  as  agent  for  Tates  &  McClain  when  he  was 
dealing  in  this  land  with  the  Devore  Novelty  Company. 
I  understood  he  was  working  for  Yates  &  McClain  be- 
fore the  trade  was  made."  Yates  &  McClain,  the  parties 
referred  to  by  the  witness,  were  interested  with  Pond  in 
the  Colorado  land,  and  Martin  &  Stout  were  acting  with 
them  and  with  others  in  disposing  of  the  land.  The  presi- 
dent of  the  company  also  testified  as  follows:  "This 
$1,880  was  made,   as  I  understand,  from  the  land  deal. 
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Mr.  Martin  closed  up  the  land  deal.  I  do  not  know  ex- 
actly when  Mr.  Martin  got  it.  Since  that  time  Mr.  Mar- 
tin has  said  something  about  putting  it  in  a  jack  pot. 
When  we  bought  this  land,  each  one  of  us  put  up  our  share 
to  make  up  the  $6,000." 

The  vice  president  gave  the  following  testimony  with 
reference  to  the  matter:  "Prior  to  the  time  the  trade  was 
made  and  finally  consummated,  I  heard  nothing  of  Mr. 
Martin  receiving  a  commission.  The  first  I  heard  that 
Mr.  Martin  had  received  a  commission  from  Mr.  Pond  for 
trading  or  selling  the  land  to  the  Devore  Novelty  Com- 
pany was  after  the  trade  was  made.  I  think  it  was  about 
the  time  that  Mr.  Martin  and  Mr.  Stout  were  having  their 
controversy  over  this  commission,  that  I  first  received  this 
information.  Mr.  Martin  has  never  turned  any  of  this 
money  over  to  me  from  this  commission  he  has  received. 
There  was  some  talk  between  Mr.  Martin  and  stockholders 
in  which  Mr.  Martin  stated,  in  substance,  that  he  would 
pay  Mr.  Stout  one-half  of  that  commission  when  the  land 
in  the  San  Luis  Valley  was  sold,  or  words  to  that  effect. 
Mr.  Martin  told  me  that  (referring  to  the  above)  after  he 
and  Mr.  Stout  had  separated  and  dissolved  partnership. 
It  was  at  the  time  controversy  between  he  and  Mr.  Stout 
was  being  discussed.  I  knew  nothing  about  Mr.  Martin 
receiving  a  commission  prior  to  the  time  the  deal  was 
closed." 

Another  witness  who  was  interested  in  the  deal,  and  who 
was  in  the  employ  of  Pond,  the  landowner,  testified  as  fol- 
lows: "At  some  stage  of  the  proceedings  in  which  I  took 
part,  there  was  a  talk  of  a  commission  being  paid,  but  I 
do  not  know  whether  it  was  to  go  to  Martin  &  Stout,  or 
to  whom  it  was  to  go.  Q.  Before  you  closed  the  deal,  was 
there  anything  said  about  the  firm  of  Martin  &  Stout  hav- 
ing a  commission  ?  A.  I  do  not  know  who  was  to  have  it. 
Somebody  was  to  have  it.  Afterwards  I  learned  that  Pond 
paid  Martin.     I  knew  before  the  deal  was  closed.     I  knew 


thej  were  to  be  paid.  That  a  conmiission  was  to  be  paid 
to  Mr.  Martin.  I  do  not  recall  that  I  had  any  talk  with 
Mr.  Stout  about  it.  Mr.  Martin  in  the  first  agreement 
waa  to  have  $1  per  acre  for  aU  the  land  he  traded  with 
the  people  for  these  parties.     There  were  one  thousand  two 
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the  $ly880y  and  I  asked  him  why  he  did  not  expect 

divide  it    He  said  it  was  his  own  personal  deal." 

Plaintiff,  although  not  denying  much  of  this  testimoi 

says  that  he  did  not  receive  the  money  as  a  commissic 

thaty  if  he  did  so  receive  it,  it  was  compensation  to  him  : 

selling  his  own  property ;  and  that,  in  any  events  he  may 

liable  to  the  novelty  company,  and  that  no  judgment  shoi 

be  rendered  against  him.     He  testified,  however,  that 

received  the  $1,880  in  cash  from  Mr.  Pond  as  a  concessi 

from  him ;  that  it  was  not  a  commission,  and  that  he  did  i 

say  anything  about  it  to  his  co-stockholders  in  the  nove 

company  about  getting  the  money  until  after  the  deal  v 

closed  and  after  this  suit  was  commenced.     True  he  qui 

fied  this  last  statement   a  little;   but  he   always  insist 

that  he  did  not  receive  the  money  from  Pond  as  a  co 

mission,  preferring  to  call  it  a  concession  made  by  Poi 

The  amount  was  not  taken  from  the  purchase  price,  1 

Martin  received  it  in  cash  from  Pond.    He  told  the  cash 

of  the  bank  in  his  town  that  the  time  for  Stout  to  get  ] 

commission  was  after  the  land  was  all  sold,  ^^and  we  w< 

out  clear,  and  had  a  profit  of  $940,  then  it  was  time  : 

him  (Stout)  to  come  in."     There  was  other  outside  tej 

mony  tending  to  show  that  the  novelty  company  was  rep 

eented  by  certain  of  its  officers  in  finally  closing  the  Cc 

rado  land  transaction,  and  that  plaintiff  Martin  was  rea 

acting  for  Pond,  instead  of  for  the  company  or  its  stoi 

holders.    The  trial  court  was  of  the  opinion  that  the  mor 

in   dispute  was   a  commission  received  by  plaintiff  fr< 

Pond,  but  that,  as  he  (Martin)  might  be  held  liable  to  1 

novelty  company,  he  should  not  be  compelled  to  divide  1 

money  with  his  partner.  Stout.     Neither  the  novelty  co 

pany.nor  any  of  its  stockholders,  although  fully  advised, 

the  time  this  action  was  commenced,  of  the  facts,  has  ei 

made  any  claim  upon  Martin  for  any  part  of  the  money 

ceived  by  him  from  Pond.     The  vice  president,  who  v 

one  of  the  active  members  of  the  company,  testified  that  1 
Vol.  151  I  A.— 46. 
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company  never  recognized  the  firm  of  Martin  &  Stout  as 
being  in  any  way  connected  with  the  company  in  connec- 
tion with  the  land  deal.  He  also  testified  that  plaintiff 
stated  to  him  that  when  the  land  was  finally  disposed  of  he 
would  give  Mr.  Stout,  the  defendant,  one-half  of  the  com- 
mission, and  no  objection  was  made  by  this  officer  to  such 
an  arrangement.  Another  witness  testified  that  Mr.  Dewell 
arranged  the  terms  of  the  exchange  for  the  Devore  Novelty 
Company. 

Upon  this  testimony  we  are  constrained  to  hold  that 
Martin  exacted  a  commission  from  Pond  for  working  up 
the  deal,  that  he  received  it  as  such,  and  not  for  the  bene- 
fit of  the  company  or  the  stockholders  thereof.  This  is 
confirmed  by  the  thought  that  although  the  officers  of 
the  company  were  witnesses  upon  the  trial  and  knew  of 
the  claims  of  the  various  parties,  they  did  not  intervene 
in  this  action  or  make  any  claim  that  either  they  or  the 
company  or  the  stockholders  were  entitled  to  any  part  of 
the  money  collected  by  Martin  from  Pond.  This  being 
true,  it  follows  that  Martin  should  account  to  the  defend- 
ant for  one-half  the  commission  received  by  him  (Martin) 
upon  this  deal.  It  is  not,  sufficient  answer  to  this  to  say 
that  some  time  in  the  future  the  novelty  company  may 
make  some  claim  upon  plaintiff  or  upon  the  old  firm  of 
Martin  &  Stout.  The  decree  rendered  by  the  trial  court  is 
erroneous,  in  that  plaintiff  was  not  charged  with  $940,  being 
defendant's  share  of  this  commission,  and  the  judgment 
against  the  defendant  should  be  reduced  by  that  amount, 
leaving  the  sum  of  $209.86  as  the  amount  due  from  defend- 
ant to  plaintiff.  Other  items  of  account  need  not  be  con- 
sidered, as  the  findings  of  the  trial  court  with  reference 
thereto  have  sufficient  support  in  the  testimony.  The  credit 
which  we  have  found  should  be  made  as  of  the  date  of  the 
original  decree,  to  wit,  June  4,  1909.  Plaintiff  will  pay 
three-fourths  and  the  defendant  one-fourth  of  the  costs  of 
this  appeal. — Modified  and  affirmed. 
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J.  J^  Obe,  Appellee,  v.  Jaoob  Pattat  and  E.  B.  Welty 

Appellants. 

Drainage  of  surface  water:     damages.     Independent  of  statute  i 

1  is  the  rule  that  a  landowner  can  not  rightfully  complain  of  th< 
increased  flow  of  surface  water  from  adjacent  land,  the  resul 
of  artificial  drainage,  unless  the  same  is  cast  upon  his  land  b] 
greatly  increased  or  unnatural  quantities  so  as  to  cause  substan 
tial  injury  to  his  premises. 

Same:     statute:    damages:    evidence.     The    statute   authorizes    i 

2  landowner  to  drain  his  land  into  a  natural  course  of  drainag( 
and  when  such  drainage  is  wholly  upon  his  own  land  he  is  no^ 
liable  in  damages  to  anyone.  In  this  action  the  defendant  was 
not  liable  in  damages  to  plaintiff  although  his  ditch  may  hav( 
increased  the  flow  of  water  which  would  otherwise  have  taker 
a  longer  route  to  the  same  ultimate  point;  and  it  is  not  showr 
that  the  quantity  of  water  discharged  through  defendant's  ditcl 
was  materially  increased  or  that  plaintiff's  crops  had  or  wen 
likely  to  suffer  therefrom. 

Appeal  from  Hamilton  District  Court. — ^HoN.  0.  E. 

Albbook,  Judge. 

Thursday,,  Apbit-  6,  1911. 

Action  in  equity  to  enjoin  the  construction  and  main- 
tenance of  a  ditch.  There  was  a  decree  as  prayed,  and 
defendants  appeal. — Reversed. 

D*  C.  Chase,  for  appellants. 

Wesley  Martin  and  /.  E.  Bumstedt,  for  appellee. 

Weaver,  J. — The  plaintiflF  owns  the  west  half  of  the 
southwest  quarter  of  section   34,   township   87,   range   25, 


and  defendants  the  one  hundred  and  sixt;  acres  lying  im- 
mediately east  of  the  described  tract.  The  petition  al- 
leges that  beginning  about  midway  on  the  south  boundary 
of  defendant's  land  a  natural  water  course  extends  in  a 
northwesterly  direction  until  it  nears  the  east  line  of  plain- 
tiff's land  and  continues  to  and  beyond  the  north  boundary 
of  said  lands,  along  which  course  the  natural  drainage  of 
surface  waters  is  conducted;  plaintiff's  premises  being  pro- 
tected therefrom  by  a  ridge  or  watershed  upon  the  west 
side  of  defendants'  premises.  He  further  alleges  that  the 
defendant  (Pattat)  and  hia  tenant  (Welty)  have  con- 
structed a  ditch  by  which  the  natural  flow  of  said  waters 
has  been  diverted  to  the  westward  upon  his  land  to  his 
material  injury,  and  he  prays  an  injunction  against  the 
alleged  nuisance.  The  defendants  admit  the  ownership  of 
the  lands  as  alleged,  but  deny  all  other  allegations  of  the 
petition. 

The  record  discloses  a  distinct  failure  of  proof  with 
respect  to  the  allegation  that  the  natural  ffow  of  the  drain- 
age is  to  the  north,  as  well  as  the  further  claim  that  & 
ridge  or  watershed  extends  north  and  south  along  or  near 
the  west  side  of  the  land  of  the  defendants.  It  does  ap- 
pear that  at  some  time  in  the  past  a  ditch  had  been  con- 
structed extending  northward  from  the  area  now  under 
consideration,  but  proved  to  be  an  engineering  failure  from 
want  of  sufficient  fall  to  carry  off  the  water.  But  the 
engineers  produced  by  both  plaintiff  and  defendants,  while 
differing  somewhat  in  the  measurement  of  certain  eleva- 
tions, unite  in  saying  that  the  natural  flow  from  defend- 
ant's land  is  west  or  northwest  across  the  land  of  plaintiff 
and  to  the  territory  beyond.  In  this  they  are  corroborated 
by  the  decided  preponderance  of  nonexpert  evidence.  As  is 
quite  frequently  the  case  in  lands  which  are  somewhat 
flat,  there  are,  or  originally  were,  on  both  these  farms  de- 
pressions below  the  general  surface  constituting  sloughs  or 
ponds;  but  the  drainage  therefrom  is  naturally  dischai^^ 
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through  a  swale  or  water  course  to  the  west  substantially 
as  shown  on  the  following  plat: 


Speaking  of  the  course  of  drainage,  plaintiff's  engineer, 
after  describing  the  two  ponds  or  chains  of  sloughs  on  the 
defendants'  land,  says:  "The  water  from  these  two  chains 
of  ponds  all  crosses  Obe's  land  and  flows  off  to  the  west.  It 
is  about  two  hundred  feet  where  they  meet  on  Obe's  land 
to  the  west  of  his  east  line.  ...  It  crosses  Obe's  land 
to  the  west,  and  thence  goes  in  a  westerly  direction.  There 
is  a  well-defined  water  course.  From  Obe's  east  line  to 
the  tile  on  Welty's  land  is  about  one  thousand  two  hundred 
and  sixty  feet.  All  the  water  on  Welty's  land  drains  onto 
Obe's  land  and  from  there  to  the  west.  No  water  flows 
naturally  to  the  north.     It  all  flows  naturally  to  the  west." 

In  argument  counsel  for  appellee  do  not  conljend  very 
strenuously  for  the  correctness  of  the  claim  that  the  true 
course  of  drainage  is  to  the  north;  but  they  say  that  even 
if  the  flow  be  to  the  west,  as  defendants  claim,  and  plain- 
tiff's estate  be  held  to  be  servient  to  the  defendants'  with 
respect  to  the  natural  drainage,  yet  the  effect  of  the  ditch 
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of  which  he  complains  13  to  cast  the  water  upon  him  in  a 
different  wa;  and  in  larger  quantities  than  would  other- 
wise be  the  case,  and  that  under  the  rule  applied  in  Living- 
ston V.  McDonald,  21  Iowa,  160,  and  cases  of  that  class, 
he  is  entitled  to  relief  against  such  burden.  Keduoed  to 
brief  terms,  the  claim  is  that  at  the  point  "S"  on  the  plat 
there  is  a  ridge  extending  from  northeast  to  southwest 
which  under  natural  conditions  would  turn  the  water  on 
the  east  and  south  of  such  ridge  northward  into  pond  "D," 
but  that  defendant,  by  laying  a  line  of  tile  from  the  south- 
east through  the  ridge  at  "B,"  diverts  such  water  into  pond 
"C."  In  this  manner  such  drainage  reaches  the  pond  or 
depression  "E"  on  plaintiff's  land  by  a  shorter  and  more 
direct  route  than  if  left  to  pursue  its  natural  course  around 
the  longer  arc  or  chain.  It  is  claimed,  too,  if  we  compre- 
hend the  record,  that  defendant  has  deepened  the  channel 
or  way  at  point  "F,"  thus  increasing  the  flow  from  pond 
"D."  As  has  already  been  noted,  the  tile  of  which  plaintiff 
'complains  nowhere  approaches  his  land,  and  the  place  of 
its  discharge  according  to  the  engineers  is  from  fifty-five 
to  seventy  rods  east  of  his  east  line.  As  against  the  posi- 
tion of  the  plaintiff,  defendants  insist  that  as  owners  of 
the  dominant  estate  they  have  the  right  to  drain  their 
lands  into  the  water  courses  and  depressions  through  which 
surface  waters  and  overflows  naturally  escape;  that  the 
ditches  complained  of  are  wholly  upon  their  own  land 
and  in  no  manner  encroach  upon  the  land  of  the  plaintiff; 
and  that  in  all  they  have  done  they  are  clearly  within  the 
right  conferred  upon  every  landowner  by  the  statute.  Code 
Supplement,  section  1989-a53. 

Since  the  decision  of  Livingston  v.  McDonald,  SI 
Iowa,  160,  numerous  cases  involving  the  law  of  surface 
waters  have  come  before  this  court  for  consideration.  In 
many  instances  that  precedent  has  been  approved  and  fol- 
lowed, and  in  others  it  has  been  distinguished  or  held  in- 
applicable.    The  tendency  of  the  holdings  is  to  recognize 
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neither  the  rule  of  the  common  law  nor  the  isale  of 
civil  law  as  being  in  all  cases  controlling  to  the.,  exdu  i 
of  the  other.    See  Livingston  v.  McDonald,  supra;  Van 
V.  Fleming^  79  Iowa,  641 ;  Matteson  v.  Tucker,  131  L 
511,  and  cases  there  cited. 

But,  in  the  absence  of  any  statute  affecting  th^  j 
ation,   the   doctrine  of  the  civil  law  has  been  more    : 
quently  applied  in  cases  of  drainage  of  agricultural  la: 
1.  draikage  of      ^*  construed  by  the  court,  that  rule,  so 
watm"  *8  it  applies  to  the  case  before  us,  is  tl 

*'*™***"*  while  the  owner  of  the  dominant  estate  ii 

insist  on  the  surface  waters  having  free  flow  from  his  Is : 
in  accordance  with  natural  conditions  and  may  him- 
interfere  with  such  flow  so  far  as  the  same  is  affected 
the  ordinary  operations  of  good  husbandry,  he  can 
lawfully  collect  into  a  mass  and  discharge  upon  his  nei 
bor's  premises  "in  greatly  increased  or  unnatural  quantii 
to  the  substantial  injury  of  the  latter.^'  The  quoted  ph:- 
is  from  Judge  Dillon's  opinion  in  the  Livingston  case,  i 
accepting  it  as  the  essence  of  the  doctrine  of  that  i 
quoted  precedent,  it  is  undoubtedly  still  the  law  exc 
as  limited  or  changed  by  subsequent  legislative  action, 
thus  stated,  it  will  be  observed  that  to  call  the  law  i 
action  for  the  defense  of  the  servient  estate,  the  coiled 
and  discharge,  of  water  thereon  in  other  than  the  place 
its  normal  flow  with  the  land  in  a  state  of  nature  it  m 
be  in  "greatly  increased  or  unnatural  quantities,"  and  t 
the  damages  which  will  sustain  a  right  of  action  for  si 
alleged  wrong  must  be  "substantial"  in  character.  In  ot 
words,  the  general  doctrine  which  recognizes  a  mei: 
technical  invasion  of  one's  premises  or  the  infliction  o 
merely  nominal  injury  as  sufficient  grounds  for  invok 
the  remedies  of  the  law  has  here  no  application.  To 
it  down  as  law  that  no  man  may  so  ditch  or  drain  his  pr< 
ises  that  surface  water  shall  be  discharged  therefrom 
any  other  manner  or  at  any  other  place  or  in  any  ot 
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water  course,  or  at  the  very  least  into  a  depression  in 
land  through  which  the  drainage  reaches  a  natural  wa 
course.  Moreover,  to  adopt  the  thought  of  this  court 
Dorr  V.  Simmerson,  supra,  while  the. opening  of  the  di 
may  have  "accelerated"  the  flow  of  water  which  otl 
wise  would  have  taken  the  longer  route  to  the  same  u 
mate  point,  the  testimony  does  not  clearly  show  that 
quantity  discharged  through  the  shorter  route  has  been  1 
duly  increased,  or  that  plaintiff's  land  or  crops  have  suffei 
or  are  likely  to  suffer  therefrom  any  anbstantial  injury 
which  they  would  not  be  exposed  were  the  ditch  closed  i 
It  follows  that  the  decree  entered  by  the  trial  coi 
can  not  be  sustained,  and  it  is  therefore  reversed. 


J.  W.  Gk)KTON^  Appellee,  v.  Moelleb  Bbothebs^ 

Appellants. 

Contracts:     modification:    pleading  and  proof:   consideration. 

1  this  action  upon  a  contract  for  the  construction  of  a  tile  dii 
the  petition  alleged  a  modification  of  the  original  contract 
creasing  the  cost  of  the  work,  and  the  defendant  admitted  a  mo 
fication  but  denied  that  the  contract  was  modified  as  alleg 
Held,  that  evidence  that  the  condition  of  the  ground  was  s: 
that  defendant  could  not  deliver  the  tile  at  the  ditch  as  agreed  n 
plaintiff  was  therefore  to  receive  additional  compensation  for 
ceiving  the  tile  at  a  distance  from  the  ditch  was  admissible.    I : 
also  held  that  if  plaintiff  consented  to  receive  the  tile  at  a  <] 
tance  from  the  ditch  where  defendant  undertook  to  place  tt 
such  agreement  was  sufficient  consideration  for  the  promise 
pay  increased  compensation. 

Same:     breach  of  contract:    evidence.    Where  a  party  for  wti 

2  work  is  being  done   examines  the   work  as   it  progresses,    i 
either  expresses   approval  or   makes   no   objection  thereto,    c 
dence  of  that  fact  is  competent  as  bearing  on  the  weight    i 
value  of  his  claim  that  the  same  was  unskillfuly  and  improp< 
done. 

Same:    pleadings.    In  an  action  to  recover  for  work  done  undei 

3  contract  it  is  only  necessary  for  the  plaintiff  to  plead  and  pn 
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in  the  first  instance,  that  the  work  was  performed  and  completed 
according  to  his  agreement;  he  need  not  allege  either  in  his 
petition  or  reply  that  defects  in  the  work  were  due  to  defend- 
ant's fault  in  order  that  he  may  offer  evidence  of  that  fact  in 
explanation  of  defendant's  claim  that  the  work  was  improperly 
done. 

Same:    performance  of  contract:   submission  of  issue.    One  suing 

4  upon  a  contract  must  prove  performance  to  authorize  recovery; 
but  where  the  testimony  tends  to  show  performance  even  though 
plaintiff's  claim  is  contested,  this  issue  is  for  the  jury  and  should 
be  submitted. 

Same:    substantial  performance:  instruction.    In  this  action  upon 

5  contract  an  instruction  that  plaintiff  was  entitled  to  recover 
the  contract  price  if  he  had  performed  the  work  in  a  reasonable 
and  workmanlike  manner  and  substantially  in  accordance  with  the 
contract  was  proper,  and  not  subject  to  the  objection  that  it  did 
not  require  full  and  complete  performance;  especially  where  there 
was  no  request  for  a  further  instruction  that  if  the  work  though 
in  substantial  conformity  to  the  contract  was  still  defective  in 
some  particulars  and  that  plaintiff's  recovery  if  any  should  be 
reduced  by  the  damages  as  claimed  by  defendant  resulting  there- 
from; and  particularly  as  defendant  pleaded  defective  work  in 
a  counterclaim  which  was  submitted  and  which  the  verdict  indi- 
cates was  taken  into  consideration  in  determining  the  amount  of 
plaintiff's  recovery. 

Satne:    enforcement  of  contract:    defenses.    Where  the  defendant 

6  refused  to  pay  the  contract  price  for  labor  performed  solely  on 
the  ground  that  the  work  was  not  done  according  to  contract 
he  can  not  therafter  base  such  refusal  on  plaintiff's  failure  to 
show  payment  of  all  claims  for  labor  as  required  by  the  contract. 

Appeal  from  Calhoun  District  Court. — ^Hon.  Z.  A.  Ohubch, 

Judge. 

Saturday,  April  8,  1911. 

Action  at  law  to  recover  remainder  alleged  to  be  due 
Tipoii  contract  for  labor  and  service  in  the  construction 
of  a  ditch.  There  was  a  verdict  and  judgment  for  plain* 
tiff,  and  defendants  appeal. — Affirmed: 

F.  F.  Hunter  and  M,  V,  FricJc,  for  appellants. 
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E.  C.  Stevenson,  for  appellee. 

Weavee,  J. — The  defendants,  being  under  oontrac 
construct  a  certain  tile  ditch,  sublet  to  plaintiff  the  ^  i 
of  excavating  the  trench  to  grade  and  laying  the  tile, 
was  not  required  to  do  the  back  filling,  but  was  at  lihi  \ 
to  do  so.  The  defendants  undertook  to  inspect  the  w  i 
every  two  weeks,  and,  if  they  found  it  properly  done  i 
accordance  with  the  engineer's  profile  of  survey,  to  ]  ; 
plaintiff  eighty  percent  of  the  contract  price  for  the  w  i 
so  done,  and  at  the  due  completion  of  the  ditch  and  a  sh  \ 
ing  that  all  labor  claims  had  been  satisfied  they  would  ]  ; 
the  remainder  of  said  contract  price.  Plaintiff  alleges  I 
performance  of  the  contract  on  his  part,  and  that  defe 
ants  have  not  paid  in  full  the  agreed  compensation  he  ^  ; 
to  receive,  and  he  asks  judgment  on  said  account  i 
$603.61.  In  another  count  he  alleges  the  performance  i 
other  or  extra  work  at  the  request  of  defendants,  for  wh  : 
he  demands  the  additional  sum  of  $104.75. 

For  answer   the  defendants  deny  that  the  work  ^  ; 
done  or  completed  according  to  contract,  deny  the  allej  i 
value  of  the  extra  work  mentioned,  and  allege  payment 
plaintiff  of  all   and  more  than  he   in  fact  earned  unc 
said   contract   or  otherwise.     Defendants   also   allege   tl 
the  work  done  by  the  plaintiff  was  so  unskillfully  and  i 
properly  performed  as  to  make  necessary  the  relaying 
much  of  the  tile,  and  to  correct  these  defects  and  ma  I 
the  ditch  conform  to  the  contract  will  require  an  outli 
of  $275.     The  same  matter  is  also  pleaded  as  the  basis 
a  counterclaim  of  $275.     Other  matters  in  controversy 
not  materially   affect   the  questions   presented  by   this   i 
peal.     There  was  a  verdict  and  judgment  for  plaintiff  i 
$484.15. 

I.  The  first  point  made  by  appellants  is  that  the  tr: 
court  erred  in  the  admission  of  immaterial  and  incomj 
tent  evidence.     The  only  specific  exceptions  of  this  natu 
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stated  in  the  brief  are  that:     (1)   The  court  erred  in  ad- 
mitting, over  defendants'  objections,  and  re- 
modificatioa:      fnaing  to  Strike  oat  the  evidence  of  plaintiff 
•n^firoof-        regarding  the  delivery  of  tile  by  defendants 
and  rolling  them  to  the  ditch  by  the  plaintiff. 
(2)  The  court  erred   in   admitting,   over  defendants'   ob- 
jections,  the   evidence  of  the   plaintiff   r^arding   the   fre- 
quency of  inspection  by  defendants. 

We  find  no  error  in  either  respect.  The  testimony 
first  mentioned  was  to  the  effect  that,  because  of  the 
soft  condition  of  the  ground,  defendants  were  unable 
to  deliver  all  the  tile  for  plaintiff's  use  on  the  line  of 
the  dit«b  as  agreed,  and  that,  in  consideration  of  this 
fact  and  plaintiff's  undertaking  to  receive  the  tile  at  a 
distance  from  the  ditch,  they  agreed  to  pay  him  an  in- 
creased price  for  the  work  of  construction.  As  the  peti- 
tion alleges  a  modification  of  the  original  written  con- 
tract by  which  the  price  per  rod  for  the  work  was  in- 
creased, and  the  answer  admits  that  there  was  a  modifi- 
cation, but  denies  that  its  terms  are  properly  stated  by 
the  plaintiff,  the  testimony  thus  objected  to  was  both  com- 
petent and  material.  It,  is  too  well  settled  to  require  ar- 
gument that  a  written  contract  may  be  orally  modified 
upon  sufBcient  consideration  therefor;  and,  if  plaintiff  con- 
sented to  receive  the  tile  at  a  distance  from  the  trench, 
where  the  defendants  undertook  to  place  them,  such  agree- 
ment would  afford  consideration  for  their  promise  to  pay 
the  increased  compensation. 

Of  the  second  assignment  of  error,  we  think  the  testi- 
mony as  to  inspection  of  the  work  by  the  defendants, 
or  the  engineer  in  charge,  from  time  to  time  as  the  work 
1  Sim-  progressed  was  clearly  competent.     Such  in- 

comractl*         spection  and  such  approval,  if  any,  may  not 
iTidenee.  j^^    conclusive    of    the    good    quality    of    the 

work  performed;  but,  if  the  defendants  or  their  agent  ex- 
amined the  work  as  it  was  being  performed  and  expressed 
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their  approval,  or  made  no  objection  thereto,  it  is,  to  say 
the  very  least,  a  circumstance  for  the  consideration  of  the 
jury,  as  bearing  upon  the  weight  and  value  of  their  claim 
made  on  the  trial  that  the  work  was  unskillfuUy  and  im- 
properly performed. 

II.  There  was  evidence  on  the  part  of  the  defendants 
tending  to  show  that  the  work  done  by  the  plaintiff  proved 
to  be  in  some  respects  materially  defective,  making  neces- 
3.  Sams:  ^^U  ^^^  relaying  of  a  portion  of  the  tile. 

pleadings.  Agaiust  this  the  plaintiff  offered  testimony 

tending  to  show  that  the  work  as  done  by  him  was  in  ac- 
cordance with  the  contract,  and  that  the  defects  and  irregu- 
larities complained  of  by  the  defendants,  if  any,  were  due 
to  their  own  neglect  in  leaving  the  trench  unfilled  for  a 
long  time,  and  allowing  the  uncovered  tile  to  be  displaced 
or  unsettled  by  the  waters  from  heavy  rains  filling  or  cours- 
ing through  the  open  trench.  He  also  makes  the  claim  that 
the  irregularities,  or  some  of  them,  of  which  the  defend- 
ants complain  were  the  results  of  the  mistakes  of  the  en- 
gineer in  providing  the  profiles  or  figures  upon  which 
the  excavation  was  made.  It  is  armied  by  appellant  that 
plaintiff  was  improperly  permitted  to  mie  ie  showing 
here  referred  to,  because  he  had  not  pleaded  in  the  petition 
or  reply  that  the  defects,  if  any,  in  the  ditch  were  due 
to  the  fault  of  the  defendants  or  their  engineer.  There 
is  no  rule  of  law  requiring  him  to  plead  such  facts.  All 
he  was  required  to  plead  or  show  to  make  a  prima  fade 
case  for  recovery  was  that  the  work  as  done  and  completed 
by  him  was  performed  according  to  his  agreement  The 
testimony  excepted  to  became  admissible  or  necessary  only 
by  way  of  explanation  of  the  showing  made  by  defend- 
ants that  the  ditch  was  subsequently  found  to  be  in  bad 
shape.  In  other  words,  it  was  a  mere  matter  of  evidence 
bearing  upon  the  principal  issue,  and  was  not  a  proper 
subject  of  pleading. 

III.  It  is  argued,  also,  that  plaintiff  having  sued  upon 
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his  contract  must  prove  performance,  in  order  to  recover  the 
contract  price.     For  the  purposes  of  the  case,  this  proposi- 
tion may  be  admitted.     The  plaintiff's  testi- 

A    Sams* 

performance       mouv  tcudcd  to  show  performance,  and  while 

of  contract! 

submission         such   fact  was  coutcstcd  bv  the   defendants 

of   issue.  ^     ^^ 

the   issue   was   for   the  jury,   and   the  trial 
court  did  not  err  in  submitting  it. 

IV.     The  court  instructed  the  jury  that,  if  they  found 
that  the  plaintiff  had  constructed  the  ditch  in  a  reason- 
ably workmanlike  manner  and  substantially  in  accordance 
Samb-  ^^^^  ^^®  contract  and  profiles  furnished  by 

peSoTOMce:  ^®  engineer  in  charge,  then  he  would  be 
instruction.  entitled  to  recover  whatever  balance  appeared 
from  the  evidence  to  be  due  upon  the  contract  price.  This 
is  said  to  be  erroneous,  because  substantial  performance 
is  not  full  performance,  and  that,  if  plaintiff  showed  only 
substantial  performance,  and  was  thereby  entitled  to  a 
verdict,  he  could  recover  only  on  the  basis  of  the  contract 
price,  diminished  by  such  sum  or  amount  as  should  rea- 
sonably be  deducted  for  his  failure  to  make  such  perform- 
ance full  and  complete.  The  use  of  the  phrase  "substan- 
tial performance,"  as  employed  in  the  instruction  here  crit- 
icised, has  been  expressly  approved  by  this  court  in  Des 
Moines  v.  Polk,  82  Iowa,  664;  Loftus  v.  Riley,  83  Iowa, 
505;  Prior  v.  Schmeiser,  100  Iowa,  299;  Investment  Co, 
V.  Marshall  Co.,  137  Iowa,  562.  Under  the  law  as  estab- 
lished by  these  and  other  precedents,  the  instruction  given 
was  a  correct  statement  of  the  general  rule.  If,  in  the 
judgment  of  the  appellant,  the  court  should  have  gone  fur- 
ther and  said  to  the  jury  that,  if  the  ditch,  though  made 
in  substantial  conformity  to  the  contract,  was  yet  materially 
incomplete  or  defective  in  some  particulars,  the  plaintiff's 
recovery,  if  any,  must  be  reduced  by  the  damages  resulting 
therefrom,  it  was  their  right  to  request  such  modification. 
No  such  request  was  made,  and  the  omission  to  so  instruct 
was  not  a  prejudicial  error. 
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In  this  connection  it  should  also  he  said  that  the  de- 
fects pleaded  and  relied  upon  hy  the  appellants  were  not  of 
an  immaterial  or  insubstantial  character,  and  if  established 
hy  the  evidence  entitled  the  defendant  to  substantial  dam- 
ages upon  their  counterclaim.  The  issues  as  to  the  exist- 
ence of  these  defects  and  as  to  plaintiff's  responsibility 
therefor  were  submitted  to  the  jury,  and  the  verdict  indi- 
cates that,  after  making  all  due  allowance  and  giving  all 
due  credits,  balancing  claim  against  counterclaim,  they 
found  the  remainder  indicated  by  the  verdict  to  be  still 
due  and  unpaid  to  the  plaintiff.  While  the  charge  of  the 
court  is  not  very  specific  along  these  lines,  we  think  the 
jury  were  given  fairly  to  understand  that,  if  the  defend- 
ants sustained  any  material  damages  because  of  any  failure 
by  the  plaintiff  to  do  the  work  according  to  his  contract, 
the  same  should  be  allowed  as  a  counterclaim  and  deducted 
from  the  contract  price,  and  this  was  sufficient  to  protect 
the  defendants  to  the  full  extent  of  their  rights  in  the 
premises.  Indeed,  the  jury  did  not  allow  plaintiff  the  full 
amount  of  his  claim,  and  whether  any  part  of  this  de- 
duction was  for  damages  for  nonperformance  of  the  con- 
tract we  are  unable  to  say;  nor  is  there  anything  in  the 
record  from  which  we  can  say  that  defendants'  counter- 
claim was  not  in  fact  allowed  in  some  substantial  amount. 
V.  It  is  further  said  that  the  contract  required  plain- 
tiff to  show  the  satisfaction  of  all  claims  for  labor  em- 
ployed on  the  ditch,  and  that  there  was  a  failure  of  proof 
g  g^^^.  as   to   this   fact. '    There    appears   to   be   no 

of^wntScta:      merit    in    this    defense.       Plaintiff    stopped 
defenses.  ^^^^  j^^  December,  1908,  and  from  that  time 

until  this  action  was  begun  in  August  there  was  more  or 
less  dispute  or  controversy  between  the  parties  over  the 
matter  of  settlement.  The  defendants'  express  reason  for 
refusing  payment  was  at  all  times  the  alleged  failure  of 
plaintiff  to  construct  the  ditch  according  to  contract,  and 
not   because   of   his   failure   to   show    settlement    of   labor 
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claitDB.  Having  thus  chosen  their  line  of  defense,  thej 
can  not  now  change  front  for  the  purposes  of  the  law  suit 
and  put  forward  a  defense  never  before  insisted  upon. 
Moreover,  there  was  some  evidence  tending  to  show  that 
there  were  no  outstanding  claims  on  which  defendants 
could  in  any  manner  be  made  liable. 

The  case  was  fairly  tried  and  no  good  reason  is  shown 
for  disturbing  the  verdict.  The  judgment  of  the  district 
court  is  affirmed. 


J.  H.  C.  Stuhb  v.  C.  D.  Buttkefikld,  Appellant 

Conveyancei:  breach  op  covenant  against  iNtuuBKAKCxs.  The 
fact  that  the  board  of  supervisors  had  ordered  the  constrnction 
of  a  drainage  ditch  is  held  not  to  constitute  the  breach  of  a 
covenant  against  incumbrances  in  a  deed  to  the  land  thereafter 

Sherwin,  C.  J„  and  Deemer,  J.,  dissenting. 

Appeal  from  Fremont  District  Court. — Hon.  C.  D. 
Wheeleb,  Judge. 

Ttjbsdat,  April  11,  1911. 

Action  on  breach  of  warranty  resulted  in  judgment 
against  defendant,  from  which  he  appeals. — Reversed. 

T.  8.  Stevens,  for  appellant. 

C.  W.  Kellogg  and  Seed  &  Robertson,  for  appellee. 

Ladd,  J. — The  defendant  conveyed  to  plaintiff  the  S. 
l/o,  section  21,  the  N.  E.  14  and  the  W.  V2  of  ^e  N.  E.  '74, 
section  28,  all  in  township  78  W.,  range  14,  Harrison 
County,  covenanting  in  the  deed  that  the  premises  were 
"free   of   liens    and   incumbrances   except   a   certain    mort- 


.  July  1911]  Stuhb  v.  Butteefield.  737 

gage."  This  was  on  August  22,  1905.  In  June  prior 
thereto  the  board  of  supervisors  of  Harrison  and  Potta- 
wattamie Counties,  acting  jointly  as  provided  by  chapter 
68  of  the  Acts  of  the  Thirtieth  General  Assembly,  had  es- 
tablished a  drainage  district  and  had  ordered  the  excava- 
tion of  a  drainage  ditch  through  it  thereby  appropriating 
a  right  of  way,  one  part  seventy-five  feet  and  another  one 
hundred  and  fifty  feet  wide,  through  the  farm  amounting 
to  about  fourteen  acres.  Ko  claim  for  damages  has  been 
filed  as  authorized  by  section  1989-a4,  Code  Supplement. 
The  ditch  has  been  constructed  since.  The  order  of  the 
board  of  supervisors  directing  the  construction  of  the  drain- 
age ditch  followed  by  its  excavation  is  said  to  constitute 
a  breach  of  the  covenant  against  incumbrances,  and  this 
is  the  only  question  in  the  case. 

Appellant  suggests  that,  inasmuch  as  the  improvement 
had  not  been  begun  at  the  time  of  the  conveyance,  the  al- 
leged incumbrance  had  not  fastened  to  the  land;  but  the 
contention  is  without  merit.  All  the  proceedings  are  con- 
ceded to  have  been  regular,  the  right  to  the  way  in  which  to 
excavate  the  drainage  ditch  had  been  fully  established,  and, 
if  an  incumbrance,  it  attached  to  the  land  prior  to  the 
execution  of  the  deed.  Nothing  the  vendee  might  have 
done  would  have  relieved  the  premises  of  the  burden  there- 
by imposed.  As  to  him  the  appropriation  of  the  right  of 
way  was  as  complete,  save  the  actual  excavation  of  the 
ditch,  as  though  this  had  been  done,  and  for  this  reason 
the  incumbrance,  if  such  it  was,  had  attached  prior  to 
the  execution  of  the  deed.  Such  an  improvement  is  author- 
ized only  when  of  public  utility  or  conducive  to  the  public 
health,  convenience  or  welfare.  Section  1989-al,  Code 
Supp.  This  result  is  accomplished  by  the  drainage  of 
large  areas  of  land  either  directly  or  by  furnishing  an  out- 
let for  lateral  ditches  or  tiles.  Necessarily  benefits  accrue 
therefrom  to  the  land  so  drained,  and  this  bears  the  bur- 
den of  expense  according  to  the  benefits  conferred.     Pre- 

VoL.  151  Ia.— 47. 
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sumptivcly  aome  injury  results  to  the  land  from  the  taking 
of  the  right  of  way  along  which  the  ditch  ia  excavated,  and 
for  this  reason  compensation  for  damages  flowing  from  aiich 
appropriation  is  exacted  as  in  the  taking  of  the  right  of 
way  for  a  railroad  or  in  laying  out  a  highway.  See  sec- 
tion 1989-a4  et  soq.  Section  18,  article  1,  Constitution  of 
Iowa.  But  the  object  of  such  an  improvement,  among  other 
things,  is  the  henefit  of  the  particular  land  through  which 
it  extends,  as  well  as  the  surrounding  area  which  drains 
into  it.  Ordinarily  the  drainage  ditch  follows  the  lowest 
portion  of  the  watershed,  and  merely  affords  a  channel 
through  which  the  water  may  flow  which  otherwise  would 
pass  onto  or  over  the  land  in  some  other  manner  so  that 
it  can  not  he  regarded  as  the  opening  up  of  an  entirely 
new  waterway.  The  lands  through  which  it  extends  are 
mutually  interdependent  as  they  were  prior  to  its  comple- 
tion inasmuch  as  the  ditch  through  the  land  of  one  owner 
is  quite  as  essential  to  carry  the  water  away  as  the  portions 
through  lands  above  or  below.  The  drainage  ditch  as  a 
whole  is  designed  to  beneflt  each  parcel  of  land  through 
which  it  extends.  The  nature  and  object  of  the  ease- 
ment the  public  thereby  appropriates  is  much  as  others 
within  the  district  like  that  of  a  highway.  The  taking 
of  the  right  of  way  for  a  railroad  is  of  no  advantage  to 
the  land  on  which  the  burden  is  imposed.  It  is  not  in- 
tended to  improve  such  land  or  that  surrounding  it.  The 
only  justification  for  the  appropriation  is  the  demand  of 
the  public  for  a  highway  of  travel  and  commerce.  The 
thought  of  any  actual  advantage,  to  the  land  in  the  way  of 
cultivation  or  productiveness  is  not  involved  in  the  condem- 
nation of  a  railroad  right  of  way  to  the  pnblic  usa  The 
benefits  flowing  from  the  construction  and  operation  of  a 
railway  are  shared  by  the  community  generally.  But  high- 
ways are  established  because  essential  to  the  enjoyment  of 
the  land  on  which  they  constitute  an  easement.  The  ad- 
vantage of  a  particular  road  to  the  owner  of  the  land  may 
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be  doubtful  in  gome  instances^  but  it  is  established  as  a 
part  of  a  system  designed  to  be  of  use  and  value  to  the 
owner  as  well  as  all  others  out  of  whose  lands  the  high- 
ways are  carved. 

In  Harrison  v.  Railway,  91  Iowa,  114,  in  holding  that 
the  existence  of  a  highway  on  the  land  conveyed  did*  not 
constitute  a  breach  of  warranty  against  incumbrances,  the 
court,  after  quoting  definitions  of  "incumbrance,"  and  ob- 
serving that  "no  easement  should  be  regarded  as  an  incum- 
brance to  an  estate  which  is  essential  to  its  enjoyment,  and 
by  which  its  value  is  presumably  enhanced,"  said,  speaking 
through  Granger,  J.:  "By  this  system  of  highways  the 
landed  estates  become  mutually  servient,  and  in  such  a 
way  that  the  easements  are  mutually  advantageous,  and 
the  respective  land  values  enhanced  thereby.  Such  an 
easement  is  not  an  incumbrance.  If  the  rule  of  appellant's 
contention  were  to  be  announced  of  the  multitude  that 
would  seek  a  recovery  because  of  conditions  broken  in 
their  deed  of  conveyance,  probably  not  a  score,  if,  indeed, 
one,  could  be  found  who  would  have  made  the  purchase 
without  the  easement  of  which  he  would  complain,  or  the 
assurance  that  one  could  be  established.  It  seems  demon- 
strable that  the  mere  existence  of  a  public  highway  i?  not 
an  incumbrance  to  land.  It  is  probably  true  that  such 
highways  might  be  made  an  incumbrance;  but  that  is  not 
the  question  with  which  we  are  to  deal.  To  our  minds 
the  known  conditions,  of  which  judicial  notice  is  taken, 
lead  to  the  conclusion  that  public  highways  are  so  far  es- 
sential to  the  usual  and  ordinary  use  and  occupancy  of 
land,  and  so  far  constitute  an  inducement  to  the  purchase 
of  the  same,  as  that  they  are  not  incumbrances,  so  as  to 
constitute  a  breach  of  the  usual  covenants  of  warranty." 
After  referring  to  several  decisions,  it  was  said  in  conclu- 
sion that:  *We  make  the  distinction  on  the  line  of  what 
the  law  will  presume  to  be  an  incumbrance  in  the  sense 
that  it  is   a  damage   to   the   estate.     Other  easements  to 


which  our  attention  baa  l)een  called,  or  which  we  may  have 
been  able  to  consider,  are  not  such  that  the  law  will  pre- 
sume them  as  attaching  to  the  estate  at  the  instance  of  the 
owner  or  for  its  advantage."  The  distinction  between  a 
railroad  right  of  way  easement  and  that  of  a  highway,  and 
also  that  of  a  drainage  ditch,  is  clearly  pointed  out  in  the 
last  sentence.  The  landowner  is  accorded  no  hearing  as  to 
whether  a  right  of  way  shall  be  condemned  for  the  use  of 
a  railroad,  nor  is  such  a  taking  of  any  advantage  to  the 
estate  from '  which  taken  while  a  highway  or  drainage 
ditch  may  be  ordered  at  his  instance,  and  he  is  accorded  a 
hearing  as  to  the  propriety  of  the  establishment  of  a  high- 
way or  a  drainage  district,  and  both  are  presumably  of  ad- 
vantage to  his  land.  It  miist  be  conceded  that  there  is  a 
conflict  in  the  authorities  as  to  whether  a  highway  is  an 
incumbrance  constituting  the  breach  of  a  covenant  against 
incumbrances,  and  that  the  decisions  followed  by  the  Har- 
rison case  are  put  on  the  ground  that  such  a  covenant  does 
not  cover  physical  easements  which  are  apparent  to  ob- 
servation. The  reasons  for  this  conclusion  were  well  stated 
by  Paxson,  J.,  in  Memmeri  v.  McKeen,  112  Pa.  315  (4 
Atl.  542) :  "Incumbrances  are  of  two  kinds,  viz.,  (1) 
such  as  affect  the  title;  and  (3)  those  which  affect  only 
the  physical  condition  of  the  property.  A  mortgage  or 
other  lien  is  a  fair  illustration  of  the  former ;  a  public  road, 
or  a  right  of  way,  of  the  latter.  Where  incumbrances  of 
the  former  class  exist,  the  covenant  referred  to  under  all 
the  authorities  is  broken  the  instant  it  is  made,  and  it  is  of 
no  importance  that  the  grantee  had  notice  of  them  when 
he  took  the  title.  Cathcart  v.  Bowman,  5  Pa.  3l7,  supra; 
Funk  V.  Voneida.  11  Sorg.  &  E.  (Pa.)  109  (It  Am.  Dec. 
6l7).  Such  incumbrances  are  usually  of  a  temporary  char- 
acter, and  capable  of  removal.  The  very  object  of  the 
covenant  is  to  protect  the  vendee  against  them.  Hence 
knowledge,  actual  or  constructive,  of  their  existence,  is  no 
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however,  there  is  a  servitude  imposed  upon  the  land  wl 
is  visible  to  the  eye,  and  which  affects,  not  the  title, 
the  physical  condition  of  the  property,  a  different  rule  ] 
vails.     Thus  it  was  held  in  Patterson  v,  Arthurs,  9  W; 
(Pa.)  162,  that,  where  the  owner  had  covenanted  to  con 
certain  lots  free  from  all  incumbrances,  a  public  road,  wh 
occupied  a  portion  of  said  lots,  was  not  an  incumbra 
within  the  meaning  of  the  covenant.     This  is  not  beca 
of  any  rights  acquired  by  the  public,  but  by  reason  of 
fact  that  the  road,  although  admittedly  an  incumbran 
and  possibly  an  injury  to  the  property,  was  there  wl 
the   purchaser  bought,   and  he   is  presumed   to  have  h 
knowledge  of  it.     In  such  and  similar  cases  there  is  t 
further  presumption  that,  if  the  incumbrance  is  really 
injury,  such  injury  was  in  the  contemplation  of  the  pi 
ties,  and  that  the  price  was  regulated  accordingly."     S 
Des  Verges  v.   Willis,  56   Ga.  515    (21  Am.  Eep.  289 
Whitbeck  v.  Cook,  15  Johns.   (N.  Y.)   483   (8  Am.  D< 
272). 

On  the  other  hand,  courts  adhering  to  the  doctrine  th 
the  existence  of  a  highway  is  a  breach  of  warranty  agaii 
incumbrances  regard  it  as  a  mere  technical  breach,  ai 
suggest  reformation  of  the  deed  so  as  to  except  it  from  t 
operation  of  the  covenant.  Thus  in  Butler  v.  Oale,  27  ^ 
739,  Eedfield,  C.  J.,  characterizes  a  claim  for  damages  b; 
ed  on  such  a  breach  as  "one  for  a  mere  technical  brea( 
which  the  parties  must  have  understood  and  could  r 
really  have  intended  to  indemnify  against,  with  the  d 
law  of  the  case."  With  reference  to  the  equitable  reli< 
he  observed  that  "ordinarily  a  court  of  equity  would  ret 
ily  suppose  that  the  incumbrance  of  an  existing  highwj 
or  any  other  known  and  notorious  right  of  a  similar  ch; 
acter,  as  a  right  to  draw  water  from  a  spring,  exercised 
another  at  the  time  of  the  conveyance,  could  not  have  be 
intended  to  be  indemnified  against,  and  therefore  sboi 
have  been  excepted   from  the   operation  of  the   covena 


742  Stuhe  v.  Butterfield.  [151  Iowa 

and  would  no  doubt  require  the  parties  to  so  treat  the 
deed/'  To  say  that  an  easement  constitutes  an  actionable 
breach  of  a  covenant  and  in  the  same  breath  that  action 
will  on  inference  obviate  such  breach  by  inserting  an 
exception  in  the  covenant  is  putting  theory  above  common 
sense,  and  apparently  recognizing  a  cause  of  action  for  the 
purpose  of  defeating  it.  Ordinarily  the  allowance  of 
damages  to  a  vendee,  with  full  knowledge  of  the  physical 
conditions  evidencing  an  easement  which  can  not  be  changed 
subsequently  by  the  vendor,  and  which  are  so  apparent 
that  they  must  have  been  taken  into  account  in  making  the 
transfer,  on  a  breach  of  warranty  against  incumbrances 
immediately  upon  receiving  a  deed  containing  such  war- 
ranty, is  little  less  than  putting  a  premium  on  dishonesty, 
and  has  been  tolerated  by  the  court  only  because  of 
their  inability-  to  avoid  the  rule  excluding  parol  evi- 
dence of  prior  negotiations  when  followed  by  the  exe- 
cution of  a  written  instrument.  But  this  court  has  recog^ 
nized  the  right  of  recovery  where  the  covenant  is  broken  by 
the  existence  of  a  railroad  right  of  way  over  the  land. 
Barlow  v.  McKinley,  24  Iowa,  69 ;  McOowen  v.  Myers,  60 
Iowa,  256.  But  happily  it  declined  to  extend  the  rule  of 
these  decisions  to  highways,  and,  as  seen,  held  that,  inas- 
much as  these  exist  for  the  convenient  and  economic  use  of 
the  land  from  which  taken,  the  vendee  is  conclusively  pre- 
sumed to  have  taken  them  into  account  in  making  the  pur- 
chase. Ordinarily  the  ditch,  whether  of  a  drainage  dis- 
trict or  excavated  through  the  land  of  joining  owners  as  a 
private  enterprise,  is  essential  to  the  beneficial  use  of  the 
land,  and  is  no  more  likely  to  prove  an  injury  thereto 
than  a  highway.  The  utility  of  such  drains  are  imiversally 
admitted,  and  so  generally  are  they  regarded  as  beneficial 
that  few,  if  any,  scriveners  in  preparing  deeds  would  be 
more  likely  to  except  them  from  the  operation  of  a  cove- 
nant against  incumbrances  than  creeks  and  other  streams 
flowing  through  the  land  conveyed.     That  they  have  not 
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been  thought  to  constitute  breaches  of  covenants  of  this 
kind  is  somewhat  confirmed  by  the  absence  of  any  ad- 
judications on  the  subject  The  reasoning  by  which  the 
exclusion  of  a  highway  from  a  covenant  against  incum- 
brances is  peculiarly  persuasive  in  justification  of  a  like 
ruling  with  respect  to  drainage  ditches  and  tiles,-  and  we 
are  of  opinion  that,  as  the  design  in  excavating  a  drainage 
ditch  is  the  permanent  improvement  of  the  land,  and  this 
results  so  uniformly  therefrom  that  injury  thereto  is  ex- 
ceptional, and,  as  ordinarily  the  character  of  the  land  is 
such  that  but  for  the  drainage  afforded  thereby  the  ven- 
dee would  not  have  purchased,  he  should  be  conclusively 
presumed  to  have  taken  all  drains  as  well  as  highways  into 
account  in  acquiring  title.  This  is  because  essential  to  the 
full  enjoyment  and  economic  use  of  the  land,  and  in  this 
respect  the  existence  of  drainage  ditches,  private  or  public, 
and  tile  drains  as  well  as  highways,  are  to  be  distinguished 
from  those  apparent  easements  which  impair  rather  than 
enhance  the  enjoyment,  and  profitable  enjoyment  and  use 
of  the  realty  on  which  they  constitute  a  burden.  Though 
the  ditch  had  not  been  dug,  the  public  records  disclosed 
that  it  was  ordered  and  plaintiff  knew  that  the  improve- 
ment was  about  to  be  made.     The  judgment  is  reversed. 

Shebwik,  C  J.,  dissenting. 

Deemeb,  J.  (dissenting). — ^I  can  not  agree  either  to 
the  reasoning  or  to  the  conclusion  of  the  majority.  The  cove- 
nant in  this  case  is  a  general  one,  and  covers  all  incum- 
brances of  whatsoever  kind  or  character,  and  insures  quiet 
enjoyment  in  the  purchaser  of  all  the  land  covered  by  the 
deed.  Conceding  arguendo  that  the  covenant  of  seisin  and 
of  further  assurance  also  embraced  within  the  general  war- 
ranty were  not  broken,  although  control  and  supervision 
of  the  land  covered  by  the  ditch  passed  for  all  time  to  the 
board  of  supervisors  of  the  county  (see  sections  1989-a21 
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-a25-a40  of  the  Code  Supplement),  yet  the  majority  must 
agree,  I  think,  that  plaintiff  has  lost  the  enjoyment  of 
the  land  which  was  taken  for  the  large  ditch  described 
in  the  opinion,  and  his  land  is  burdened  by  a  permanent 
easement  which  the  jury  in  this  case  under  proper  instruc- 
tions found  was  an  injury  rather  than  a  benefit  to  the 
land.  It  is  erroneous  to  assume  that  all  lands  included 
in  a  drainage  district  are  benefited  by  the  improvement. 
Every  ditch  must  have  an  outlet,  and  this  ditch  may  be  a 
damage  to  the  land  taken.  The  drainage  law  itself  so  indi- 
cates, for  it  provides  for  the  allowance  of  such  damages. 
See  sections  1989-a4-1989-a7.  Without  provision  for  such 
compensation,  the  law  would  undoubtedly  be  unconstitu- 
tional. Whether  or  not  lands  included  within  a  district 
are  damaged  or  benefited  is  to  be  determined,  not  as  a  mere 
theory  or  abstraction,  but  as  a  fact  depending  upon  the 
circumstances  of  each  particular  case.  The  law  contem- 
plates that  lands  may  be  damaged  by  the  establishment  of  a 
drainage  district,  and  it  is  not  for  the  courts  to  say  as  a 
matter  of  law  that  all  lands  included  in  the  district  are 
benefited  thereby,  as  lands  are  benefited  by  the  establish- 
ment of  highways.  Moreover,  the  landowner  has  to  pay  for 
all  the  benefits  to  his  land  by  assessment  made  to  meet  the 
cost  of  improvement.  Railways  are  a  benefit  to  all  lands,  for 
without  means  of  communication  and  transportation  none 
of  the  lands  on  these  our  western  prairies  would  be  of  much 
value.  Yet  a  railway  right  of  way  is  almost,  if  not  quite, 
universally  held  to  be  an  incumbrance.  Beach  v.  Miller, 
51  111.  206  (2  Am.  Eep.  290) ;  Quick  v.  Taylor,  113  Ind. 
540  (16  N.  E.  588)  ;  Purcel  v.  Hannibal  50  Mo.  504. 
Our  own  cases  are  to  the  same  effect:  Jerald  v.  Elly,  51 
Iowa,  321;  Barlow  v.  McKinley,  24  Iowa,  69;  Van  Wa^ 
ner  v.  Van  Nostrand,  19  Iowa,  422.  Practically  every 
form  of  easement  has  been  held  to  be  an  incumbrance. 
Without  making  a  complete  list  of  cases  so  holding,  I  cite 
the  following:       Ensign  v.  Colt,  75  Conn.   Ill   (52  Atl. 
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829,   946);    Weiss  v.   Binnian,   178   111.   241    (52   K 
969) ;  Teague  v.  Whaley,  20  Ind.  App.  26  (50  N.  E.  4: 
Smith  V.  Davis,  44  Kan.   362   (24  Pac.   428);  Spurr 
Andrew,  6  Allen  (Mass.)   420;  Denman  v.  Mentz,  63 
J.  Eq.  613   (52  Atl.  1117);  Huyck  v.  Andrews,  113 
Y.  81  (20  N.  E.  681,  3  L.  E.  A.  789,  10  Am.  St.  E 
432);  Stambaugh  v.  Smith,  23  Ohio  St.  684;  Edmun 
Appeal,  8  Atl.   (Pa.)   31.     The  rule  has  heen  applied 
private  ways.     Sherwood  t?.  Johnson,  28   Ind.  App.   2 
(62  K  E.  645);  Wilson  v.  Cochran,  46  Pa.  229;  Buss 
Steele,  40  Vt.  310;  Butt  v.  Biffe,  78  Ky.  352;  Bridger 
Pierson,  1  Lans.  (N.  Y.)  481.    And  the  same  rule  appl 
to  drains  and  water  rights.    Morgan,  v.  Smith,  11  111.  19 
Medler   v,   Hiatt,   8   Ind.    I7l;   Harrington  v.   Bean, 
Me.   470    (36   Atl.    986);   Isele   v.   Arlington  Bank,   1 
Mass.  142;  Clark  v.  Conroe,  38  Vt.  469.     Even  buildi 
restrictions  have  been  held  to  be  incumbrances.     Hate) 
V.  Andrews,  5  Bush  (Ky.)  561;  Locke  v.  Hale,  165  Ma 
20   (42  K  E.  331);  Mackey  v.  Harmon,  34  Minn.  1 
(24  K  W.  702)  ;  Foster  v.  Foster,  62  N.  H.  46;  Greene 
Creighton,  7  E.  I.  1.     See,  also,  the  following  authoriti 
bearing  upon  the  same  propositions:     Oawtry  v.   Lelah 
31  N.  J.  Eq.   385;   Spurr  v.  Andrews,  5   Allen   (Mas 
420;  Oinn  v.  Han<;ock,  31  Me.  42;  Smith  v.  Sprague, 
Vt   43.     The  last  case  is  closely  in  point.     In  no  cji 
has  it  ever  been  held  that  an  easement  such  as  the  one 
question  is  not   an  incumbrance,   and  the   reason   for   t 
no  doubt  is  that  the  grantee  in  the  deed  will  be  obligal 
to  pay  for  the  benefit  received  by  contributing  his  part 
the  expense   of  the  improvement. 

There  is  very  decided  conflict  in  the  authorities  as 
whether  or  not  a  public  highway  is  an  incumbrance.     1 
majority  of  the  cases  seem  to  hold  that  it  is.     See  ca 
collected  and  cited  in  11   Cyc,   1115.     In  Huyck  v. 
drews,  113  K  Y.  85  (20  N.  E.  582,  3  L.  E.  A.  791, 
Am.  St.  Eep.  433),  it  is  said: 


The  deed  entitled  her  to  a  perfect  title  to  all  the 
land  whicli  it  purported  to  convey,  free  frocn  any  incum- 
brance thereon;  and  it  is  no  defense  to  her  action  that  at 
the  time  she  took  it  she  knew  of  some  incumhrance  or  some 
defect  in  the  title.  Proof  of  such  knowledge  would  be 
quite  important  in  an  action  brought  by  her  grantor  to  re- 
form the  deed,  but,  as  a  defense  to  an  action  upon  the  cove- 
nants contained  in  the  deed,  it  is  of  no  importance  what- 
ever. That  the  covenant  against  incumbrance  is  broken  by 
an  outstanding  easement  of  any  kind  is  perfectly  well  es- 
tablished by  the  authorities  in  this  state,  and  there  is  no 
hint  in  any  of  them  that  knowledge  by  the  grantee  of  the 
ejiistence  of  the  easement  at  the  time  of  the  conveyance 
makes  any  difference.  An  easement  ia  an  interest  in  land 
created  by  grant  or  agreement,  express  or  implied,  which 
confers  a  right  upon  the  owner  thereof  to  some  profit,  bene- 
fit, dominion,  or  lawful  use  out  of  or  over  the  estate  of 
another.  An  incumbrance  .  ■  ,  is  said  to  be  'every 
right  to  or  interest  in  the  land,  to  the  diminution  of  the 
value  of  the  land,  but  consistent  with  the  passage  of  the 
fee  by  the  conveyance'  (Prescoit  v.  Trueman,  4  Mass.  627 
[3  Am.  Dec.  246]);  and  the  breach  of  such  a  covenant 
takes  place  at  the  instant  the  conveyance  ia  made.  There 
ia  in  this  state  one  exception  to  the  rule  that  the  existence 
of  an  easement  constitutes  a  breach  of  the  convenant  against 
incumbrances,  and  that  ia  in  the  case  of  a  highway.  It  was 
held  in  Whitbeck  v.  Cook,  15  Johns.  (N.  Y.)  483  (8  Am. 
Dec,  272),  that  it  ia  not  a  breach  of  the  covenants  that 
the  grantor  was  lawful  owner  of  the  land,  was  well  seised, 
and  had  full  power  to  convey,  that  part  of  the  land  was 
a  public  highway,  and  was  used  as  such ;  and  that  decision 
has  ever  since  been  regarded  as  the  law  in  this  state.  It 
was  based  upon  the  peculiar  nature  of  highway  easements, 
and  the  general  understanding  with  reference  to  them. 
Spencer,  J.,  writing  the  opinion,  said:  'It  must  strike 
the  mind  with  surprise  that  a  person  who  purchases  a 
farm  through  which  a  public  road  runs  at  the  time  of  pur- 
chase, and  had  so  run  long  before,  who  must  be  presumed 
to  have  known  of  the  existence  of  the  road,  and  who  chooses 
to  have  it  included  in  his  nurchase.  shall  turn  around  on 
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when  he  purchased,  and  what  must  have  enhanced  the  vi 
of  the  farm.     It  is  hazarding  little  to  say  that  such  an 
tempt  is  unjust  and  inequitable  and  contrary  to  the  i 
versal  understanding  of  both  vendors  and  purchasers, 
it  could  succeed,  a  floodgate  of  litigation  would  be  opei 
and  for  many  years  to  come  this  kind  of  action  wo 
abound.     These  are  serious  considerations,  and  this  cc 
ought,  if  it  can  consistently  with  law,  to  check  the  attei 
in  the  bud.'     These  reasons   are  not  applicable  to   ot 
easements,  and  the  rule  of  that  case  has  not  been  appliec 
any  other.     While  there  was  not  in  the  deed  there  un 
consideration  any  covenant  against  incumbrances,  yet 
ratio  decidendi  is  equally  applicable  to  such  a  covena 
and  since  that  decision  it  has  always  been  understood 
this  state  that  such  a  covenant  is  not  broken  by  the 
istence  of  a  highway.     In  McMullin  v.   Wooley,  2  Lf 
(N.  Y.)  394,  it  was  held  that  the  right  to  take  water 
means  of  a  pipe  laid  beneath  the  ground  from  a  spring 
the  premises  conveyed  constituted  a  breach  of  the  coven 
against  incumbrances.     In  Roberts  v.  Levy,  3  Abb.  Pi 
(Jf.    S.)    311,    it   was   held    that   a   covenant   entered 
to  between   owners  of   adjoining  city   lots   for   themsel 
and  all  claiming  under  them,  to  the  effect  that  all  bui 
ings  erected  upon  the  lots  should  be  set  back  a  specir 
distance  from  the  street  on  which  the  lots  fronted,  cobi 
tuted  an  incumbrance  upon  the  lots  to  which  it  applii 
and  if  subsequently  conveyed  by  deed  containing  the  us 
covenant  against  incumbrances,  a  breach  of  the  latter  c(i 
nant  arises  the  instant  the  deed  is  executed.     In  Bea 
Minkler,  5  Lans.  (N^.  Y.)  196,  it  was  held  that  the  es 
once  and  use  of  a  private  right  of  way  over  the  gran 
premises  was  a  breach  of  warranty;  and  Blake  v.  Even 
1   Allen    (Mass.)    248;  Buss  v.   Steele,  40   Vt.   310,   ;i 
Wetherhee  v.   Bennett,  2   Allen    (Mass.)    428,   are  to 
same   effect.     ...     In   Mohr  v.   Parmelee,   43   N. 
Super.  Ct.   320,  a  party  wall  was  wholly  on  one  of    ; 
contiguous  lots  of  land  yet  subject  to  appropriation    i 
use  for  all  the  purposes  of  a  party  wall,  by  the  propric 
of  the  other  by  reason  of  a  prior  grant,  and  it  was  1 
that  it  constituted  an  incumbrance  upon  the  land  on  wl 
it  stood;  that,  when  a  title  is  incumbered  by  such  an  ei 
ment,    a   right  of   action   immediately   accrues;    and   t 
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based  largely  upon  reasons  of  public  policy  which  ar 
no  manner  applicable  to  this  case.     The  general  ml 
that  knowledge  on  the  part  of  the  purchaser  of  an  inc 
brance  on  the  land  will  not  prevent  him  from  recove 
damages  on  account  of  it.     See  cases  collected  in  11  ' 
1066,  1067,  1068.     Whatever  the  rule  in  other  states. 
are  unalterably  committed  to  the  doctrine  that  knowl 
is  no  defense.     That  I  am  not  mistaken  in  this  wil 
think,  appear  from  a  review  of  our  cases.     In  Doyl 
Emerson,  145  Iowa,  361,  it  is  said:     "The  covenant  in 
deed  against  incumbrances  was  broken  as  soon  as  m 
and  it  was  not  material  that  the  grantee  had  notice  of  i 
incumbrance   when  he   purchased.     Harwood  v.   Lee, 
Iowa,  622  (52  N.  W.  621) ;  Yancey  v.  TatlocJc,  93  I( 
386."    A  railway  right  of  way  is  an  incumbrance.     Pi 
V,  Houghton,  122  Iowa,  477.    And,  of  course,  the  grai 
had  knowledge  of  its  existence,  but  action  will  lie  in 
favor  for  breach  of  the  covenant  of  warranty.     See,  s 
Flynn  v.  Coal  Co.,  72  Iowa,  738.     In  the  latter  case  i 
said:     "The   conveyance   executed  by  the   plaintiff  wa 
warranty    deed,    without    any    reservations    or    exceptic 
The  defendant  pleaded  as  a  counterclaim  that  the  plain 
had,  prior  there,  conveyed  to  the  Burlington  &  Missc 
Railroad  Company  the  right  of  way  across  said  prem 
and  that  such  road  had  been  constructed,  and  was  be 
operated.     As  this  was  not  denied,  the  facts  pleaded  m 
be  deemed  true.     The  court  found   and  determined   t 
there  was  a  breach  of  warranty,  and  that  the  defend 
was  entitled  to  recover  the  damage  sustained.     We  th 
this  is  corerct.     Van  Wagner  v.  Van  Nostrand,  19  lo^ 
422;   Barlow   v.   McKirdey,    24   Iowa,    69;   McGowan 
Myers,   60  Iowa,  256.     Under  these  authorities,  the  f 
that  the  defendant  had  knowledge  of  the  right  of  way 
incumbrance  is  immaterial."     In  Gerald  v.  Elley,  45  lo^ 
322,  it  is  said,  with  reference  to  this  question:     "Cone 
ing  that  the  plaintiff  knew  of  the  incumbrance,  and  that 
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traded  his  farm  for  that  of  the  defendant^  this  would  not 
make  the  legal  effect  of  such  a  contract  in  any  wise  differ- 
ent from  what  it  would  be  if  the  plaintiff  had  paid  $5,000 
in  cash.  The  question  is,  Did  these  parties  contemplate  the 
incumbrance  and  contract,  or  agree  that  it  should  be'  ex- 
cepted from  the  operation  of  the  covenants?  We  feel  con- 
strained to  say  that  under  the  allegations  in  the  answer  and 
the  evidence  we  are  compelled  to  answer  this  question 
in  the  negative.  There  is  nothing  different  shown  in  the 
testimony  from  the  very  common  case  where  a  party  sells 
and  conveys  land  on  which  there  is  located  a  railway,  the 
existence  of  which  was  known  to  the  other  party,  and  the 
premises  are  conveyed  with  the  usual  covenants  without  ex- 
cepting such  incumbrance  therefrom.  In  such  case  there 
can  be  no  relief  because  of  the  grantor's  negligence,  or  his 
want  of  legal  knowledge.  There  is  no  mistake  of  fact 
in  such  case."  See,  also,  Kostendader  v.  Pierce,  37  Iowa, 
645.    In  McOowan  v.  Myers,  60  Iowa,  259,  it  is  said: 

It  is  contended  that  the  defendant  should  have  been 
allowed  to  show  upon  the  trial  that  the  plaintiff  knew, 
when  he  purchased  the  property,  that  the  stairway  was 
used  in  common,  and  that  he  purchased  with  reference  to 
that  fact.  It  is  said  this  knowledge  is  no  defense  to  the 
action,  either  partial  or  otherwise.  See  Van  Wagner  v.  Van 
Nostrand,  19  Iowa,  422 ;  Barlow  v.  McKinley,  24  Iowa, 
69.  In  the  first  case  cited,  where  the  alleged  breach  of 
covenant  consisted  in  the  removal  of  a  stable  from  the  land 
by  a  tenant  who  had  the  right  of  removal,  it  is  said  that: 
'According  to  the  weight  of  authority,  it  is  no  less  a  breach, 
if  it  be  assumed  that  the  plaintiff,  or  covenantee,  knew  at 
the  time  of  the  conveyance  that  the  stable  was  the  prop- 
erty of  the  tenant,  and  that  the  latter  had  the  right  of  re- 
moval/ It  is  not  to  be  denied  that  there  are  cases  holding 
the  contrary  doctrine.  Appellant  cites  Leland  v.  Stone,  10 
Mass.  459,  a  case  where  the  grantor  conveyed  certain  par- 
cels of  land,  including  one  parcel  which  he  had  before  con- 
veyed to  his  son.  In  an  action  upon  a  breach  of  covenant, 
the  jury  gave  nominal  damages  only,  on  the  ground  that  the 
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parcel  so  conveyed  to  the  son  had  been  inserted  in  the  deed 
to  the  plaintiff  by  mistake;  and  the  verdict  was  approved. 
If  we  understand  the  opinion  in  the  case,  it  was  thought 
the  jury  were  authorized  as  chancellors  to  reform  the  deed 
and  correct  the  mistake.  Kuiz  v,  McCune,  22  Wis.  628 
(99  Am.  Dec.  85),  cited  by  appellant,  was  a  case  where 
damages  were  claimed  for  a  breach  of  covenant  because  of 
an  easement,  which  consisted  of  the  right  to  back  water  on 
a  part  of  the  land  by  a  milldam.  It  was  held  that  no 
right  of  action  would  lie,  because  the  easement  obviously 
and  notoriously  affected  the  physical  condition  of  the  land 
at  the  time  of  the  conveyance  and  therefore  was  not  era- 
braced  in  a  general  covenant  against  incumbrances.  This 
court,  as  we  Have  seen,  has  held  the  contrary  doctrine. 
In  the  case  of  Barlow  v.  McKinley,  supra,  the  Rock  Island 
Railroad  was  completed  and  in  full  operation  upon  the 
land  at  the  time  the  conveyance  was  made,  and  it  was 
held  that  it  was  an  incumbrance,  and  that  the  easement 
was  a  breach  of  the  covenants  in  the  deed,  although  the 
grantee  had  full  knowledge  of  the  existence  of  the  incum- 
brance at  the  time  he  accepted  the  covenant.  We  think 
this  is  the  better  rule,  and  adhere  to  the  decisions  made 
by  this  court.  Any  other  holding  would  in  our  view  be 
an  invasion  of  the  elementary  rule  that  exceptions  and 
reservations  can  not  be  ingrafted  by  parol  upon  the  deed. 

In  Barlow  v.  McKinley,  24  Iowa,  69,  it  is  said: 

(1)  Is  the  right  of  way  for  a  railroad  an  incum- 
brance? An  incumbrance  is  defined  to  be  a  right  in  a 
third  person  in  the  land  in  question,  to  the  diminution  of 
the  value  of  the  land,  though  consistent  with  the  passing 
of  the  fee  by  the  deed  of  conveyance.  Bouvier  Law  Dic- 
tionary. A  public  highway  is  held  to  be  an  incumbrance 
in  all  the  New  England  states.  Rawle  on  Covenants  for 
Title,  115-120,  and  authorities  cited  in  the  notes.  As  to 
the  right  of  way  for  a  railroad  being  an  incumbrance,  see 
opinion  of  Redfield,  J.,  in  Butler  v.  Oale,  27  Vt.  742, 
and  see  the  same  case  as  to  remedy  for  covenantor  when 
such  incumbrance  was  considered  and  allowed  for  in  the 
sale,  etc.  Whether  a  public  highway  is  an  incumbrance 
in  this  state  we  need  not  now  decide;  but  upon  both  prin- 


ciple  and  authority  we  hold  that  a  right  of  way  for  a 
railroad  is  an  incumbrance. 

(2)  Can  a  party  recover  upon  a  covenant  against  in- 
cumbraaces  when  be  had  full  knowledge  of  the  existence 
of  the  incumbrance  at  the  time  he  accepted  the  covenant  i 
This  point  was  decided  in  the  affirmative  by  this  court 
in  Van  Wagner  v.  Van  Nostrand,  19  Iowa,  422,  following 
the  weight  of  authority.  See  the  cases  there  cited.  With 
that  decision  we  are  still  content. 

In  Fan  Wagner  v.  Van  Nostrand,  19  Iowa,  422,  it  is 
said: 

And,  according  to  the  weight  of  authority,  it  is  no 
less  a  breach  if  it  be  assumed  that  the  plaintiff  or  cove- 
nantee knew  at  the  time  of  the  conveyance  that  the  stable 
was  the  property  of  the  tenant,  and  that  the  latter  had  the 
right  of  removal;  for  in  au  action  by  covenant  the  deed 
governs ;  and  id  such  an  action,  by  grantee  against  grantor, 
the  latter  can  not,  in  order  to  defeat  the  operation  of  the 
covenant,  establish  by  parol  the  grantee's  knowledge  of  an 
incumbrance  or  defect  in  the  title  or  by  parol  ingraft 
upon  the  deed  exceptions  and  reservations  not  therein 
mentioned.  Wickersham  v.  Orr,  9  Iowa,  253;  Harlow 
V.  Thomas  (strong  case),  15  Pick.  66  (1833),  approv- 
ing Townsend  v.  Weld,  8  Mass.  146  (1811);  Mott  v. 
Palmer,  1  N.  T.  674,  per  Bronson,  J, ;  Collingwood  v. 
Irwin,  3  Watts  (Pa.)  306  (1834) ;  1  Greenleaf  Evidence, 
section  275;  2  Cow.  &  H.  notes,  Philips  Evidence,  467. 
And  see  other  authorities  cited,  and  question  discussed  by 
Eawle  on  Covenants,  149-154.  If  the  deed,  by  accident  or 
mistake,  did  not  embrace  the  contract  of  the  parties,  if  it 
was  intended  by  the  parties  to  have  excepted  the  lease  and 
right  of  the  tenant,  equity,  on  this  being  satisfactorily  es- 
tablished, would  correct  and  reform  the  conveyances.  The 
defendant  did  not  seek   relief  or  redress  in  this  manner. 

The  distinction  attempted  to  he  made  by  the  majority 
between  incumbrances  which  do,  and  those  which  do  not, 
affect  the  physical  condition  of  the  property,  has  been  re- 
pudiated by  us  in  many  of  the  cases  heretofore  cited.     See 
•     in  this  connection  Flynn  v.   White  Breast  Co.,  72  Iowa, 
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738;  Oerald  v.  Elley,  45  Iowa,  322;  Barlow  v.  McKin 
24  Iowa,  69;  and  the  other  cases  from  which  quotati 
have  been  made. 

To  my  mind  it  is  entirely  immaterial  that  defend 
did  not  file  any  claim  for  damages.     One  reason  for  1 
doubtless  was  that  he  got  full  value  for  his  land  with 
the   burden    of   the   easement   and   cared   not   to   make 
claim,  concluding  to  take  his  chances  upon  litigation, 
one   suggests   that  plaintiff  ever  had   any  right  to  file 
claim  for  damages  in  the  drainage  proceedings.     If  defe 
ant  did  not  see  fit  to  do  so,  this  should  not  prejudice 
plaintiff.     A  jury  upon  proper  testimony  found  that  pla 
tiff's  land  was  damaged  ^  by  the  construction  of  the  la] 
ditch,  and  it  is  not  for  us  to  say  that,  no  matter  what  1 
testimony,  theoretically  there  was  no  damage,  and  no 
covery  can  be  had.     On  principle  and  authority  I  belie 
the  majority  are  wrong  in  their  conclusion  and  especia 
in  the  reasoning  by  which  it  is  reached. 

The  case  is  controlled  by  our  previous  decisions,  a: 
I  would  affirm. 
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ABORTION.    See  Criminal  Law. 
ACCOUNTING.    See  Partnership. 

ACTIONS. 

ChVuige  of  venue.  A  railway  company  is  not  a  resident  of  a 
through  which  it  passes  in  such  sense  as  to  preclude  it  from  e 
cising  the  right  to  a  change  of  venue  from  the  superior  to 
district  court.    Wiar  v.  Wabash  Ry.  Co.,  121. 

Service  of  notice  .upon  agent.  The  sale  of  tickets  is  a  pari 
the  business  of  a  steamship  company  engaged  in  the  carriag< 
passengers;  and  where  an  agency  for  the  sale  of  European 
sage  tickets  is  established  in  this  state,  an  action  for  dam; 
growing  out  of  the  negligence  of  the  agent  in  charge  of  the  t 
ness  may  be  instituted  in  the  county  of  such  agency  by  ser 
of  notice  upon  the  agent,  under  the  provisions  of  Code,  seci 
3500.    Zabron  v.  Steamship  Co.,  345. 

ADVERSE  POSSESSION.    See  Real  Property. 

AGENCY.    See  Actions. 

Fraud:    Principal  and  agent.    Where  there  has  been  connivi 
between  the  principal  and  his  agent  the  principal  is  charge; 
with   the   misrepresentations   of   the   agent.     In   this   action 
evidence  is  held  sufficient  to  show  a  connivance  between  def : 
ant  and  his  agent.    Fulton  v.  Fisher,  429. 

Same.    Where  a  steamship  company  accepts  the  benefit  of  the  a< 
another  in  the  sale  of  tickets  the  latter  becomes  its  agent;  and 
action  for  negligence  of  the  agent  may  be  maintained  against 
principal  where  the  sale  was  effected.    Zabron  v.  Steamship 

345* 
ALIENATION  OF  AFFECTION.    See  Husrand  and  Wife. 

ANIMALS.    See  Nuisance. 
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AmAi. 

APPEIAL.  Sec  Criminal  Law — Drainage — Intoxicating  Liquors. 
Abstract:  Reviewable  questions.  Where  an  instrument  offered 
in  evidence  is  not  set  out  in  an  abstract  the  court  on  appeal  can 
not  determine  whether  it  was  admissible  or  whether  it  was  preju- 
dicial if  improperly  admitted.  Dimsdale  v.  ToUerton-Warfield 
Co.,  425. 

Amended  abstract.  An  amendment  to  an  abstract  filed  but  not 
served  upon  the  adverse  party  will  be  stricken  on  motion.  Chis- 
more  v.  Van  Roden,  270. 

Appeal  by  state:  Scope  of  review.  A  prosecution  for  the  viola- 
tion of  an  ordinance  prohibiting  a  transient  mercantile  business 
without  a  license  is  at  least  of  quasi  criminal  character,  and  on 
appeal  from  a  judgment  of  acquittal  the  court  will  do  nothing 
more  than  announce  proper  rules  for  future  guidance.  Scranton 
V.  Hensen,  221. 

Judgment:  Taxation  of  costs:  Review.  An  appeal  from  a  final 
judgment  and  also  from  an  order  taxing  the  costs  of  a  continu- 
ance may  be  taken  in  the  same  case,  and  the  appellate  court 
will  consolidate  them  when  separately  appealed  and  review  all 
errors  assigned  as  on  an  appeal  from  final  judgment.  Keller  v. 
Harrison,  320. 

Same:  Taxation  of  costs:  Waiver  of  objections.  A  party  accept- 
ing a  continuance  at  his  request,  but  objecting  to  the  terms  im- 
posed, does  not  waive  his  right  to  question  the  validity  of  the 
terms,  on  appeal,  because  exceeding  those  authorized  by  statute. 
Idem. 

Motion  for  affirmance:  Second  appeaL  A  perfected  appeal  may 
be  dismissed  and  a  second  appeal  may  be  taken  if  within  the 
statutory  time;  and  this  right  is  not  affected  by  the  filing  of  a 
motion  for  affirmance  prior  to  a  dismissal  of  the  first  appeal. 
In  re  Estate  of  Clark,  511. 

Moot  question.  The  mere  fact  that  a  plaintiff  has  been  sued  on 
a  temporary  injunction  bond  will  not  entitle  him  to  appeal  from 
a  judgment  dismissing  the  action,  simply  to  have  his  liability  on 
the  bond  determined.     Bethany  Cong.  Church  v.  Morse,  521. 

Same.  Where,  pending  litigation  to  restrain  certain  individuals 
from  acting  as  trustees  of  a  church  society,  their  successors  were 
duly  chosen,  the  court  on  appeal  from  a  judgment  dismissing  the 
action  will  not  undertake  to  determine  the  merits  of  the  contro- 
versy, no  property  rights  remaining  unsettled.    Idem, 
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Same:     Settlement  df  controversy:     Moot  question.     Whc 

church  controversy  forming  the  subject  matter  of  a  suit 
settled  pending  the  litigation,  an  appeal  from  a  judgment  disi 
ing  the  action,  rendered  after  the  trial  court  had  arbitrarily 
on  its  own  motion  continued  the  cause  to  enable  the  hoi  din 
a  church  meeting  for  the  settlement  of  the  controversy,  prei 
but  a  moot  question;  and  the  court's  order  in  apportioning 
costs  will  not  be  disturbed.    Idem, 

Reversal:  Subsequent  proceedings.  In  this  action  against 
maker  and  endorsers  pf  a  note  a  verdict  was  returned  ag: 
the  maker  only,  and  the  jury  also  answered  certain  special  ii 
rogatories  on  which  the  plaintiff  moved  for  judgment  against 
endorsers  and  alternatively  for  a  new  trial  in  case  the  mc 
for  judgment  was  not  sustained;  and  it  is  held  that  upon  rev( 
of  the  judgment  on  the  special  interrogatories  the  case  wi 
stand  for  trial  on  the  alternative  motion  of  plaintiff  for  a 
trial    Farmers  Savings  Bank  v.  Forbes,  627. 

Trial  de  novo.  An  issue  of  fact  involving  final  settlement  of 
estate  is  not  triable  de  novo  on  appeal.  In  re  Estate  of  Ba 
hover,  146. 

Waiver  of  right.  In  an  action  for  specific  performance  of  a  1 
contract  the  vendor  can  not  enforce  that  part  of  the  dec 
quieting  title  in  him,  on  condition  that  he  repay  the  vendee  a  ( 
tion  of  the  purchase  price  received,  and  at  the  same  time  api 
from  the  order  requiring  such  repayment    Reiger  v.  Turley,  * 

ASSAULT.     See  Criminal  Law. 

ATTACHMENT. 

Burden  of  proof:  Evidence.  An  attachment  defendant  has 
burden  not  only  of  proving  an  allegation  of  his  counterclaim  t 
he  had  not  disposed  of  any  part  of  his  property  with  intent 
defraud  his  creditors,  but  also,  that  plaintiff  had  no  reasona 
ground  for  believing  his  allegation  that  defendant  had  so  dispo 
of  the  same. 

In  this  action  the  evidence  is  held  insufficient  to  support  a  verc 
awarding  defendant  exemplary  damages.  Chismore  v.  Van  Rod 
270. 

Dower:     Priority  of  liens.     An  attachment  levied  against  a  h 
band's  real  estate  during  his  lifetime  but  not  confirmed  by  ju< 
ment  or  sale  prior  to  his  death  is  not  a  lien  paramount  to 
widow's  distributive  share  in  such  real  estate.    Tetzloff  v.  May,  4 
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Same:  Widow's  allowance  for  rapport  A  widow's  statutory 
right  to  the  payment  of  her  allowance  for  sui>port  out  of  the 
lands  of  her  deceased  husband  if  necessary  is  not  subject  to  the 
lien  of  an  attachment  against  her  hus.band  alone,  levied  in  his 
lifetime  but  undetermined  at  his  death.    Idem, 

Intervention:  Abatement.  A  third  party  may  intervene  in  a 
suit  in  attachment  and  claim  the  attached  property,  but  there  is 
no  rule  by  which  a  third  person  may  be  required  to  intervene 
on  the  theory  that  he  has  an  interest  in  attached  personal  prop- 
erty; and  the  fact  that  the  plaintiff  makes  such  third  person  a 
party  defendant  will  not  prevent  him  from  maintaining  an  inde- 
pendent action  for  conversion.  Dimsdale  v.  ToUerton-Warficld 
Co.,  425. 

Value  of  use  of  attached  property.  In  this  action  the  defendant, 
in  support  of  his  counterclaim  for  damages  because  of  the  wrong- 
ful suing  out  of  an  attachment,  testified  to  the  value  of  the  use 
of  the  property  levied  upon,  which  was  a  livery  stock,  and  that 
subsequent  to  the  attachment  he  had  leased  substantially  the  same 
property.  Held,  that  the  rental  he  was  to  receive  was  competent 
evidence  on  the  question  of  the  value  of  the  use  of  the  property 
of  which  he  was  deprived  by  the  attachment,  and  should  have 
been  received     Massena  Savings  Bank  v.  Garside,  16S. 

Evidence:  Hearsay.  Evidence  concerning  what  a  third  party 
said  it  would  cost  to  repair  the  attached  property  after  its  return 
was  hearsay  and  incompetent  on  the  question  of  damage  to  the 
property.    Idem. 

Evidence:  Wrongful  attachment.  Evidence  that  plaintiff  failed 
to  consult  a  third  person  concerning  defendant's  indebtedness 
before  instituting  the  suit  was  immaterial  on  the  question  of 
wrongful  attachment,  and  was  prejudicial.    Idem, 

Same.  Evidence  that  a  third  party,  without  authority  from  defend- 
ant, offered  to  settle  his  indebtedness  to  plaintiff  was  immaterial 
on  the  question  of  wrongful  attachment    Idem, 

Evidence  of  compromise  and  settlement.  As  a  general  rule 
evidence  of  an  offer  to  compromise  and  settle  a  cause  of  action 
is  inadmissible.  In  this  action  a  portion  of  a  writing  relating 
directly  to  the  proposition  of  compromise  contained  therein  should 
not  have  been  received,  and  the  error  in  admitting  the  same  was 
not  cured  by  the  admissibility  of  the  balance  of  the  writing.    Idem, 

Wrongful  attachment:  Evidence  of  motive.  Letters  written  by 
a  plaintiff  in  attachment  to  third  parties,  after  commencement  of 
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the  suit  and  relative  to  settlement  of  the  action,  were  ina    i 
8ible»  because  having  no  bearing  on  the  question  of  moti* 
bringing  the  suit.    Idem, 

Wrongful  attachment:  Damages.  The  compensation  to  be  all   i 
for  wrongful  attachment  on  account  of  attorney's  fees,  lo 
time  and  expenses  in  consulting  attorneys  and  attending  < 
should  be  limited  to  such  as  are  reasonably  necessary  to    i 
cure  a  release  of  the  attached  property,  or  in  making  def    i 
and  no  more  should  be  allowed  as  attorney's  fees  than  the 
ices  rendered  are  worth,  whether  performed  by  one  or  i  i 
Idem, 

ATTORNEY'S  PEES.     See  Drainage— Maxriage  and  Divorc 

ATTORNEY  AND  CLIENT.     See  Contracts. 

BASTARDY.     See  Criminal  Law. 

BILLS  AND  NOTES.    See  Negotiable  Instruments. 

CARRIERS.    See  Actions— Rahroads. 


:e  of  paatengert:  Negligence:  Defenses.  Where 
embarkation  slip  of  a  steamship  company  sent  to  a  passenge 
advance  of  a  passage  ticket  required  notice  to  the  company  oi 
date  of  sailing  to  secure  a  berth  reservation,  failure  to  give  i 
notice  was  not  a  defense  to  an  action  for  the  negligence  of 
fendant's  agent  in  failing  to  promptly  forward  the  ticket  Zai : 
V.  Steamship  Co.,  345. 

Same:  Tort  action.  The  violation  of  a  contract  may  creat 
cause  of  action  for  tort.  Thus  where  the  agent  of  a  steam 
company  sold  a  passage  ticket  entitling  plaintiff  to  transporta 
from  a  foreign  port,  but  negligently  failed  to  forward  the  ti< 
as  agreed,  plaintiff  was  entitled  to  damages  for  the  wrong.    Ic 

CITIES  AND  TOWNS.    See  Municipal  Corporations. 

CONSPIRACY.    See  Criminal  Law— Fraud. 

CONSTITUTIONAL  LAW.    See  Conttlmpt— Statutes. 

CONTEMPT. 

Certiorari:     Notice.    Certiorari  is  a  method  by  which  the  hig 
court  undertakes  to  review  certain  errors  and  to  aflirm  or  am 
the  orders,  rulings  or  judgments  of  the  lower  court,  and  is 
a  new  and  independent  proceeding  of  which  one  charged  1 
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in  writing  and  partly  oral;  but  parol  evidence  is  inadmissit    : 
complete  or  vary  an  insufficient  writing,  although  the  surrou:    I 
circumstances  or  facts  from  which  the  relation  of  several  wr 
may  be  inferred  can  be  orally  shown.    Lynn  v.  Richardson.   : 

Same:     Preliminary  negotiationt:    When  contract  is  com{   ! 
Evidence.    As  a  general  rule  where  the  parties  intend  that 
correspondence  or  oral  negotiations  are  but  steps  leading  t 
the  making  of  a  contract  there  is  no  completed  contract 
final   consummation    of   their   negotiations   in   a   formal   w;  I 
agreement 

In  this  action  for  breach  of  an  alleged  contract  by  correspond  i 
for  the  sale  of  a  dental  business,  the  evidence  is  held  to  re  . 
a  submission  of  the  question  of  whether  there  was  a  comp  : 
agreement    Idem. 

Modification:     Pleading   and   proof:     Consideration.     In    I 
action  upon  a  contract  for  the  construction .  of  a  tile  drair 
petition  alleged  a  modification  of  the  original  contract  incre:  i 
the  cost  of  the  work,  and  the  defendant  admitted  a  modifici  I 
but  denied  that  the  contract  was  modified  as  alleged.    Held,  : 
evidence  that  the  condition  of  the  ground  was  such  that  defer  I 
could  not  deliver  the  tile  at  the  ditch  as  agreed  and  plaintiff  * 
therefore   to   receive   additional   compensation    for   receiving 
tile  at  a  distance  from  the  ditch  was  admissible.    It  is  also    : 
that  if  plaintiff  consented  to  receive  the  tile  at  a  distance  i 
the  ditch  where  defendant  undertook  to  place  them  such  ag  i 
ment  was  sufficient  consideration  for  the  promise  to  pay  incre  i 
compensation.    Gorton  v.  Moeller  Brothers,  729. 

Breach  of  contract:  Evidence.  Where  a  party  for  whom  v 
is  being  done  examines  the  work  as  it  progresses,  and  ei 
expresses  approval  or  makes  no  objection  thereto,  evidence 
that  fact  is  competent  as  bearing  on  the  weight  and  value  of 
claim  that  the  same  was  unskill  fully  and  improperly  done.    Ii 

Pleadings.  In  an  action  to  recover  for  work  done  under  a  cont 
it  is  only  necessary  for  the  plaintiff  to  plead  and  prove,  in 
first  instance,  that  the  work  was  performed  and  completed  acc( 
ing  to  his  agreement;  he  need  not  allege  either  in  his  peti 
or  reply  that  defects  in  the  work  were  due  to  defendant's  f 
in  order  that  he  may  offer  evidence  of  that  fact  in  explana 
of  defendant's  claim  that  the  work  was  improperly  done.    Ic 

Performance  of  contract:    Submission  of  issue.    One  suing  v 
.   a  contract  must  prove  performance   to  authorize   recovery; 
where  the  testimony  tends  to  show  performance  even  though  pi 
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tiffs  claim  is  contested,  this  issue  b  for  the  jury  and  should  be 
submitted.   Idem, 

Substantial  performance:  Instruction.  In  this  action  upon  con- 
tract an  instruction  that  plaintiff  was  entitled  to  recover  the  con- 
tract price  if  he  had  performed  the  work  in  a  reasonable  and 
workmanlike  manner  and  substantially  in  accordance  with  the  con- 
tract was  proper,  and  not  subject  to  the  objection  that  it  did  not 
require  full  and  complete  performance;  especially  where  there 
was  no  request  for  a  further  instruction  that  if  the  work  though 
in  substantial  conformity  to  the  contract  was  still  defective  in 
some  particulars  and  that  plaintiffs  recovery  if  any  should  be 
reduced  by  the  damages  as  claimed  by  defendant  resulting  there- 
from; and  particularly  as  defendant  pleaded  defective  work  in 
a  counterclaim  which  was  submitted  and  which  the  verdict  indi- 
cated was  taken  into  consideration  in  determining  the  amount  of 
plaintiffs  recovery.     Idem. 

Enforcement  of  contract:  Defenses.  Where  the  defendant  re- 
fused to  pay  the  contract  price  for  labor  performed  solely  on 
the  ground  that  the  work  was  not  done  according  to  contract 
he  can  not  thereafter  base  such  refusal  on  plaintiffs  failure  to 
show  payment  of  all  claims  for  labor  as  required  by  the  contract. 
Idem, 

Mental  incapacity:  Evidence.  To  set  aside  a  contract  on  the 
ground  of  mental  incapacity  it  must  be  satisfactorily  shown  that 
the  party  was  incapable  of  transacting  the  particular  business 
in  question;  and  if  delusions  are  relied  upon  it  must  appear  that 
they  influenced  the  party  to  such  an  extent  that  he  had  no  reason- 
able conception  or  understanding  of  the  nature  and  terms  of 
the  contract. 

In  this  action  the  evidence  is  held  to  show  that  the  wife  was  in- 
duced to  make  the  contract  by  insane  delusions  as  to  her  hus- 
band's disposition  of  her  property  and  his  attitude  toward  her. 
Mathews  v.  Nash,  125. 

Same:  Insane  persons:  Executed  contract.  Fully  executed  con- 
tracts of  an  insane  person  that  are  fair  and  reasonable  will  be 
upheld;  but  the  mere  pajrment  of  part  of  the  purchase  price  and 
the  execution  of  notes  for  the  balance,  does  not  render  the  con- 
tract executed  in  such  sense  that  the  rule  is  applicable.  In  this 
case  it  is  also  held  that  the  contract  is  unfair  and  unreasonable. 
Idem. 

Rescission.  Rescission  of  a  contract  contemplates  the  restoration 
of  both  parties  to  their  former  status,  and  a  return  by  each  to 
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the  other  of  the  consideratoi|i  given  and  received.     Reigei 
Turley,  491. 

Same:    Forfeiture.    The  law  does  not  favor  forfeitures  and 
not  enforce  them  unless  the  right  has  heen  clearly  contra 
for,  and  when  the  party  claiming  the  forfeiture  has  fulfilled 
the  conditions  imposed  upon  him  hy  the  contract  or  by  stal 
Idem. 

» 
Same.    Upon  rescission  of  a  contract  by  a  vendor  he  must  ret 

an  advance  payment,  unless  the  vendee  has  clearly  lost  or 

feited  his  right  thereto.    Idem, 

CONVEYANCES.    See  Husband  and  Wife. 

Deeds:     Delivery.    The  recital  of  a  consideration  in  a  deed 
a  recording  of  the  instrument  raises  a  presumption  of  deliv 
Noble  V.  Noble,  69a 

Same.  The  fact  that  a  deed  from  a  husband  to  his  wife  was 
record  for  several  years  prior  to  the  husband's  death  is  str 
evidence  of  delivery  and  acceptance  by  the  wife  during  the  1 
band's  lifetime.    Idem, 

Breach  of  covenant  against  incumbrances.     The  fact  that 
board  of  supervisors  had  ordered  the  construction  of  a  drain 
ditch  is  held  not  to  constitute  the  breach  of  a  covenant  agai 
incumbrances  in  a  deed  to  the  land  thereafter  given.     Stuhi 
Butterfield,  736. 

Exception:     Reservation:     EUisement.     There    is   a   distinc: 
between  an  exception  and  a  reservation  in  a  deed,  the  for 
withholding  a  portion  of  the  premises  from  the  operation  of 
grant  while  the  latter  applies  to  some  right  or  easement  resei 
by  the  grantor;   but  this   distinction   is  not  arbitrary,   nor    1 
it  be  permitted  to  override  the  real  intent  of  the  parties  wl 
ascertained  from  the  instrument  as  a  whole.    Thus  a  convey: 
of  a  described  tract  of  land,  except  a  designated  strip  which  si 
be  left  for  a  driveway,  is  held  to  convey  title  to  the  entire  t 
with  the  reservation  of  an  easement  for  the  driveway.    Zimri 
man  v.  Kirchner,  483. 

Parol  understanding:     Effect.     The   effect  of  an  unconditii 
conveyance  by  an  heir  to  his  mother  can  not  be  neutralizec 
destroyed  by  an  oral  understanding  that  the  same  was  for 
grantee's  use  and  would  eventually  come  back  to  the  family  es : 
and  be  divided  among  the  children.    Butler  v.  Butler,  583. 
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Same:  Consideration.  A  gift  of  land  by  an  heir  to  his  parent 
when  completed  by  the  execution  and  delivery  of  a  conveyance 
can  not  be  repudiated  because  no  actual  consideration  passed. 
Idem, 

Same:  Conveyance  by  husband  alone:  E^ting^aishment  of 
dower.  The  dower  right  of  a  wife  in  the  lands  of  her  husband 
is  a  right  in  and  to  the  physical  property,  of  which  she  can  not 
be  legally  divested  for  the  purpose  of  giving  effect  to  a  deed  exe- 
cuted by  her  husband  alone.  Therefore  a  court  has  no  jurisdic- 
tion to  fix  a  value  upon  her  dower  interest  and  decree  that  upon 
a  deposit  of  the  amount  to  be  paid  to  her  in  case  she  survives 
her  husband,  and  in  case  she  dies  first  to  be  returned  to  the  hus- 
band's grantee,  shall  f  cee  the  land  of  her  inchoate  claim  of  dower. 
Idem, 

CORPORATIONS. 

Religious  societies:  Judicial  supervision.  Final  determination 
by  church  organizations  of  questions  of  discipline,  faith,  ecclesi- 
astical rule  or  custom  will  be  accepted  by  the  courts  as  final  and 
binding  upon  them.    Bethany  Cong.  Church  v.  Morse,  521. 

COSTS.     See  Appeal — Drainage — Practice — Intoxicating  Liquors. 

CRIMINAL  LAW. 

Abortion:     Coconspirator:     Acts  and  declarations:     Evidence. 

The  victim  of  an  abortion  may  be  a  coconspirator  of  the  per- 
petrator of  the  offense  and  her  acts  and  declarations  may  be 
shown  on  the  trial  of  the  accused;  but  proof  thereof  must  relate 
to  the  statements  or  acts  made  or  done  pending  the  conspiracy 
and  in  promotion  of  its  object  or  design.    State  v.  Gilmore,  618. 

Same:  Order  of  proof.  Ordinarily  and  the  better  practice  is  to 
require  prima  facie  proof  of  conspiracy  before  receiving  evidence 
of  acts  or  declarations  of  a  coconspirator;  but  the  order  of  proof 
is  largely  discretionary  with  the  trial  court,  and  it  is  not  neces- 
sarily erroneous  to  receive  evidence  of  such  acts  and  declarations 
in  advance  of  prima  facie  proof  of  conspiracy,  on  the  assurance 
of  counsel  that  the  same  will  be  produced.    Idem. 

Same:  Conspiracy:  Evidence.  An  alleged  conspiracy  can  not 
be  established  by  the  acts  and  declarations  of  one  of  the  parties 
alone;  and  before  these  may  be  considered  against  a  coconspirator 
it  must  be  shown  in  some  way  that  he  had  at  that  time  joined 
in  the  enterprise.     Idem, 
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Same.  Where  evidence  has  been  received  of  the  acts  and 
declarations  of  a  coconspirator  relating  to  a  time  prior  to  the 
formation  of  a  conspiracy  it  should  be  stricken  on  motion,  or 
the  jury  should  be  instructed  not  to  consider  it.    Idem, 

Same.  It  is  only  the  acts  or  declarations  of  a  conspirator  which 
were  done  and  made  in  furtherance  of  the  conspiracy  that  are 
admissible  against  a  coconspirator,  and  not  a  narrative  of  past 
transactions  or  events  having  no  connection  with  what  was  being 
done  to  promote  the  common  design.    Idem, 

Same.  Where  a  crime  has  been  committed  as  the  result  of  an 
alleged  conspiracy  evidence  of  transactions  occurring  between  the 
conspirators  prior  to  the  formation  of  the  common  design  is  in- 
admissible.   Idem. 

Assault:  Agency:  Evidence.  In  this  action  for  assault  by  an 
alleged  agent  of  defendant  the  evidence  is  held  to  warrant  a  find- 
ing of  agency  and  that  the  assault  grew  out  of  an  altercation 
relating  wholly  to  defendant's  business.  St.  Peter  v.  Iowa  Tel. 
Co.,  294. 

Assault:  Excessive  verdict.  It  is  held  that  the  character  of 
plaintiff's  injuries  growing  out  of  the  assault  did  not  justify  a  ver- 
dict for  $2,000,  and  it  is  reduced  one  half  at  plaintiff's  election. 
Idem, 

Bastardy:  Evidence.  Evidence  of  the  condition  and  experience 
in  life  of  the  complainant  in  bastardy  proceedings  may  be  con- 
sidered by  the  jury  on  the  question  of  whether,  under  the  circum- 
stances shown,  she  permitted  defendant  to  have  intercourse  with 
her.    State  v.  Wangler,  555. 

Same.  The  prior  residence  and  occupation  of  a  complainant  in 
bastardy  proceedings  may  be  shown  in  a  general  way.    Idem, 

Same.  The  fact  that  there  were  other  children  in  the  family  older 
than  complainant  could  have  no  bearing  on  the  amount  to  be 
allowed  for  the  support  of  the  child;  and  that  she  had  lived  con- 
tinuously in  the  township  of  her  birth  could  have  no  bearing  on 
the  question  of  whether  defendant  was  the  father  of  the  child, 
and  an  admission  of  this  evidence;  was  therefore  without  prejudice. 
Idem, 

Same.  The  testimony  of  complainant  that  she  had  no  intimate 
acquaintance  or  familiarity  with  men  other  than  her  father  and 
brothers,  was  competent  to  negative  improper  relations  with  others 
who  might  have  been  the  father  of  her  child.    Idem, 

Same:     Cross-examination.     Where  the  complainant  had  testified 
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that  she  had  attended  other  parties  with  other  men,  prior  to  the 
one  at  which  defendant's  alleged  miscondnct  occurred,  refusal 
to  permit  defendant  on  croM-cxamination  to  show  ench  fact  was 
not  prejudicial.    Idtm. 

Same:  PhTsical  exunination.  The  sUture  of  the  complainant 
being  open  to  the  observation  of  the  jury  and  her  exact  height 
having  no  material  bearing  on  the  question  of  defendant's  inter- 
course, under  the  circumstances  disclosed  at  the  time,  refusal  to 
order  a  measurement  of  her  height  was  not  erroneous.    Idem. 

Same:  Instructioni:  Aaauniption  of  facta.  Where  the  issue  of 
legitimacy  of  the  child  is  raised  in  bastardy  proceedings  the  court 
should  instruct  on  the  subject  without  request;  but  where  that 
issue  was  not  in  controversy  in  the  evidence  and  the  illegitimacy 
of  the  child  was  practically  conceded,  failure  to  instruct  was  not 
erroneous;  and  the  fact  that  in  the  requested  instruction  by  the 
defendant  there  was  no  indication  that  such  an  Issue  was  involved 
is  confirmatory  of  the  conclusion  from  the  record  that  the  child's 
illegitimacy  was  not  questioned.    Idem. 

Same:  Inatructiona.  Although  an  instruction  in  bastardy  proceed- 
ings that  if  the  jury  finds  by  a  preponderance  of  the  evidence 
that  defendant  was  the  father  of  the  child  they  must  find  him 
guilty,  but  if  they  find  he  was  not  the  father  they  must  consider 
him  not  guilty,  while  standing  alone  might  imply  an  afRnnative 
finding  that  defendant  was  not  the  father  of  the  child  in  order  to 
justify  a  verdict  of  not  guilty,  still,  when  read  in  connection  with 
Other  instructions  that  the  burden  was  upon  plaintiff  to  establish 
by  a  preponderance  of  the  evidence  that  defendant  was  the  father 
of  the  child,  and  unless  this  fact  was  proven  they  should  find  de- 
fendant not  guilty,  it  was  not  misleading  or  subject  to  that  objec- 

Same.  In  view  of  the  instructions  in  this  case  as  given,  including 
those  relating  to  the  burden  of  proof  and  preponderance  of  evi- 
dence, failure  of  the  court  to  give  requested  instruction  to  the 
effect  that  complainant's  testimony  should  not  be  given  more 
weight  than  the  testimony  of  defendant  simply  because  she  was 
a  woman,  and  that  the  jury  should  not  permit  any  sympathy  for 
her   misfortune    to    influence    their   verdict,   was   not    erroneous. 

Same:  Evidence:  Sufficiency.  The  evidence  in  this  action  is  re- 
viewed and  held  to  sustain  a  verdict  for  plaintiff  notwithstand- 
ing the  inconsistencies  and  claimed  improbabilities  in  her  testimony. 
IdM. 
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False  representations:  Evidence.  Upon  a  trial  for  false  { 
tense  in  obtaining  pajrment  for  worthless  corporate  stock,  < 
dence  of  the  making  of  a  corporation  mortgage  more  thar 
year  prior  to  the  alleged  false  represetytations  was  inadmissi 
to  show  the  corporation's  financial  condition  at  a  later  date.  I* 
was  the  record  of  a  suit  against  the  corporation  in  which  a  s 
of  its  property  was  ordered  admissible  for  that  purpose,  to  wh 
neither  defendant  nor  the  prosecuting  witness  was  a  party,  a 
where  the  sale  was  made  some  time  after  the  offense  charg 
was  committed.    State  v.  Mullen,  392. 

Murder:  Evidence.  On  a  prosecution  for  murder  the  court  n 
permit  a  showing  of  the  deceased's  previous  history;  and  refu 
to  permit  mere  repetition  of  testimony  previously  given  is  1 
prejudicial  error.    State  v.  Thomas,  572. 

Same.  The  evidence  in  this  action  is  held  to  sustain  conviction  i 
murder  in  the  first  degree.    State  v.  Brandenberger,  197. 

Passion:     Responsibility:     Instruction.     One  having  a  ratioi 
intellect  or  sound  mind  is  responsible  for  his  criminal  acts, 
though  done  in  the  heat  of  passion  or  the  spirit  of  revenge,  t 
result  of  feal  or  fancied  injury.    Idem, 

Same:     Unconscious   act:     Quantum   of   proof:     Instructioi 

Where  the  court  treated  defendant's  claimed  unconsciousness,  1 
result  of  passion,  as  the  equivalent  of  insanity,  it  was  error 
instruct  that  the  evidence  in  support  of  his  claim  must  be  cone 
sive;  as  this  was  equivalent  to  saying  that  he  must  establish  1 
defense  beyond  a  reasonable  doubt,  when  the  law  only  requires  t] 
such  a  defense  be  established  by  a  preponderance  of  the  eviden 
Idem. 

Practice  of  medicine  without  license:  Indictment:  Duplici 
The  several  acts  described  as  constituting  the  offense  of  pracl 
ing  medicine  without  a  license  are  enumerated  disjunctively 
the  statute  and  are  not  necessarily  inconsistent  with  each  oth 
and  may  be  alleged  conjunctively  in  an  indictment  without  dup^ 
ity.    State  v.  Corwin,  420. 

Same:  Description  of  offense.  An  indictment  for  practic 
medicine  without  a  license  which  is  in  substantial  conform 
with  the  language  of  the  statute  and  so  individuates  the  offei 
that  the  accused  is  apprised  of  the  crime  charged  is  sufiici 
without  specifically  detailing  the  particular  things   done.     Idt 

Rape:  Declarations  of  prosecutrix:  Admissibility.  On  a  pro 
cution  for  assault  with  intent  to  rape  declarations  of  the  prose 
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trix  concerning  details  of  the  affair  are  not  admissible  as  evi- 
dence of  complaint,  but  if*  the  declarations  were  made  so  soon 
after  the  transaction  and  under  such  circumstances  that  they 
clearly  appear  to  be  spontaneous  and  unpremeditated  then  evi- 
dence of  the  details  of  the  transaction  may  be  admissible*  as  res 
gestae.    State  v.  Novak,  536. 

Same:  Instruction:  Included  offense.  Where  evidence  in  a 
prosecution  for  assault  with  intent  to  commit  rape  disclosed  no 
other  intent  than  that  involved  in  the  attempted  rape,  it  was  not 
error  to  refuse  an  instruction  concerning  assault  with  intent  to 
do  great  bodily  injury  as  an  included  offense.    Idem. 

Self-defense:  Instruction.  An  instruction  that  one  acting  in  self- 
defense  may  use  such  means  as  he  deems  necessary  when  acting 
as  a  reasonably  prudent  person,  to  the  extent  of  killing  his  assail- 
ant; but  before  he  will  be  excused  for  using  a  weapon  resulting 
in  death  it  must  appear  that  his  danger  was  so  imminent  that 
to  save  his  life  it  was  necessary  to  kill  his  assailant;  that  when 
one  acting  as  a  reasonably  prudent  man  believes  that  his  life  is 
in  danger  he  is  justified  in  using  such  force  as  an  ordinary  pru- 
dent person  would  in  a  like  situation  probably  exercise,  and  that 
it  must  appear  beyond  reasonable  doubt  that  the  accused  killed 
his  assailant  and  did  so  in  necessary  self-defense  is  a  sufficient 
submission  of  the  issue  of  self-defense.     State  v.  Thomas,  572. 

CRIMINAL  LAW  EVIDENCE. 

Admissions.  An  offer  to  compromise  the  offense  is  admissible  in 
a  criminal  prosecution:  So  that  evidence  that  one  charged  with 
selling  goods  as  a  transient  merchant  without  a  license  offered 
to  give  the  mayor  a  certain  sum  to  settle  the  controversy,  not 
however  as  license  money,  was  competent,  either  as  an  admis- 
sion of  guilt  or  an  attempt  to  compromise.  Town  of  Scranton 
V.  Hensen,  221. 

Cross-examination:  Discretion.  The  defendant  in  a  criminal 
action  when  testifying  in  his  own  behalf  stands  upon  the  same 
footing  as  any  other  witness,  and  may  be  cross  examined  touch- 
ing his  memory,  history,  motives  or  upon  matters  affecting  his 
credibility,  the  extent  to  which  such  inquiries  may  be  carried 
resting  largely  in  the  discretion  of  the  trial  court.  In  the  instant 
case  no  abuse  of  discretion  is  shown.    State  v.  Brandenberger,  197. 

Scope  of  cross-examination:  Discretion.  The  scope  of  cross- 
examination  is  largely  a  matter  of  discretion  with  the  trial  court 
and  unless  its  rulings  limiting  the  examination  are  arbitrary  and 
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result  in  prejudice  they  will  not  be  disturbed  on  appeal. 
V.  Thomas,  572. 

Evidence  of  accused:  Credibility.  An  accused  may  righl 
testify  in  his  own  behalf  but  the  credibility  of  his  eviden 
a  matter  exclusively  for  the  jury;  and  in  weighing  his  evi< 
it  may  consider  his  manner  of  testifying,  the  reasonablene! 
his  testimony  and  his  interest  in  the  result  of  the  case.  The 
is  not  required  to  blindly  accept  his  evidence  as  true  but 
determine  whether  it  is  in  fact  true  and  made  in  good  fail 
only  for  the  purpose  of  avoiding  conviction.    Idem, 

Hearsay  evidence.  The  state  is  under  some  obligation  to  an  ac( 
not  to  offer  evidence  which  is  clearly  hearsay,  as  in  the  in 
case,  and  intended  solely  to  create  or  intensify  prejudice  ag 
him.     State  v.  Gilmore,  618. 

INDICTMENT. 

False  pretenses:  Indictment:  Sufficiency.  An  indictment 
false  pretense  in  procuring  a  check  in  payment  for  wort 
corporation  stock,  which  charges  intent  to  defraud,  sets  oul 
pretenses,  ownership  of  the  property  obtained,  the  amour 
corporate  indebtedness  and  alleges  that  the  stock  was  wort! 
and  not  of  the  kind  represented,  is  sufficient    State  v.  Mullen, 

Same:  Amendment  of  indictment.  An  indictment  for  false 
tense  may  be  amended  during  the  trial  to  correct  the  des) 
tion  of  the  instrument  which  it  is  alleged  was  falsely  obts 
Idem. 

Same:  Statute:  Constitutionality.  The  legislature  may  autln 
the  amendment  of  indictments  in  mere  matters  of  form,  \i 
will  not  prejudice  the  defendant.  Under  this  rule  the  A: 
the  Thirty-third  General  Assembly  authorizing  an  amendme: 
correct  errors  in  the  name  of  any  person,  or  in  the  descrii 
of  any  person  or  thing,  or  in  the  allegations  concemin; 
ownership  of  property  that  may  be  described  in  the  indict: 
is  not  unconstitutional.    Idem. 

INSTRUCTIONS. 

Fraud.     On   this   prosecution    for   falsely   obtaining  pa}rmen 
worthless  corporate  stock  a  refusal  of  the  court  to  instruct, 
unless  the  prosecuting  witness  was  ignorant  of  the  corpora! 
financial  condition  the  accused  was  not  guilty,  and  that  he 
not  so  ignorant  if  the  accused  gave  or  read  to  him  a  stat<; 
Vol.  151  I  A.— 49. 
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showing    the    corporation    indebtedness,    was    prejudicial    error. 
State  V.  Mullen,  392. 

Good  character.  Mere  failure  to  instruct  is  not  reversible  error 
unless  the  result  is  to  deprive  defendant  of  a  fair  trial;  and 
where  the  instructions  given  are  correct  as  far  as  they  go  defend- 
ant should  request  further  instructions  if  he  desires  them,  other- 
wise he  will  not  be  heard  to  complain.  In  this  case  failure  to 
instruct  on  the  subject  of  the  good  character  of  defendant,  no 
request  therefor  having  been  made,  is  held  not  reversible  error. 
State  V.  Brandenberger,  197. 

PRACTICE. 

Appeal:  Transcript  for  defendant:  Discretion.  An  order  for 
a  transcript  of  the  evidence  in  a  criminal  case,  to  be  made  for 
the  benefit  of  defendant  on  appeal  and  at  the  expense  of  the 
county,  is  largely  a  matter  of  discretion,  and  will  not  be  reversed 
on  appeal  unless  an  abuse  of  such  discretion  is  shown,  or  for 
its  illegal  exercise  not  based  on  the  law  and  the  facts  presented. 
State  V.  Harris,  234. 

Same.  Where  defendant  stated  in  his  affidavit  for  a  transcript  at 
the  expense  of  the  county  that  he  was  wholly  without  means  to 
procure  the  same  and  that  he  had  been  in  confinement  for  over 
a  year,  and  the  opposing  affidavits  simply  disclosed  that  he  had 
a  small  sum  of  money  before  arrest  and  prior  to  two  trials  for 
felony,  in  the  defense  of  which  he  employed  counsel,  and  there 
was  no  showing  that  he  had  since  been  able  to  earn  anything  or 
that  he  had  any  means  with  which  to  procure  the  transcript,  the 
court  was  not  justified  in  refusing  it  on  the  ground  that  he  was 
able  to  pay  for  the  same  himself.  'Jdem, 

Same.  Refusal  to  order  a  transcript  at  the  expense  of  the  county 
for  use  by  a  defendant  unable  to  procure  the  same  for  himself, 
on  the  ground  that  he  has  had  a  fair  trial,  is  an  illegal  exercise 
of  the  trial  court's  discretion.    Idem, 

Same:  Showing  of  merits.  It  is  not  necessary  that  the  defendant 
make  a  showing  on  the  merits  of  the  case  in  support  of  his 
application  for  a  transcript  at  public  expense.    Idem, 

Arraignment:  Waiver.  Where  the  record  is  silent  concerning 
the  arraignment  of  a  defendant  but  discloses  that  he  proceeded 
to  trial  without  objection  on  that  ground  it  will  be  presumed  that 
there  was  an  arraignment  or  a  waiver  thereof.  State  v.  Corwin, 
420. 
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Same:  Failure  to  plead.  Where  a  defendant  has  had  ample 
to  prepare  his  defense  and  the  trial  has  proceeded  as  thou| 
had  pleaded  not  guilty,  he  can  not  take  advantage  of  his  « 
sion  to  plead.    Idem. 

DAMAGESS.    See  Attachment— Drainage— Lanslord  and  Ts 
Negligence — Sales — Statutes — ^Telegraphs  and  Telephone 

Mental  suffering.  Where  a  steamship  company  refused  to  a 
a  passenger  for  transportation  from  a  foreign  port  because  o 
failure  of  its  agent  to  promptly  forward  her  ticket,  and  the 
senger  was  delayed  for  some  time  and  compelled  to  labor  to 
port  herself  for  several  months  and  until  the  ticket  was  rece 
she  was  not  entitled  to  recover  damages  for  mental  suff< 
due  simply  to  disappointment,  having  suffered  no  physical  in 
Zabron  v.  Steamship  Co.,  345. 

DEDICATION.     See  Railroads. 

DEEDS.    See  Conveyances. 

DOWER.    See  Attachment — Conveyances. 

DRAINAGE.   . 

Abandonment  of  water  course:  Right  to  reopen  same.  Alth* 
a  railway  company  may  have  abandoned  a  culvert  in  its  rigl 
way  and  thereby  have  changed  the  natural  course  of  surface  w 
and  an  adjacent  owner  has  acquiesced  therein  and  improvec 
premises  with  reference  thereto,  still  the  company  may  reopet 
culvert  and  permit  the  water  to  flow  across  the  land  of  the 
jacent  owner  in  its  original  course.    Brainard  v.  Railway  Co., 

Establishment  of  district:  Jurisdictional  defects.  Irregula 
of  detail  not  affecting  the  jurisdiction  of  the  board  of  si 
visors,  such  as  the  giving  of  notice  of  hearing  without  an  ex] 
direction  of  the  board  and  before  the  board  had  examined 
return  of  the  engineer,  will  not  invalidate  the  proceeding 
the  instance  of  an  objector  who  appeared  before  the  boar 
the  time  fixed  in  the  notice  and  objected  to  the  establish 
of  the  drainage  district,  where  the  objections  were  overruled 
the  district  was  established  in  accordance  with  the  engir 
report.     County  Drains  v.  Long,  47. 

Same.  The  fact  that  at  the  time  of  filing  the  petition  for  the  e 
lishment  of  the  district  title  to  the  land  primarily  affected 
in  the  wife  of  the  petitioner  was  not  a  fatal  defect,  wher< 
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wife  subsequently  61ed  a  duplicate  petition  with  a  bond  in  legal 
form,  which  was  approved,  and  the  report  of  the  engineer  made 
pursuant  to  the  original  petition  was  readopted  by  him;  but  this 
was  a  substantial  compliance  with  the  statute  in  this  respect. 
Idem, 

Same:  Different  districts:  Consolidation:  Authority  of  engi- 
neer. The  engineer  appointed  by  a  board  of  supervisors  to  in- 
vestigate and  report  a  system  of  drainage  is  not  bound  by  the 
plan  proposed  in  the  petition  therefor,  but  he  may  report  a  dif- 
ferent plan  and  different  boundaries  for  the  proposed  district; 
and  where  there  are  two  petitions  for  drainage  districts  relating 
to  the  same  neighborhood  and  both  projects  are  referred  to  the 
same  engineer  he  may  consolidate  them,  and  where  there  is  no 
objection  to  the  regularity  of  the  proceedings  under  the  petition 
for  the  establishment  of  one  of  the  districts,  it  is  immaterial  that 
the  proceedings  under  the  other  petition  were  defective.    Idem. 

Same:  Establishment  of  drains:  Water  courses:  Statutes.  The 
statute  providing  that  drains  shall  be  located  along  natural  water 
courses  or  the  general  course  of  natural  drainage  of  the  land, 
with  due  regard  for  straightening  and  shortening  the  natural 
water  courses,  is  to  be  construed  in  a  practical  way  and  with 
due  regard  to  the  engineering  problems  involved:  So  that  the 
passage  of  a  drain  through  an  alleged  natural  surface  water 
divide  where  the  elevation  is  but  slight,  thus  diverting  the  water 
from  its  natural  course,  is  not  a  fatal  objection  to  the  validity 
of  the  establishment  of  the  drain.    Idem, 

Same:  Costs:  Attorney's  fees.  A  party  appealing  from  an  order 
of  the  board  of  supervisors  establishing  a  drainage  district,  who 
is  unsuccessful,  should  not  be  charged  with  the  fees  of  the  at- 
torney employed  by  the  district    Idem, 

Establishment  of  districts:  Return  of  engineer.  Where  the 
return  of  an  engineer  in  a  proceeding  to  establish  a  drainage  dis- 
tract contains  a  list  of  lands  proposed  to  be  included  within  the 
district,  described  by  the  government  subdivisions  and  with  the 
names  of  the  owners  thereof,  it  sufficiently  defines  the  boundaries 
of  the  district  and  constitutes  a  description  of  each  tract  of  land 
therein  as  required  by  statute;  the  return  need  not  embrace  a 
diagram  of  the  district  showing  its  boundaries.  Laurence  v. 
Page  County,  182. 

Same:  Survey  of  districts.  Under  the  present  statute  the  engineer 
in  making  a  preliminary  survey  of  a  proposed  ^ainage  district  is 
only   required   to  give  the   elevation  of   lakes^  ponds  and   deep 
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depressions;  he  is  not  required  to  determine  and  report  how  the 
various  tracts  of  land  will  be  affected  by  the  improvement,  but 
this  matter  is  left  for  investigation  and  report  in  the  subsequent 
permanent  survey  to  be  made.    Idem, 

Same:  Improvement  of  natural  water  course:  Elevation  of 
ponds  and  depressions.  Where  the  proposed  improvement  con- 
sists in  straightening  the  channel  of  a  stream  to  facilitate  the  flow 
of  water  during  periods  of  excessive  rainfall  so  that  adjoining 
lands  may  not  be  flooded,  the  elevation  of  lakes,  ponds  and  deep 
depressions  in  the  proposed  district  is  immaterial;  since  the  stat- 
ute contemplates  that  after  the  principal  improvement  has  been 
made  subordinate  or  lateral  drains  may  be  established  in  the 
district  for  the  purpose  of  draining  the  ponds  and  depressions 
therein,  and  then  the  question  of  their  elevation  becomes  material. 
Idem, 

Same:  Lateral  drains:  Survey  and  report.  Where  a  proposed 
drainage  improvement  is  for  the  purpose  of  straightening  a 
natural  water  course  the  return  of  the  engineer  need  not  show 
what  lateral  drains  would  be  required  to  relieve  the  land  within 
the  district  of  surface  water,  and  especially  to  drain  ponds  and 
depressions  found  therein.  Nor  need  the  return  show  the  method 
or  expense  of  connecting  the  lateral  drains  with  the  main  ditch, 
to  give  the  supervisors  the  necessary  information  to  enable  them 
to  determine  the  practicability  of  the  entire  enterprise.    Idem. 

Same:  Establishment  of  district:  Order  of  supervisors.  Where 
the  supervisors  acting  upon  the  representations  of  the  enigneer 
showing  the  course  of  a  proposed  ditch,  its  width,  depth,  length 
and  termini,  and  an  estimate  of  its  probable  cost  with  recom- 
mendation that  it  be  constructed  as  thus  described,  and  upon 
this  report  the  board  made  a  record  that  the  improvement  would 
be  of  public  benefit  and  utility,  but  requested  the  engineer  to 
make  further  report,  which  he  did,  showing  a  proposed  change 
in  a  portion  of  the  ditch  with  an  estimate  of  the  additional 
expense,  and  the  board  thereupon  establishing  the  district  in 
accord  with  the  recommendations  of  the  engineer  and  its  former 
action,  the  establishment  was  of  the  entire  improvement  and  not 
merely  that  part  covered  by  the  second  report.    Idem, 

Same:  Change  in  improvement:  Cost:  Discretion.  The  discre- 
tion as  to  the  cost  of  constructing  a  drainage  system  is  lodged 
with  the  board  of  supervisors  and  not  wfth  the  engineer,  and 
if  it  is  justified  in  believing  that  a  larger  ditch  than  that  recom- 
mended by  the  engineer  will  be  more  efficient  and  that  the  in- 
creased cost  will  be  justified  by  the  additional  benefit,  it  may 
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modify  the  report  by  increasing  the  size  of  the  ditch;  although 
the  board  might  not  have  power  to  reduce  the  size  of  the  ditch 
where  the  engineer  recommended  one  of  a  certain  capacity  as 
necessary  for  the  desired  purpose.    Idem, 

Surface  water:  Damages.  Independent  of  statute  it  is  the  rule 
that  a  landowner  can  not  rightfully  complain  of  the  increased 
flow  of  surface  water  from  adjacent  land,  the  result  of  artificial 
drainage,  unless  the  same  is  cast  upon  his  land  by  greatly  in- 
creased or  unnatural  quantities  so  as  to  cause  substantial  injury 
to  his  premises.    Obe  v.  Pattat,  723. 

Same:  Statute:  Damages:  Evidence.  The  statute  authorizes  a 
landowner  to  drain  his  land  into  a  natural  course  of  drainage 
and  when  such  drainage  is  wholly  upon  his  own  land  he  is  not 
liable  in  damages  to  anyone.  In  this  action  the  defendant  was 
not  liable  in  damages  to  plaintiff  although  his  ditch  may  have 
increased  the  flow  of  water  which  would  otherwise  have  taken 
a  longer  route  to  the  same  ultimate  point ;  and  it  is  not  shown 
that  the  quantity  of  water  discharged  through  defendant's  ditch 
was  materially  increased  or  that  plaintiffs  crops  had  or  were 
likely  to  suffer  therefrom.    Idem. 

EASEMENTS.     See  G>nveyances~Real  Proferty. 

EQUITY. 

Laches.  The  defense  of  laches  is  an  equitable  one  arising  only 
where  from  lapse  of  time  and  neglect  of  plaintiff  it  would  be 
inequitable  to  permit  him  to  enforce  his  legal  rights;  and  to  be 
available  the  defense  must  be  pleaded    Keller  v.  Harrison,  32a 

Limitations:  Laches:  Equitable  power.  While  a  court  of  equity 
will  recognize  and  is  governed  by  the  statute  of  limitations  it 
also  has  power  to  disregard  and  reject  stale  claims  although  not 
technically  barred.    Gray  v.  Bloom,  566. 

Same:  Laches.  Laches  will  not  be  imputed  to  one  in  the  con- 
tinuous and  peaceable  possession  of  premises  because  not  resort- 
ing to  a  court  of  equity  to  maintain  his  rights,  while  the  holder 
of  an  adverse  title  who  sleeps  upon  his  rights  for  fifteen  years, 
and  till  proof  of  the  rightfulness  of  plaintiff's  possession  has  been 
rendered  difficult  by  reason  of  the  death  of  his  grantor,  is  guilty 
of  laches.    Idem. 

Same.  It  is  not  a  defense  to  a  plea  of  laches  for  failing  to  assert 
an  adverse  title  to  property  for  a  long  series  of  years  that  those 
in  possession  had  suffered  no  pecuniary  loss;  as  loss  of  timely 
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opportunity  to  make  any  defense  to  an  adverse  claim  which  may 
have  existed  is  sufficient  reason  in  equity  for  refusing  to  enter- 
tain it  after  so  long  a  time.    Idem, 


Insurance:  Reformation  of  policy:  Fraud  or  mistake:  Evidence. 
A  contract  of  insurance  may  be  reformed  upon  clear  and  satis- 
factory evidence  that  through  fraud  or  mistake  it  was  not  written 
as  the  parties  intended. 

In  this  action  the  evidence  is  held  to  show  that  the  policy  was  writ- 
ten in  accordance  with  the  intention  of  the  parties  and  reforma- 
tion is  denied.    McCarl  v.  Travelers  Ins.  Co.,  669. 

Specific  performance:    Alternative  relief:    Equitable  jurisdiction. 

The  equitable  nature  of  an  action  for  specific  performance,  in 
which  defendant  asked  that  his  title  be  quieted  against  the  plain- 
tiffs claim,  is  not  affected  by  an  amendment  to  the  petition  asking 
as  alternative  relief  in  case  specific  performance  is  not  decreed 
that  a  returh  of  an  advance  payment  be  ordered;  since,  when 
equity  has  once  acquired  jurisdiction  it  will  determine  all  material 
questions  which  are  necessary  to  full  and  complete  justice,  even 
though  it  may  be  required  in  doing  so  to  pass  upon  some  matters 
ordinarily  cognizable  at  law.    Reiger  v.  Turley,  491. 

Same:  Conditional  relief.  Equity  frequently  attaches  conditions 
to  the  relief  granted,  and  if  the  same  are  reasonable  and  equitable 
they  will  be  sustained,  even  though  requiring  some  act  or  con- 
cession not  enforceable  as  a  matter  of  legal  right.  Thus,  where 
the  defendant  in  an  action  for  specific  performance  asked  affirma- 
tively that  his  title  be  quieted  against  plaintiff,  he  could  be  re- 
quired, as  a  condition  incident  to  such  relief,  to  return  an  advance 
payment  made  by  the  plaintiff.    Idem, 

Same:  Equitable  relief:  General  prayer.  Under  a  prayer  for 
general  equitable  relief  the  court  may  grant  any  relief  which 
appears  to  be  equitable  upon  the  facts  pleaded  and  proved  even 
though  such  relief  is  not  specifically  demanded,  and  even  though 
such  relief  be  inconsistent  with  the  specific  relief  prayed  for. 
Idem, 

• 

Same:  Equitable  relief.  It  is  no-  valid  objection  to  the  exercise 
of  equitable  jurisdiction  that  a  party  seeking  specific  performance 
asks  alternatively  that  if  such  specific  relief  be  denied  he  may 
still  have  a  money  judgment;  especially  where  at  no  stage  of  the 
proceedings  was  there  a  motion  to  have  the  law  issues  transferred 
to  the  law  docket  and  tried  to  a  jury  separately  from  the  issues, 
of  an  equitable  nature.    Idem. 

EJECTMENT.    See  Real  Pboperty. 


ESTATES  OF  DECEDENTS.    See  Wius. 

Accounting  bj  cxecator:  Issues  of  fact:  Trial  dc  novo.  A  pro- 
ceeding in  probate  is  not  triable  de  novo  on  appeal ;  and  wbere 
an  issue  was  injected  into  an  executor's  accounting,  as  to  whether 
certain  payments  to  heirs  of  the  estate  were  made  as  a  settle- 
ment between  the  heirs  or  by  the  executors  in  distribuiion  of 
the  estate,  t'he  finding  of  the  trial  court  upon  that  issue  of  fact, 
upon  conflicting  evidence,  was  not  reviewable.  In  re  Estate  of 
Clark,  sn. 

Same;  TmsU:  Following  trust  propertr:  Procedure  It  ap- 
pears in  this  proceeding  to  compel  executors  and  trustees  to 
account  that  testator  gave  his  entire  estate  to  his  children  equally, 
subject  to  the  life  use  of  his  wife,  and  appointed  two  of  his  sons 
executors  and  trustees  of  the  legacy  to  another  son ;  that  testa- 
tor had  contracted  for  a  sale  of  the  estate  lands  to  one  of  his 
sons  who  afterward  contracted  with  the  brother  of  whose  legacy 
the  trustees  were  appointed,  to  convey  to  him  forty  acres  of  the 
land  in  consideration  for  his  personal  services  for  a  series  of 
years;  that  such  services  were  performed  but  the  conveyance  was 
never  made;  that  subsequently  all  the  heirs,  including  the  one 
for  whose  legacy  the  trustees  were  appointed,  joined  in  a  con- 
veyance of  the  estate  lands  in  conformity  with  the  father's  agree- 
ment, and  the  grantee  sold  the  forty  acres  and  paid  the  proceeds 
on  his  own  debt  to  the  trustees  who  applied  the  same  on  an 
account  against  him.  Held,  that  the  son  for  whose  legacy  the 
executors  were  appointed  trustees  could  not  -compel  them  in  (his 
probate  proceeding  to  account  for  the  proceeds  of  the  forty 
acres,  as  3  deCerminalion  of  his  right  thereto  involved  an  exer- 
cise of  equitable  jurisdiction  for  the  purpose  of  setting  aside 
his  conveyance  and  impressing  a  trust  upon  the  land,  all  of  which 
was  foreign  to  the  probate  proceeding  involving  simply  a  settle- 
ment of  the  estate  and  liability  of  the  trustees  for  the  legacy. 

Claims:  Breach  of  agreement  to  devise:  Evidence.  In  this 
action  by  a  son  against  the  estate  of  his  father  to  enforce  an 
alleged  agreement  lo  give  the  son  certain  lands  on  condition  that 
he  continue  to  reside  in  the  town  with  his  father  so  long  as  he 
lived,  the  testimony  of  the  only  witness  present  at  the  conver- 
sation in  which  the  agreement  is  alleged  to  have  been  made,  and 
in  support  of  the  agreement,  though  not  susceptible  of  direct  con- 
tradiction is  not  conclusive  on  the  subject,  but  must  be  considered 
in  the  light  of  all  the  circumstances.  And  upon  the  whole  evi- 
dence it  is  held  that  the  claimed  agreement  is  not  established. 
Bremer  v.  Haag,  449. 


Index^  Vol.  151. 

Estates   op    Decedents    Continued 

Gifts:    Evidence:    Declarations  of  intent.    The  fact  that  a  p: 
may  have  declared  his  intention  to  give  certain  property 
child,  still  his  estate  is  not  bound  by  such  declarations,  wheri 
parent  retained  possession  and  control  of  the  property.     / 

Claims:    Limitations:    Evidence.    An  administrator  is  not  n 
sarily  bound  to  plead  the  statute  of  limitations  against  a  c 
which  he  believes  to  be  just.     In  this  action  the  claims  of 
tives  for  services  rendered  deceased  after  they  had  obtained 
majority   are    held    under   the    evidence   to   have   been    pro] 
allowed  by  the  administrator.    In  re  Estate  of  Baumhover,  14 

Sale  of  real  estate:  Notice:  Waiver.  An  heir  to  an  e 
who  accepts  service  of  notice  of  an  application  to  sell  the 
estate,  waives  time  of  service  and  asks  that  an  order  be  gra: 
can  not  complain  of  the  order  directing  the  sale.  Mullinni 
Brown,  468. 

Same:  Notice.  The  court  or  judge  has  power  under  the  st; 
to  prescribe  the  notice  to  be  given  of  an  application  by  an 
ministrator  to  sell  the  real  estate  belonging  to  the  estate; 
notice  to  one  whose  residence  was  unknown  by  posting  the  • 
pursuant  to  the  order  of  court  was  at  most  only  defective,  and 
not  render  the  proceeding  wholly  void  for  want  of  jurisdic 
Idem, 

Same:  Failure  to  give  notice:  Remedy.  Ordinarily  one  \\ 
erly  served  with  an  original  notice  can  not  complain  that  s. 

•  defendant  was  not  properly  served;  the  remedy,  if  any,  is  fo:* 
one  not  served  to  apply  for  a  hearing  or  reopening  of  the  1 
Idem, 

Same:    Sale  to  pay  debts:    Nature  of  debts.    The  cost  of  a  : 
able  monument  for  one  deceased  is  properly  chargeable  agi 
his  estate;  and  in  the  absence  of  sufficient  personalty  the 
estate  may  be  sold  on  prior  application  to  meet  such  a  ch; 
Idem, 

Same:  Sale  en  masse.  Where  it  affirmatively  appears  to  be 
practicable  to  sell  estate  lands  otherwise  than  in  a  body  an  c 
of  sale  in  that  form  will  be  approved.    Idem. 

Same:  Sale  to  pay  debts.  An  order  for  the  sale  of  a  decedt 
lands  to  pay  debts  will  not  be  set  aside  on  the  ground  that  del 
in  the  title  might  have  been  cleared  up  and  a  better  price  obt;. 
if  a  pending  partition  suit  had  been  permitted  to  proceed;  : 
cially  where  there  was  no  showing  that  a  better  price  might 
hav^  been  obtained;    And  for  the  further  reason  that  parii 
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suits  do  not  ordinarily  serve  the  purpose  of  actions  to  quiet  title. 
Idem, 

ESTOPPEL.    See  Municipal  Corporations — ^Real  Property. 

EVIDENCE.  In  criminal  cases,  see  Criminal  Law..  See  also. 
Attachment — Contracts — Execution  of  Instruments — ^Fraud — 
Guardianship — Husband  and  Wife^Municipal  Corporations- 
Railroads — ^Real  Property. 

Admiuion  of  evidence;  Nonprejudicial  error.  The  erroneous 
admission  in  evidence  of  books  of  account  where  the  matter  so 
far  as  material  is  covered  by  other  competent  evidence  is  not 
prejudicial  error.     Silvers  v.  Floyd,  415. 

Any  error  in  permitting  one  party  to  testify  to  immaterial  matters 
concerning  which  the  other  party  has  produced  evidence  13  harm- 
less.   St.  Peter  v.  Iowa  TeL'^Co.,  294. 

Before  a  cause  will  be  reversed  on  appeal  because  of  the  exclusion 
of  evidence  it  must  in  some  manner  be  made  to  appear  that  the 
same  would  have  tended  to  support  the  contention  of  the  party 
offering  it;  and  where  the  question  itself  does  not  disclose  the 
nature  of  the  proposed  evidence  the  ruling  excluding  it  is  not 
subject  to  review.     Porter  v.,  Moles,  279. 

Competency  of  infant.  The  fact  that  a  witness  is  of  tender  years 
is  not  conclusive  on  the  question  of  competency,  but  rather  on 
his  degree  of  intelligence  and  capacity  to  understand  the  nature 
of  an  oath;  and  the  conclusion  of  the  trial  court  on  this  ques- 
tion will  be  accorded  some  weight  on  appeal,  because  of  his 
better  opportunity  to  discern  the  capacity  of  the  witness.  In  the 
instant  case  the  evidence  of  a  child  of  ten  years  of  age,  relating 
to  matters  of  observation,  was  properly  received.  St  Peter  v. 
Iowa  Tel.  Co.,  294. 

Conclusion.  A  witness  should  not  be  permitted  to  state  whether 
the  machine  by  which  an  employee  wis  injured  was  properly 
guarded ;  as  that  is  a  question  for  the  jury  to  determine.  Stephen- 
son V.  Sheffield  Brick  &  Tile  Co.,  371. 

Expert  evidence:  Weight:  Instruction.  There  may  be  cases 
where  issues  turn  solely  upon  scientific  or  technical  questions 
concerning  which  ordinary  persons  have  no  adequate  conception, 
and  where  the  testimony  upon  such  an  issue  is  wholly  of  an 
expert  character  and  without  dispute  the  jury  may  be  bound 
thereby;  but  usually  expert  evidence  like  that  of  any  other  wit- 
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ness  is  to  be  considered  and  accorded  such  weight  as  the    i 
may  think  it  entitled  to  under  all  the  developed  facts  and  cii 
stances  and  the  common  knowledge  and  experience  of  man 
Moore  v.  Chicago,  R.  I.  &  Pac  Ry.  Co.,  353. 

Expert  evidence:     Feei.     In  making  a  survey  and  investig 
one  already  made  a  surveyor  is  conducting  a  scientific  exar 
tion,  within  the  meaning  of  Code,  section  4661,  and  when  c 
as  a  witness  to  state  the  results  is  entitled  to  the  fees  all<  ' 
experts.    Keller  v.  Harrison,  32a 

Examination  of  witnessei.    The  redirect  examination  of  a  pa  I 
own  witness  in  the  nature  of  cross-examination  may  proper! 
denied.    State  v.  Beede,  701. 

Same:    Objection  to  qualification:    Review  on  appeaL    01 

tion  to  the  qualification  of  witnesses  to  testify  to  the  reput! 
of  a  party  to  an  action  can  not  be  raised  for  the  first  tim< 
appeaL    State  v.  Hamilton,  533. 

Same:     Weight  of  evidence.    The  fact  that  a  witness  testif  : 
to  the   reputation  and  character  of  one  accused  of  crime  •  1 
not  base  his  evidence  on  any  direct  knowledge  of  circumsta 
or  incidents  goes  merely  to  the  weight  of  his  evidence.     It  \ 

Examination  of  witnesses:     Use  of  letterpress  copies.     Co  1 

of  letters  written  by  a  party  to  an  action  and  referring  to  mat 
germane  to  his  direct  examination  may  be  used  for  the  pur] 
of  refreshing  his  recollection,  in  connection  with  his  cross-ex 
ination.    Bowen  v.  Aetna  Indemnity  Co.,  663. 

Same.  Where  a  party  has  been  notified  to  produce  original  let 
written  to  him  and  he  produces  such  as  he  can  find,  letterpi 
copies  of  other  letters  written  by  the  same  party  may  be  refer 
to  on  his  cross-examination,  for  the  purpose  of  ascertair 
whether  he  ever  received  letters  containing  statements  appeal 
in  the  copies.    Idem. 

Cross-examination.  Where  it  was  sought  to  hold  a  teleph 
company  liable  for  the  assault  of  an  agent,  and  the  manifest  p 
pose  of  the  agent's  direct  examination  was  to  discredit  the  ph 
tiffs  theory  of  agency,  his  cross-examination  respecting  the  tei 
of  his  contract  with  defendant  was  proper,  even  though  it  de^ 
oped  facts  additional  to  those  shown  on  plaintiff's  main  case  2 
relevant  thereto.     St.  Peter  v.  Iowa  Tel.  Co.,  294. 

The  extent  of  cross-examination   is  a  matter  largely  within 
control  of  the  trial  court,  and  a  clear  case  of  abuse  of  discret 
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must  be  made  to  justify  a  reversal  of  the  case  on  that  ground. 
Brackney  v.  Brackney,  99. 

Good  character.  It  is  always  permissible  for  one  accused  of  crime 
Co  show  his  general  good  character,  but  he  may  not,  as  in  this 
prosecution  for  obtaining  liquor  for  one  in  the  habit  of  becom- 
ing intoxicated,  show  the  habits  of  such  person  as  to  intoxica- 
tion, sobriety  and  industry.    State  v.  Beede,  701. 

Hypothetical  questions.  Hypothetical  questions  need  not  include 
all  the  facts  and  circumstances  which  the  evidence  tends  to  estab- 
lish.    Neal  V.  Brick  &  Tile  Co.,  690. 

Identification  of  records.  A  book  containing  city  ordinances, 
which  is  produced  by  the  city  clerk,  the  proper  custodian,  and 
identified  by  him  as  the  original  ordinance  book  of  the  city,  and 
a  part  of  the  records  of  his  office,  is  sufficiently  identified  to 
render  it  admissible  in  evidence.  Lane-Moore  Lumber  Co.  v. 
Storm  Lake,  130. 

Impeachment.  The  state  is  not  bound  by  the  evidence  of  a 
witness  produced  by  it  but  may  show  a  contrary  state  of  facts 
by  other  witnesses.    State  v.  Beede,  701. 

Where  a  witness  admitted  the  signing  of  a  statement  but  did  not 
remember  its  contents  or  that  he  had  read  the  same,  and  the 
statement  was  not  admitted  as  part  of  his  cross-examination  but 
was  subsequently  received  as  independent  evidence  in  support  of 
the  defense,  an  instruction  that  it  might  be  considered  as  a  declara- 
tion of  the  witness  in  connection  with  his  testimony  to  deter- 
mine the  weight  to  be  given  his  evidence  was  proper.  Neal  v. 
Sheffield  Brick  &  Tile  Co.,  690. 

Same.  The  time  and  place  at  which  statements  sought  to  be 
introduced  for  impeachment  purposes  are  claimed  to  have  been 
made  should  be  proven,  so  that  the  witness  assailed  may  be  ad- 
vised of  the  occasion.  But  where  the  witness  sought  to  be  im- 
peached has  testified  to  the  same  conversation  as  that  at  which 
it  is  claimed  the  contradictory  statements  were  made  the  rule 
is  satisfied.     St.  Peter  v.  Iowa  TeL  Co.,  294. 

A  party  should  not  be  permitted  to  introduce  evidence  of  matters 
entirely  foreign  to  the  issue,  for  the  purpose  of  laying  the  foimda- 
tion  for  impeachment  and  with  the  view  of  introducing  prejudi- 
cial matters  into  the  case.    Massena  Savings  Bank  v.  Garside,  168. 

Same:  Materiality  of  evidence.  Evidence  that  the  father,  who 
before  his  death  conveyed  the  property  to  another,  was  incom- 
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petent  to  make  the  conveyance  because  of  indulgence  in  intoxi- 
cating liquors  was  not  material,  where  the  son  was  not  assailing 
the  validity  of  the  conveyance.    Bremer  v.  Haag,  449. 

Parol  evidence:  Admissibility.  Where  no  attempt  is  made  to 
produce  a  writing  or  to  account  for  its  absence,  parol  evidence 
of  its  contents  is  inadmissible.  Markley  v.  Western  Union  TeL 
Co.,  612. 

Res  gestae.  Statements  of  an  injured  employee  made  immediately 
after  the  accident  and  concerning  the  same  are  admissible  as 
part  of  the  res  gestae.  Stephenson  v.  Sheffield  Brick  &  Tile 
Co.,  371. 

Transactions  with  a  decedent.  The  testimony  of  the  adminis- 
trator of  his  father's  estate,  regarding  a  conversation  with  his 
father  on  the  subject  of  certain  claims  against  the  estate,  when 
offered  and  received  in  evidence  as  bearing  upon  the  good  faith 
of  the  administrator  in  allowing  the  claims  was  competent;  and 
not  within  the  prohibition  of  section  4604  of  the  Code.  In  re 
Estate  of  Baumhover,  146. 

One  who.  ^t  the  request  of  a  parent,  secures  the  adoption  of  a 
child  by  an  agreement  with  the  adoptive  parent  that  the  child 
shall  have  his  property  on  condition  that  it  lives  with  him  until 
arriving  at  majority,  is  not  disqualified  from  testifying  to  the 
transaction  by  Code,  section  4604,  on  the  ground  that  he  had  an 
interest  in  or  title  to  the  property  in  controversy.    Stiles  v.  Breed, 

In  this  action  by  a  son  against  his  father's  estate  for  breach  of 
contract  to  convey  land,  an  inquiry  of  a  witness  as  to  whether  the 
father  ever  said  anything  to  the  son  about  letting  him  have  cer- 
tain property  for  a  certain  price,  did  not  call  for  evidence  either 
inadmissible  as  a  declaration  of  decedent,  or  as  a  self-serving 
declaration ;  since  it  had  relation  to  a  conversation  involving  state- 
ments of  both  parties.    Bremer  v.  Haag,  449. 

EXECUTION  OF  INSTRUMENTS. 

Signatures:  Genuineness:  Evidence.  The  genuineness  of  the 
signature  to  an  instrument  may  be  put  in  issue  by  proper  plead- 
ing, and  where  this  is  done  the  party  relying  upon  the  instru- 
ment has  the  burden  of  showing  its  genuineness;  and  upon  his 
failure  to  offer  any  further  evidence  on  the  subject  than  the 
instrument  itsell  a  verdict  should  be  directed  against  him  on  that 
issue.    Doty  v.  Braska,  23. 


Paui  PtEmrii  to  Fmxum 

FALSE  PRETENSE.    See  Cuminal  Law. 
FORFEITUKB.     See  Contkacts. 

FRAUD.     See  Oiminai.  Law— Real  Propesrir.    ' 

False  repreMntations:  Retduion:  Waiver.  One  induced  to 
purchase  property  by  false  representations  waives  his  right  to 
rescind  by  making  a  new  and  different  contract  for  payment  of 
the  balance  due,  if  made  with  knowledge  of  the  fraud;  but  the 
burden  is  upon  the  other  party  to  the  contract  to  show  that  he 
had  such  knowledge.  And  if  such  new  contract  was  made  with  a 
view  of  settling  matters  growing  out  of  the  alleged  fraud  it  is 
a  bar  to  a  subsequent  action  for  rescission.  Bowen  v.  Aetna 
Indemnity  G>^  663. 

Szchange  of  property;  Eridcnce:  Review.  Direct  and  uncon- 
tradicted evidence  of  conspiracy  is  not  required  to  make  out  a 
case  of  concerted  action  in  inducing  an  exchange  of  property  by 
misrepresentation ;  and  in  reviewing  the  findings  of  the  court  in 
a  law  action  weight  will  be  given  the  conclusion  of  the  Irial  judge 
because  of  his  better  position  to  estimate  the  credibility  of  the 
witnesses  before  him,  in  so  far  as  their  evidence  is  in  conflict 
Fulton  V.  Fisher,  429. 

Same:  Resciaaion:  Evidence.  In  this  action  to  rescind  a  con- 
veyance of  land  made  in  exchange  for  a  stock  of  goods  the  evi- 
dence is  held  to  show  misrepresentation  as  to  the  character  and 
value  of  the  land.    Jdtm. 

Statements  of  fact:  Character  and  value  of  land.  Representa- 
tions made  by  the  owner  of  land  concerning  its  character  and 
value  to  one  not  familiar  with  the  land  in  question,  or  with 
land  in  the  same  locality,  and  who  could  not  reasonably  be  ex- 
pected to  investigate  and  known  not  to  be  in  a  situation  to 
obtain  information,  may  constitute  statements  of  fact  and  not  mere 
expressions  of  opinion.    Idem. 

Same:  Evidence.  In  this  action  to  rescind  an  executed  contract 
for  the  exchange  of  a  stock  of  goods  for  land  on  the  ground  of 
fraudulent  representations  and  to  recover  damages  the  evidence 
is  held  to  justify  a  finding  and  decree  for  plaintiff.    Idttn. 

Same:  Rescistion:  Relief.  One  who  is  entitled  to  the  rescission 
of  an  executed  contract  for  the  exchange  of  property  can  not 
be  defeated  by  the  fact  that  the  other  party  has  parted  with  the 
property  received;  and  where,  as  in  this  case,  the  plaintiff  ex- 
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changed  a  stock  of  hardware  for  real  estate  and  is  shown  U 
entitled  to  rescission  on  the  ground  of  fraud,  and  having  off 
to  reconvey  the  real  property  he  is  entitled  to  a  decree  direc 
reconveyance  and  to  judgment  for  the  reasonable  value  of 
stock  of  goods  exchanged  therefor  and  disposed  of  by  defenc 
Idem,  t 

Same:  Restoration* of  property.  Where,  as  in  this  case,  the  pi 
tiff  tendered  back  the  deed  received  and  offered  to  quitclaim 
property  and  there  was  no  evidence  that  he  had  received  any  r* 
or  profits  from' the  land,  and  he  offered  to  do  equity,  no  fur 
restoration  by  him  of  money  received  from  defendant  was  ne 
sary,  as  his  claim  for  damages  greatly  exceeded  the  sum 
received  and  retained.    Idem. 

Same:  Rescission:  Reasonable  time.  A  party  to  a  fraudu! 
contract  is  entitled  to  a  reasonable  time  within  which  to  resc 
after  he  learns  or  is  chargeable  with  knowledge  of  some  j 
ground  for  complaint.  This  action  is  held  under  the  cira 
stances  to  have  been  brought  within  a  reasonable  time.    Idem. 

GIFTS.    See  Estates  of  Decedents. 

Postponement  of  enjosrment:    Trusts:    Establishment  of  sai 

A  gift,  although  delivered  to  a  third  person  as  agent  or  trus 
for  the  use  of  the  donee  under  circumstances  indicating  t 
the  donor  relinquished  all  control  over  the  property  and  intern 
to  vest  title  in  the  donee,  is  as  effective  as  actual  delivery  to 
donee;  and  the  fact  that  it  is  not  to  be  delivered  to  the  doi 
until  after  the  death  of  the  donor  does  not  affect  its  valid! 
In  this  action  the  donor  deposited  money  in  bank  taking  a  cert 
cate  of  deposit  payable  to  herself  and  in  the  event  of  her  de: 
to  the  intervener  in  the  action  for  intervener's  own  use,  1 
interest  thereon,  however,  being  payable  to  the  dqnor  during  1 
life.  HeJd,  that  a  valid  gift  of  the  principal  sum  was  there 
created  of  which  the  donee  could  not  be  divested;  and  the  tn 
character  of  the  fund  having  been  established  the  beneficiary  ik 
entitled  to  follow  the  same  into  whatsoever  property  it  may  ha 
been  invested,  and  to  have  a  lien  established  thereon  for  t 
amount.    Jones  v.  Nicholas,  j62. 

GUARDIANSHIP. 

Aged  and  incompetent  persons:  Evidence.  To  authorize  1 
appointment  of  a  guardian  of  one  enfeebled  by  age,  his  debil 
must  be  such  that  he  can  not  intelligently  direct  the  managemi 


784  Inbbz,  Vol.  151. 

GuAtoiANSBir  Continued  to  HmtAito  aitd  Wirt 

of  his  affairs,  so  that  in  the  consequence  thereof  his  estate  is 
liable  to  suffer  loss  or  waste. 
In  this   action   the   evidence   is   reviewed   and   held   insufficient  to 
justify  the  appointment  of  a  guardian  of  the  estate.     McGuire 

V.  Moorhead,  25. 

• 
HOMESTEADS.    See  Real  Frofesty. 

HUSBAND  AND  WIFE. 

Alienation  of  affection:  Act  of  parents.  Parents  may  rightfully 
advise  their  married  children  concerning  their  domestic  affairs 
though  it  may  lead  to  a  separation,  without  becoming  liable  for 
alienation  of  affection,  if  the  advice  is  given  honestly  and  with 
a  view  to  the  welfare  of  both  parties.    Heisler  v.  Heisler,  503. 

Same:  Burden  of  proof.  The  burden  of  proof  is  upon  the  one 
suing  for  alienation  of  the  other's  affections  by  his  or  her  parents, 
not  only  to  show  actual  alienation  but  that  the  interference  was 
intentional  and  malicious.    Idem. 

Same:  Joint  and  several  liability:  Evidence.  Where  the  action 
is  against  both  parents  for  intentional  alienation  of  affection  there 
must  have  been  cooperation  on  their  part  to  accomplish  the  design 
to  justify  a  verdict  against  both ;  but  if  a  cause  of  action  is  made 
out  against  only  one  a  verdict  and  judgment  should  be  entered 
accordingly.    Idem. 

Same:  Evidence.  In  this  action  the  parents  were  sued  jointly 
for  the  alienation  of  the  husband's  affections,  but  the  evidence 
fails  to  disclose  any  liability  on  the  part  of  the  father,  although 
sufficient  to  support  a  verdict  against  the  mother.    Idem, 

Same:    Instructions:    Assumption  of  facts  not  in  evidence.    An 

instruction  assuming  that  there  was  evidence  that  the  parents  acted 
with  a  common  design  in  alienating  the  affections  of  their  son  for 
his  wife,  as  given  in  this  case,  where  there  was  in  fact  no  such 
evidence,  was  erroneous  and  prejudicial.    Idem, 

Conveyances:  Undue  influence:  Presumption:  Evidence.  In 
view  of  our  statute,  Code,  section  3i57»  the  mere  relation  of 
husband  and  wife  is  not  sufficient  to  raise  the  presumption  of 
undue  influence  in  the  execution  of  a  conveyance  by  one  to  the 
other;  there  must  be  a  further  showing  of  mental  or  physical 
weakness,  or  such  surrounding  circumstances  as  to  render  the. 
one  peculiarly  susceptible  to  the  control  of  the  other.  In  this 
action  by  the  heirs  of  the  wife  to  establish  their  interest  in  land 


Indsz^  Vol.  161,  787 

Iksuiancb  Continacd  Iwtozicatihg  Liquou 

Same:  Cause  of  loss.  Where  the  evidence  justified  a  finding  that 
a  wind  storm  was  the  efficient  cause  of  injury  to  live  stock  cov- 
ered by  a  policy  of  insurance  against  loss  by  wind  storm,  cyclone 
or  tornado,  the  fact  that  other  causes  may  also  have  contributed 
to  the  loss  will  not  of  itself  relieve  the  insurer  from  liability. 
Idem, 

Same:  Exceptions:  Burden  of  proof.  Where  a  policy  of  insur- 
ance indemnifies  against  loss  by  wind  storm,  cyclone  or  tornado, 
but  excepts  loss  from  other  causes,  the  burden  is  upon  the  insur- 
ance company  to  show  that  the  loss  was  within  the  exception. 
Idem, 

Same:  Amendment  of  by-laws:  Change  of  contract  Where 
the  agreement  of  a  policy  holder  is  that  he  will  be  governed  by 
the  articles  of  incorporation  and  rules  in  force  when  the  policy 
was  issued,  or  which  might  thereafter  be  made  by  the  associa- 
tion, the  association  can  not  by  amendment  of  its  by-laws  intro- 
duce new  terms  and  conditions  into  the  original  contract,  which 
will  bind  the  insured,  unless  he  assents  thereto. 

In  the  instant  case  an  amendment  of  a  by-law  made  after  the  issu- 
ance of  the  policy  exempting  the  company  from  liability  for 
loss  occasioned  by  the  blowing  of  snow  and  hail  was  not  bind- 
ing upon  the  insured.    Idem, 

f 
Who  may  recover  upon  policy.     Where  an  insurance  policy  is 

intentionally  issued  to  indemnify  one  holding  the  legal  title,  though 

not  the  beneficial  owner  of  the  property,  against  liability  for  an 

accident  occurring  upon  the  premises,  such  record  owner  alone 

can  recover  the  benefits.    McCarl  v.  Travelers  Ins.  Co.,  669. 

INTERURBAN  RAILWAYS.     See  Railroads. 

INTERVENTION.     See  Attachment. 

INTOXICATING  LIQUORS. 

Illegal  sale:  Statute:  Conatittttionality.  The  statute  prohibit- 
ing the  sale  of  malt  liquor  as  a  beverage  which  contains  any 
amount  of  alcohol,  though  nonintoxicating,  is  not  unconstitutional, 
in  that  it  prohibits  the  sale  of  a  harmless  article  and  the  carry- 
ing on  of  a  lawful  employment    State  v.  Stickle^  303. 

Injunction:  Coats.  An  injunction  restraining  the  maintenance 
of  a  liquor  nuisance  may  properly  be  denied  where  it  appears 
that  the  defendant  has  in  good  faith  abandoned  unlawful  sales; 
but  where  after  suit  was  commenced  defendant  continued  to  sell 
without  complying  with  the  law  costs  of  the  action  should  have 
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been   taxed   against  him,   including  the   statutory  attorney  fees. 
Offil  v.  Westbrook,  446. 

Municipal  tax:  Default  in  payment:  EfiFect.  Failure  to  pay 
the  tax  imposed  by  a  city  upon  the  sale  of  intoxicating  liquors, 
in  addition  to  the  statutory  mulct  tax,  is  such  a  violation  of  the 
law  as  deprives  one  of  the  bar  of  the  mulct  statute.  Silvers  v. 
Vermilion,  Judge,  163. 

Nuisance:  Injunction:  Costs.  The  premises  used  by  one  not 
the  owner  for  the  illegal  sale  of  liquor  can  not  be  subjected  to 
a  lien  for  the  costs  of  an  action  to  abate  a  nuisance,  unless  it  is 
shown  that  such  sales  were  made  with  knowledge  or  consent  of 
the  owner.     State  v.  Kelly,  264. 

Same.  The  provisions  of  the  Code  relating  to  abatement  of  liquor 
nuisances  do  not  contemplate  any  proceeding  in  rem,  but  the 
action  is  in  personam;  so  that  a  description  of  the  premises  as 
defendant  in  the  title  of  a  decre  consented  to  by  all  defend- 
ants except  the  owner  of  the  premises,  who,  in  his  answer,  de- 
nied knowledge  of  the  illegal  use  of  the  premises,  did  not  author- 
ize the  establishment  of  a  lien  for  costs  against  the  premises,  in 
the  absence  of  proof  of  his  knowledge  of  any  sales.    Idem. 

Same:  Appeal:  Review  of  judgment  for  costs.  Where  the 
decree  in  a  suit  to  enjoin  a  liquor  nuisance,  entered  on  an  agree- 
ment of  counsel  for  all  defendants  except  the  owner  of  the 
premises,  created  a  lien  for  costs  against  the  premises  without 
proof  of  the  owner's  knowledge  of  its  illegal  use,  an  objection 
on  appeal  to  a  consideration  of  the  question  of  costs  because  not 
presented  to  the  trial  court  was  not  tenable,  as  the  appeal  was 
not  from  a  ruling  incidental  to  a  determination  of  the  case  but 
from  the  decree  itself,  and  was  triable  de  novo;  and  a  motion 
for  new  trial  was  not  essential  to  a  review  of  the  judgment. 
Idem, 

Nuisance:  Injunction.  Where  the  evidence  showed  that  the  de- 
fendant charged  with  maintaining  a  liquor  nuisance  conducted  a 
restaurant,  an  injunction  could  not  properly  run  against  him,  on 
the  theory  that  he  had  violated  the  statute  defining  a  bootlegger 
to  be  one  who  carries  intoxicants  around  for  unlawful  sale.  Barr 
v.  Neel,  458. 

Same:  Denial  of  writ.  The  court  in  its  discretion  may  deny  an 
injunction  restraining  the  illegal  sale  of  liquor,  where  it  is  shown 
that  the  defendant  has  in  good  faith  quit  the  sale  and  thus  abated 
any  nuisance  previously  existing  upon  the  premises  used  or  occu- 
pied by  him.    Idem. 
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Same:  Taxation  of  costs.  In  cases  where  suit  to  enjoin  a  liquor 
nuisance  brought  by  an  individual  fails,  the  costs,  under  the 
statute,  are  taxable  against  the  county.    Idem, 

Procuring  same  for  others:  Evidence.  On  a  prosecution  for 
procuring  liquor  for  a  person  in  the  habit  of  becoming  intoxi- 
cated it  is  proper  to  show  that  such  person  was  unable  to  pro- 
cure liquor  for  himself  as  a  reason  for  securing  it  through  an- 
other.    State  V.  Beede,  701. 

Same:  Evidence.  The  evidence  in  this  action  is  held  sufficient 
to  warrant  conviction  of  defendant  for  the  crime  of  procuring 
liquor  for  one  in  the  habit  of  becoming  intoxicated.    Idem, 

Use  of  more  than  one  room.  The  business  of  conducting  a  mulct 
saloon  can  not  be  carried  on  in  two  separate,  rooms,  although 
one  is  used  for  the  purpose  of  storage  while  sales  are  made 
exclusively  from  the  other;  but  where  a  dealer  was  simply  mov- 
ing his  stock  from  one  location  to  another,  in  the  ordinary  course 
of  the  lawful  transfer  of  his  business  to  a  new  location,  he  was 
not  violating  the  law  prohibiting  the  conducting  of  a  saloon  in 
more  than  one  room,  by  reason  of  the  fact  that  removal  of  his 
entire  stock  was  not  simultaneous.  Johannsen  v.  Hutchinson, 
Judge,  608. 

More  than  one  entrance.  A  trap  door  in  the  floor  of  a  room 
used  for  the  sale  of  intoxicating  liquors,  which  is  securely  and 
permanently  closed  and  fastened  and  used  for  no  purpose  in 
connection  with  the  business,  is  not  a  second  entrance  or  exit 
to  the  room,  within  the  meaning  of  the  statute.    Idem. 

Listing  of  employees.  A  person  employed  in  but  a  single  instance 
in  transporting  liquor  to  a  mulct  saloon  for  lawful  sale  is  not  an 
emplo}fee  required  by  the  statute  to  be  listed  with  the  county 
auditor.    Idem. 

Statute:  Limitation  of  consent:  Nuisance:  Injunction.  Chapter 
142,  Acts  of  the  Thirty-third  General  Assembly,  providing  that 
from  and  after  the  passage  of  this  act  no  city  shall  grant  consent 
to  sell  liquor  to  a  greater  number  of  persons  than  one  to  every 
one  thousand  of  the  population  of  a  city,  and  that  in  a  city  where 
a  greater  number  of  persons  than  so  provided  now  hold  such 
consent  the  city  shall  not  be  required  to  withdraw  a  sufficient 
number  of  consents  to  comply  with  the  statute,  took  effect  July  4, 
following  its  passage.  Prior  to  that  date  a  city  granted  a  consent 
to  sell  liquor  though  it  had  already  given  consents  in  excess  of 
this  statutory  limit.    Held,  that  the  person  to  whom  such  con- 
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sent  was  granted  was  subject  to  a  suit  in  injunction  to  restrain 
him  from  maintaining  a  liquor  nuisance.    Sawyer  v.  Gallagher,  64. 

JUDGMENTS. 

Confonnity  to  istuea.  Where  one  party  to  a  suit  makes  no  claim 
to  a  contract  beneficial  to  a  third  party,  and  the  other  party 
seeking  its  recovery  shows  no  right  to  its  possession,  a  judgment 
entirely  ignoring  the  matter  was  proper.    Woodbury  v.  Click,  648. 

Same:  Cancellation  of  instrumenta.  The  dismissal  of  an  action 
upon  past  due  notes,  made  for  the  accommodation  of  plaintiffs 
assignor,  is  in  fact  a  judgment  for  their  cancellation;  and  the 
makers  can  not  complain  that  the  decree  does  not  order  their 
delivery  for  cancellation  and  enjoin  a  transfer  of  the  same. 
Idem, 

Pleadings:  Conformity  to  evidence.  The  petition  in  an  action 
by  a  church  society  against  its  pastor  and  some  of  the  members 
for  fraudulently  conspiring  to  control  the  affairs  of  the  church, 
and  which  showed  that  the  pastor  obtained  control  of  the  church 
building  and  parsonage,  drew  a  salary  without  legal  right  and 
enjoyed  the  use  of  the  parsonage,  and  which  simply  asked  for 
a  decree  setting  aside  the  action  of  the  pastor  and  those  assisting 
him,  did  not  authorize  a  judgment  against  the  pastor  for  the 
amount  of  his  salary  and  for  the  use  of  the  parsonage.  Bethany 
Cong.  Church  v.  Morse,  521. 

Upon  special  interrogatories.  Judgment  should  not  be  entered 
upon  special  interrogatories  submitted  to  the  jury  unless  the 
answers  cover  every  issue  involved,  when  taken  in  connection 
with  the  pleadings  (and  possibly  the  instructions),  and  are  suffi- 
cient in  themselves  to  enable  the  court  to  determine  which  party 
is  entitled  to  judgment  without  any  reference  to  the  testimony. 

In  this  action  upon  promissory  notes  it  is  held  that  the  answers 
to  the  special  interrogatories  did  not  cover  the  issue  sufficiently 
to  authorize  an  entry  of  judgment  against  endorsers  of  the  notes, 
under  the  above  rule.    Farmers'  Savings  Bank  v.  Forbes,  627. 

JURISDICTION.    See  Drainage— Equity. 

LACHES.    See  EQurrv— Real  Property. 

■ 

LANDLORD  AND  TENANT. 

Action  for  rent:  Premature  commencement.  A  lease  providing 
that  failure  to  pay  rent  as  agreed  should  mature  the  rent  notes 
and  authorize  the  lessor  to  treat  the  lease  as  forfeited  and  to 
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take  possession  of  the  premises  or  bring  action  therefor,  is 
held  to  authorize  the  landlord,  upon  failure  to  pay  the  first  rent 
note  or  any  part  thereof  at  maturity,  to  elect  to  declare  the  sub- 
sequent notes  due  and  to  take  possession  of  the  premises;  but 
until  he  exercised  this  election  the  subsequent  notes  did  not 
mature  prior  to  their  dates  of  maturity,  and  an  action  on  the  lease 
instituted  after  payment  in  full  of  the  note  first  maturing,  but 
prior  to  maturity  of  subsequent  notes  and  before  the  landlord 
had  attempted  to  declare  the  notes  due  and  payable  under  the 
terms  of  the  lease,  was  prematurely  brought.    Jones  v.  DeMoss, 

112. 

Same:  Reservation  of  rights:  Constmction  of  lease.  Under  a 
lease  reserving  to  the  landlord  the  right  to  fall  plow  and  seed, 
in  proper  season,  and  to  go  upon  the  premises  at  all  times  for 
the  purpose  of  making  repairs  and  improvements,  or  for  any 
other  purpose  not  interfering  with  the  rights  or  privileges  of 
the  lessee,  it  is  held  that  the  clause  "which  shall  not  interfere 
with  the  rights  or  privileges  of  the  lessee,"  does  not  relate  to 
the  entire  reservation  of  rights,  but  should  be  confined  to  his 
use  of  the  premises  for  purposes  other  than  those  expressly  speci- 
fied; and  an  instruction  holding  the  lessor  accountable  in  damages 
in  making  improvements,  regardless  of  his  right  to  so  do  under 
the  lease,  was  erroneous.    Idem, 

Same:      Improvement    by   landlord:      Damages:     Instruction. 

Where,  as  in  this  action  by  the  landlord,  the  tenant  claimed 
damages  because  of  the  landlord's  entry  upon  the  premises  and 
the  making  of  repairs  and  improvements,  the  evidence  tended 
to  show  that  the  landlord's  acts  were  in  the  main  beneficial  to 
the  tenant,  and  all  of  them  were  without  objection  and  many 
with*  the  implied  consent  of  the  tenant,  it  was  error  for  the  court 
to  magnify  the  extent  of  the  tenant's  injury  by  characterizing 
the  damage  inflicted  by  plaintiff's  acts  as  great    Idem, 

Same.  Where  a  landlord  pleads  consent  by  the  tenant  to  the 
making  of  repairs  as  an  affirmative  defense  to  the  tenant's  claim 
for  damages  on  that  account,  and  the  evidence  tends  to  support 
this  issue,  the  court  should  submit  the  defense  by  adequate 
instructions,  which  in  this  case  are  held  insufficient.    Idem. 

Same:  Measure  of  damages.  Where  a  tenant,  in  defense  of  an 
action  for  rent  and  possession  of  premises,  claims  damages  be- 
cause of  certain  work  and  improvements  made  on  the  premises 
by  the  landlord,  as  the  manner  of  removal  of  shade  trees,  etc.; 
the  measure  of  his  damage  in  these  respects  is  not  the  difference 
in  the  rental  value  of  the  premises  before  and  after  the  doing 


tdtaOLMB  ABP  Tt»HT   CoBtbuwd 

of  such  acts  by  the  landlord,  but  his  liability  is  for  the  specific 
injury  thus  resulting.     Idem. 

Action  for  rent:  lastruction.  In  an  action  for  rent  an  instruc- 
tion that  plaintiff  could  not  recover  without  showing  that  he 
rented  the  premises  to  defendant,  sufficiently  covered  defendant's 
claim  that  he  was  a  subtenant  of  the  plaintiff,  in  the  absence  of 
a  request  for  a  more  specific  instruction  on  the  subject  Silvers 
V.  Floyd,  415. 

Same:  Illegal  use  of  premiBcs:  Inatmction.  To  defeat  an  action 
for  rent  on  the  ground  that  the  premises  were  used  for  an  illegal 
purpose  it  must  appear  that  the  landlord  participated  to  some 
degree  in  the  wrongful  purpose  and  intent  that  the  property  should 
be  so  used,  mere  indifference  on  his  part  u  to  the  intended  use 
is  not  sufficient     Idem. 

Same:  Evidence.  The  evidence  in  this  action  for  rent  is  held 
sufHcient  to  justify  a  finding  that  defendant  was  platntifTs  tenant 
rather  than  his  subtenant,  and  that  plaintiff  did  not  lease  the 
premises  for  an  illegal  purpose.    Idem. 

Enforcement  of  lien:  Limitationa:  RecoTcry  ixom  purchaser 
of  crops.  Recovery  by  a  landlord  against  the  purchaser  of  crops 
grown  on  the  leased  premises  is  a  method  of  enforcing  the  land- 
lord's lien,  and  is  dependent  upon  the  lien,  the  measure  of  recovery 
being  the  value  of  the  incumbrance  and  not  necessarily  the  value 
of  the  property;  and  the  action  therefor  must  be  brought  within 
the  time  limited  by  the  statute  creating  the  lien.  Boyd  v.  Stipp 
&  Harlan,  276. 

Comprotniie  and  Mttlement:  Secoverr  of  rent  paid:  Bnrden 
of  proof:  Evidence.  One  who  seeks  to  set  aside  a  settlement 
amicably  made  and  to  recover  money  voluntarily  paid  thereunder 
must  establish  his  claim  by  a  clear  and  satisfactory  preponder- 
ance of  the  evidence. 

Thus  where  a  landlord  did  not  undertake  to  lease  any  given  amount 
of  tillable  land,  although  the  rent  was  estimated  upon  the  basis 
of  acreage,  the  fact  that  he  could  not  use  every  acre  to  advan- 
tage was  not  a  defense  to  payment  of  the  rent;  and  upon  the 
whole  evidence  the  plaintiff  is  not  entitled  to  recover  any  part 
of  the  rent  paid  upon  an  amicable  settlement,  on  the  ground  of 
a  shortage  in  the  land  subsequently  discovered.  Stock  v.  Christie, 
238. 

Right!  of  tenant.  A  tenant  holding  over  after  the  expiration 
of  his   lease  acquires  no   rights   adverse  to   his   landlord,   iriio 
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obtained  title  to  the  property  by  adverse  possession.     Co 
V.  Davis,  578. 

LIMITATION  OP  ACTIONS.    See  Equity— Estates  of  De<   i 
— Landlord  and  Tenant — ^Real  Piwperty. 

MARRIAGE  AND  DIVORCE. 

Alimony:  Modification  of  decree.  Where  the  children,  tl  : 
tody  of  whom  was  awarded  to  plaintiff  in  a  divorce  proc  ! 
have  since  g^own  to  maturity,  and  the  inability  of  the  dei  i 
to  longer  make  payments  of  alimony  adjudged  in  the  de(  ' 
divorce  and  at  the  same  time  support  himself  has  been  <  : 
strated,  as  in  this  case,  the  court  may  modify  the  deer  ( 
alimony  and  award  a  lump  sum  in  lieu  of  monthly  paymt  i 
originally  provided.    Holm  v.  Holm,  159. 

Attorney's  fees.    The  attorney  for  a  wife  in  an  action  foi 
rate  maintenance  may  recover  of  the  husband  for  service 
dered  in  her  defense  to  his  cross-action  for  divorce,  even 
the  action  is  dismissed  by  the  parties.    Reed  &  Reed  v.  Did  i 
369. 

Statutes:     Remarriage:     Modification  of  decree.    Statutes 
ing  to  divorce  and  remarriage  have  no  extra  territorial 
So  that  where  one  divorced  in  this  state  was  remarried  in   1 
eign  state  within  the  time  prohibited  by  our  statute  for  ;  f 
riage,  and  subsequently  returned  to  this  state  to  live,  the  1 1 
riage  in  the  foreign  state  being  valid  there  was  also  valid 
and  was  not  ground  for  modification  of  the  decree  of  d: ' 
as  in  violation  of  law  or  against  good  morals  or  public 
Dudley  v.  Dudley,  142. 

MASTER  AND  SERVANT.    See  Negugenck. 

MALPRACTICE.    See  Physicians. 

MINES  AND  MINING. 

Negligence:  Instruction:  Harmless  error.  An  instructioi 
the  owner  of  a  mine  is  required  to  keep  the  roof  of  the 
entry  in  a  reasonably  safe  condition,  while  technically  inacc 
in  that  his  duty  is  only  to  exercise  reasonable  care  to  ma 
it,  is  not  so  erroneous  as  to  require  a  reversaL  Peloni  v.  i 
Lowe  Coal  Co.,  462. 

Same:  Burden  of  proof:  Assumption  of  risk.  Where  a 
owner,  in  defense  to  an  action  for  injury  to  an  employee,  p 
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that  the  falling  of  slate  from  the  roof  of  the  mine  was  a  danger 
incident  to  the  work  and  with  full  knowledge  of  all  matters  of 
negligence  on  his  part  complained  of  the  plaintiff  continued  in 
the  service  and  thereby  assumed  the  risk,  refusal  of  the  court 
to  instruct  that  the  burden  was  on  plaintiff  to  show  that  the 
falling  of  the  slate  was  not  a  danger  incident  to  the  employment, 
and  in  charging  the  jury  that  the  burden  was  on  defendant  to 
prove  assumption  of  risk,  was  erroneous.    Idtm, 

Negligence:  Proximate  cause:  Evidence.  The  term  proximate 
cause  excludes  the  idea  of  legal  liability  based  upon  merely 
speculative  suggestions  as  to  what  might  have  happened  had 
some  circumstance  remotely  or  incidentally  connected  with  the 
course  of  events  leading  up  to  the  injury  been  otherwise 
than  it  in  fact  was.  In  this  action  plaintiff  was  a  mule  driver 
in  a  coal  mine  and  the  mule  ran  away,  throwing  him  against 
the  side  of  the  mine.  Plaintiff  claimed  that  the  passage  way  of 
the  mine  was  clogged  with  slate  and  other  material  so  that  he 
was  unable  to  leave  the  car  when  the  mule  became  unmanageable 
and  thereby  avoid  the  injury.  Held,  that  defendant's  alleged  neg- 
ligence was  not  shown  to  be  the  proximate  cause  of  the  injury. 
Anderson  v.  Wapello  Coal  Co.,  479^ 

MISTAKE.    See  Real  Property. 


MORTGAGES. 

Foreclosure:  PaOure  of  consideration.  Where,  as  in  this  action 
to  foreclose  a  mortgage  given  to  secure  the  purchase  price  of 
property,  the  only  defense  relied  upon  was  that  the  property  was 
wholly  worthless,  and  the  most  liberal  construction  of  the  evi- 
dence simply  tended  to  show  that  it  was  worth  less  than  the 
amount  paid  for  it,  a  judgment  for  the  full  price  and  decree  of 
foreclosure  was  proper.    Cummings  v.  Sherman,  176. 

Same:  Title.  Where  no  sheriff's  deed  was  issued  in  a  mortgage 
foreclosure  proceeding  the  title  of  the  owner  who  acquired  an 
assignment  of  the  certificate  of  sale  was  not  divested.  Keller  ▼. 
Harrison,  320. 

Liability  of  mortgagee  in  possession:  Rents:  Repairs.  A  mort- 
gagee in  possession  is  one  who  occupies  or  controls  the  mort- 
gaged premises  by  an  agreement  with,  or  the  consent  of  the  mort- 
gagor, or  his  grantees,  under  or  because  of  the  mortgage;  and 
he  is  accountable  for  such  rents  or  profits  as  he  can  in  the  exer- 
cise of  ordinary  diligence  derive  therefrom ;  and  he  can  not  charge 
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for  repairs  not  necessarily  made  to  save  the  premises  from  loss 
or  injury,    Whitley  v.  Bamett,  487. 

Same.  The  mortgagor  retains  legal  title  and  right  to  possession 
of  property  in  the  absence  of  a  stipulation  to  the  contrary;  and 
where  there  was  no  stipulation  that  the  mortgagee  was  entitled  to 
possession  the  fact  that  he  may  have  collected  rents  at  the  request 
of  the  mortgagor  and  applied  the  same  to  the  maintenance  of  the 
property  and  a  reduction  of  the  mortgaged  debt  did  not  charge 
him  with  the  duties  and  liabilities  of  a  mortgagee  in  possession. 
Idem, 

Same.  Nor  will  the  fact  that  a  mortgagee  in  possession,  without 
any  stipulation  in  the  mortgage  governing  his  rights  and  lia- 
bilities, leased  the  property  at  a  lower  rental  part  of  the  time, 
or  that  the  same  were  vacant  at  various  times  without  his  fault, 
be  sufficient  to  charge  him  with  loss  of  rents.    Idefn, 


MUNICIPAL  CORPORATIONS. 

Defective  streets:  Contributory  negligence:  Evidence.  Mere 
knowledge  of  the  defective  condition  of  a  public  street  will  not 
as  a  matter  of  law  render  a  party  guilty  of  negligence  in  using 
the  same,  but  it  must  further  appear  that  he  knew,  or  as  an 
ordinarily  cautious  person  ought  to  have  known,  that  it  was  im- 
prudent and  dangerous  to  attempt  its  use. 

In  this  action  plaintiff  was  driving  along  one  side  of  a  street,  in 
the  center  of  which  was  a  ditch  over  which  he  was  required  to 
cross,  and  the  evidence  is  held  to  show  that  he  knew  of  the 
danger  in  crossing  and  he  is  therefore  precluded  from  recover- 
ing because  of  his  negligence  in  so  doing.  Reynolds  v.  City  of 
Centerville,  19. 

Notice  of  defective  street:  Pleadings:  Amendment.  The  stat- 
ute requiring  notice  to  a  city  of  injuries  caused  by  defective 
streets  should  be  liberally  construed,  to  the  end  that  parties  hav- 
ing meritorious  claims  shall  not  be  cut  off  by  mere  technicalities 
in  the  form  of  the  notice. 

Thus  where  the  notice  and  the  original  petition  claimed  damages 
for  a  persona]  injury  caused  by  the  fright  of  plaintiff's  horse 
at  a  large  boulder  allowed  to  remain  in  the  street,  with  adver- 
tizing signs  printed  thereon,  an  amendment  to  the  petition  claim- 
ing injury  to  the  horse  and  buggy,  and  that  the  city  was  negli- 
gent in  making  a  ditch  in  the  street  opposite  the  boulder,  was 
within  the  demands  of  the  statute  as  to  notice.  Frazee  v.  City 
of  Cedar  Rapids,  251. 
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Same:  Evidence  of  other  accidents.  In  an  action  for  injuries 
from  the  fright  of  a  horse  at  an  object  in  the  street  evidence 
that  other  ordinarily  safe  and  gentle  horses  were  frightened  at 
the  same  object  is  admissible.     Idem, 

Same:  Street  obstrnctions:  Duty  of  city.  The  duty  of  a  city  to 
keep  its  streets  free  from  obstructions  that  may  seriously  inter- 
fere with  travel  extends  not  only  to  those  obstructions  with 
which  vehicles  may  come  in  collision,  but  also  from  objects 
somewhat  removed  from  the  path  of  travel,  yet  naturally  cal- 
culated and  which  may  reasonably  be  expected  to  frighten  horses 
of  ordinary  gentleness.    Idem, 

Same:     Objects  likely  to  frighten  horses:     Burden  of  proof. 

Where  an  obstruction  in  a  street  is  one  that  the  city  has  no  rig^ht 
to  make  or  permit  to  remain  it  may  be  liable  for  the  fright  of  a 
horse  caused  thereby,  though  not  of  ordinary  gentleness ;  but  where 
the  obstruction  is  not  in  the  traveled  path  and  becomes  danger- 
ous simply  because  likely  to  frighten  ordinarily  gentle  horses 
it  is  incumbent  upon  one  claiming  damages  on  account  thereof  to 
show  that  the  horse  he  was  driving  was  of  ordinary  gentleness. 
Idem, 

Same:  Instruction.  The  jury  should  not  be  required  to  find  that 
the  object  was  such  that  it  would  frighten  a  horse  of  ordinary 
gentleness,  but  simply  that  it  was  likely  to  do  so.    Idem, 

Same.  A  city's  negligence  in  permitting  a  street  obstruction  does 
not  depend  upon  common  knowledge  but  upon  knowledge  acquired 
in  the  performance  of  its  duty,  and  instructions  requiring  the 
jury  to  find  that  plaintiff's  horse  was  such  that  as  a  matter  of 
common  knowledge  it  was  likely  to  take  fright  at  the  object  should 
not  have  been  given.    Idem, 

Same:  Contributory  negligence.  The  instruction  in  this  action 
that  if  plaintiff  had  previously  traveled  that  street  and  knew  of 
the  obstruction  and  exercised  the  same  care  in  driving  a  reason- 
ably gentle  horse  that  the  city  exercised  in  permitting  the  obstruc- 
tion, then  he  contributed  to  his  own  injury  and  could  not  recover 
was  erroneous;  because  depriving  plaintiff  of  the  right  to  assume 
that  the  city  had  taken  due  precaution  for  the  safety  of  the  street, 
and  because  imposing  on  plaintiff  a  greater  degree  of  care  than 
that  of  ordinary  care  and  caution.    Idem, 

Nuisance:  Abatement:  Parties.  A  city  has  the  right  not  merely 
as  a  private  property  owner  but  in  behalf  of  the  public  to  cause 
the  abatement  of  an  obstruction  in  a  stream,  the  consequence  of 
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which  is  to  damage  or  reasonably  threaten  injury  to  the  neigh- 
boring property.    Sioux  City  v.  Simmons  Hardware  Co.,  334. 

Same:  Use  of  stream  by  a  dty:  Obstruction.  A  city  may  make 
use  of  a  stream  for  the  purpose  of  discharging  into  it  through 
storm  sewers  the  water  collected  from  its  streets  in  times  of 
excessive  rainfall;  but  any  obstruction  to  such  use  of  a  stream, 
resulting  in  injury  to  property  in  the  neighborhood  and  to  the 
streets  of  the  city,  will  constitute  a  nuisance.    Idem, 

Same:  Ordinance:  Reasonableness:  Burden  of  proof.  A  city 
may  enact  a  valid  ordinance,  which  is  reasonable  in  its  provisions, 
prohibiting  the  erection  of  any  building  or  other  structure  over 
a  stream  without  leaving  a  specified  area  unobstructed  for  the 
flow  of  water  in  the  natural  channel;  and  the  burden  of  show- 
ing that  the  ordinance  is  an  unreasonable  regulation  is  upon 
the  one  who  has  violated  its  provisions.    Idem. 

Same:  Enforcement  of  ordinances.  While  a  city  may  not  main- 
tain a  general  equitable  action  to  enjoin  and  abate  a  nuisance 
on  the  ground  of  injury  to  its  citizens,  yet  under  its  general 
police  power  to  prevent  injury  or  annoyance  from  anything  dan- 
gerous, offensive  or  unhealthy,  and  to  cause  any  nuisance  to  be 
abated,  it  has  power  to  prevent  such  injury  by  enforcing  the 
regulations  of  an  ordinance  properly  adopted ;  and  this  is  especially 
true  where  the  city  itself  owns  the  property  imperiled  by  any 
unusual  flooding  of  the  stream.    Idem, 

Same:    Use  of  streets:    Restrictive  conditions:    Burden  of  proof. 

While  an  ordinance  must  be  general  in  its  nature  and  applicable 
to  all  persons  in  similar  situations,  yet  a  city  having  occasion  in 
a  proper  exercise  of  its  power  to  permit  the  use  of  a  part  of  a 
street  by  a  particular  individual  in  the  construction  of  a  build- 
ing, may  impose  as  a  condition  of  such  use  that  a  passage  way  for 
the  water  of  a  stream  within  the  city  shall  be  of  a  specified  size; 
and  in  a  suit  to  abate  as  a  nuisance  an  obstruction  in  the  stream, 
because  of  a  violation  of  the  conditions  imposed,  the  city  need 
not  show  that  the  obstruction  violating  such  conditions,  which 
was  intended  for  the  protection  of  the  general  public,  is  a  nui- 
sance; but  the  individual  guilty  of  such  violation  has  the  burden 
of  showing  that  the  condition  is  unreasonable  and  imposes  restric- 
tions which  in  no  event  are  necessary  for  the  public  protection. 
Idem, 

Same:  Equitable  enforcement  of  conditions.  A  city  owning  a 
portion  of  a  street,  the  public  character  of  which  has  been  ter- 
minated, may  contract  with  an  individual  for  the  erection  of  a 
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building  thereon  on  condition  that  he  shall  construct  an  adequate 
passageway  for  the  waters  of  a  stream  passing  under  the  build- 
ing, and  may  enforce  such  conditions  in  equity  irrespective  of 
the  question  of  nuisance;  there  being  no  adequate  remedy  at  law. 
Idem, 

Same:  EstoppeL  Where  as  in  this  case  a  city  authorized  by  ordi- 
nance the  private  construction  of  a  conduit  of  a  specified  size 
for  the  passage  of  a  stream,  and  provide?  that  it  should  be  con- 
structed under  the  plan  of  the  city  engineer  and  subject  to  his 
approval,  but  the  defendant  in  constructing  the  same  procured 
no  plans  of  the  engineer  nor  did  he  request  or  procure  his 
approval  of  the  structure,  the  dty  was  not  estopped  from  com- 
plaining that  the  conduit  did  not  comply  with  the  ordinance. 
Idem, 

Same:  Obstruction  of  water  course:  Relief.  It  appears  in  this 
action  that  the  conduit  was  so  constructed  as  to  obstruct  the 
passage  of  the  water,  but  thaf  by  a  change  in  the  method  of 
supporting  it,  which  might  be  done  at  a  reasonable  expense  and 
also  be  made  adequate  for  the  passage  of  water,  a  destruction 
of  the  same  and  the  building  erected  thereover  will  not  be  ordered, 
but  defendant  is  required  to  reconstruct  the  conduit. 

On  a  petition  for  rehearing  it  is  heM  however,  that  as  the  original 
opinion  was  predicated  upon  an  ordinance  imposing  duties  on  the 
defendant  the  parties  may  arrange  for  a  different  method  of  tak- 
ing care  of  the  waters  of  a  stream,  and  the  city,  if  it  so  desires, 
may  make  a  new  regulation  on  the  subject,  compliance  with  which 
shall  render  maintenance  of  the  building  lawful  so  far  as  con- 
formity with  the  ordinance  is  concerned.    Idem, 

Ordinances:  Validity:  Repeal.  The  mere  fact  that  a  dty,  acting 
on  the  supposition  that  the  subject  matter  of  an-  ordinance  was 
covered  by  a  later  void  ordinance,  had  overlooked  the  original 
ordinance,  did  not  affect  its  validity  or  deprive  It  of  its  enforce- 
able character;  although  had  the  subsequent  one  been  properly 
enacted  it  would  have  worked  a  repeal  by  implication  of  the  pre- 
vious ordinance.    Lane-Moore  Lumber  Co.  v.  Storm  Lake,  13a 

Ordinances:  Amendment:  Repeal:  Re-enactment  While  a 
mere  amendment  to  a  void  ordinance  would  be  itself  invalid,  and 
a  void  ordinance  need  not  be  repealed  to  render  it  ineffectual; 
still,  a  city  council  may  clear  its  record  by  formally  repealing 
it  and  enacting  a  substitute  therefor;  and  if  the  substitute  is 
complete  in  itself  and  does  not  depend  for  its  validity  upon  the 
void  ordinance  it  is  immaterial  that  the  council  supposed  the 
void  ordinance  to  be  valid  and  a  repeal  of  some  of  its  provisions 
necessary  to  the  proper  effect  of  the  substitute.    Idem, 
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Ordinances:     Construction:     Erection    of   fireproof   buildings. 

The  term  "fireproof/'  as  used  in  an  ordinance  requiring  build- 
ings within  a  certain  district  to  be  composed  of  iron,  stone,  brick 
and  mortar  or  other  noncombustible  material,  is  to  be  reason- 
ably construed;  and  means  a  building  that  can  be  reasonably 
depended  upon  to  resist  the  action  of  ordinary  fire;  and  the 
roof  of  a  building  need  not  be  constructed  throughout  of  iron, 
stone,  etc,  but  may  be  of  lumber  overlaid  with  fireproof  material. 
Idem. 

Building  regulations:  Power  of  municipality.  An  ordinance 
requiring  buildings  within  a  certain  district  to  be  constructed  of 
specified  fireproof  material,  "or  other  noncombustible  material," 
is  not  in  excess  of  municipal  power  specifying  certain  material; 
since,  by  its  terms,  the  builder  is  only  required  to  use  such  ma- 
terial as  may  be  fairly  considered  noncombustible.    Idem. 

Same.  An  ordinance  requiring  that  buildings  erected  within  fire 
limits  must  be  of  iron,  stone,  brick,  or  other  noncombustible  ma- 
terial, and  that  if  the  walls  are  of  iron  they  must  be  self  sup- 
porting, and  if  of  brick  or  stone  must  be  of  a  certain  thickness, 
is  fairly  within  the  power  conferred  by  the  statute,  and  is  not 
unreasonable  or  oppressive.    Idem. 

Same:  Building  requirements:  Self  supporting  walls.  The  frame 
of  a  building  constructed  of  posts  or  studding  upon  which  is 
nailed  a  sheathing  of  corrugated  iron  is  not  a  self  supporting 
iron  wall,  within  the  meaning  of  an  ordinance  requiring  the  walls 
of  buildings  within  fire  liimts,  if  of  iron,  to  be  self  supporting. 
Idem. 

Same:  Ordinances:  Reasonableness:  Delegation  of  power.  An 
ordinance  regulating  the  construction  of  buildings  within  fire 
limits  which  requires  the  builder  to  obtain  a  permit  from  the 
mayor  is  not  unreasonable  in  that  regard,  nor  objectionable  as  a 
delegation  of  the  legislative  power  of  the  city.    Idem. 

Personal  injury:  Evidence:  Erroneous  exclusion:  Waiver.  In 
this  action  for'  personal  injury  caused  by  the  fright  of  plaintiff's 
horse  at  a  show  wagon  standing  upon  the  street,  evidence  that 
the  horse  was  quiet;  that  it  noticed  the  wagon  and  was  frightened 
at  the  same;  and  as  to  whether  plaintiff  acquired  any  control 
over  the  horse,  was  admissible  over  the  objection  that  the  same 
was  a  conclusion  of  the  witness.  It  was  also  competent  to  show 
that  other  horses  were  frightened  at  the  same  object.  And 
the  error  in  striking  parts  of  such  evidence  was  not  waived, 
proper  exception  having  been  taken,  by  the  statement  of  counsel 
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that  the  same  may  go  out,  which  was  in  effect  an  inquiry  of 
the  court  regarding  its  ruling.    Stokes  v.  Sac  City,  lo. 

Same:  Nuisance:  Instructions.  An  instruction  in  this  action 
that  the  jury  must  find,  to  entitle  plaintiff  to  recovery,  that  an 
exhibition  of  the  show  wagon  upon  defendant's  streets  was  a 
nuisance,  and  that  the  burden  was  upon  plaintiff  to  establish  that 
fact,  was  erroneous,  because  failing  to  further  instruct  the  jury 
as  to  the  meaning  of  the  term  nuisance,  as  that  term  has  a  spe- 
cial and  particular  meaning  when  applied  to  streets  and  highways. 
Idem. 

Public  improvement:  Assessments:  Review  on  appeal.  Objec- 
tions to  a  special  assessment  not  raised  below  will  not  be  con- 
sidered on  appeal:  Nor  will  the  propriety  of  the  improvement 
be  reviewed,  in  the  absence  of  a  charge  of  fraud.  Camp  v. 
Qty  of  Davenport,  33. 

Same:  Assessment  for  benefits.  The  statute  providing  that  spe- 
cial assessments  for  a  public  improvement  of  a  lot  or  tract  of 
land  shall  be  in  proportion  to  the  special  benefits  conferred  upon 
the  property  and  not  in  excess  of  twenty-five  percent  of  the  act- 
ual value,  has  reference  to  the  benefits  accruing  to  specific  lots  or 
tracts,  and  the  assessment  can  not  exceed  the  specific  benefits, 
nor  can  it  exceed  one-fourth  of  the  value  of  the  property  assessed. 
Idem, 

Same:  Reduction  of  assessment  on  appeal.  Where  there  was 
evidence  tending  to  show  that  no  benefit  was  derived  from  a  street 
improvement,  and  there  was  other  evidence  that  the  property  was 
benefited  though  not  fixing  the  extent  of  the  benefit,  it  was  error 
for  the  court  on  appeal  to  reduce  the  assessment  fixed  by  the 
council.    Idem, 

Same.  In  the  assessment  of  benefits  for  a  public  improvement  the 
test  is  not  necessarily  whether  the  market  value  has  been  in- 
creased but  whether  the  improvement  has  enhanced  the  actual 
value  or  worth  of  the  property.    Idem, 

Transient  merchants:  Evidence.  On  a  prosecution  under  an 
ordinance  requiring  a  license  of  transient  merchants  it  was  error, 
under  the  showing  in  this  case,  to  exclude  evidence  that  a  person 
other  than  defendant  in  fact  owned  and  had  an  interest  in  the 
goods,  and  that  defendants  were  simply  handling  them  as  agents 
to  close  them  out  at  an  early  date.  Town  of  Scranton  v.  Hensen, 
221. 

Same.  The  term  transient  merchant  has  reference  rather  to  the 
character   of   the   business   conducted   than   to   the   residence   of 
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the  merchant;  and  in  determining  whether  a  merchant  shall 
be  deemed  transient  the  kind  of  business  and  place  where  con- 
ducted, and  the  duration  or  intended  duration  are  to  be  con- 
sidered. Evidence  held  to  require  submission  of  this  issue. 
Idem. 

Same.  On  a  prosecution  for  the  violation  of  an  ordinance  requiring 
a  license  of  transient  merchants,  evidence  that  the  stock  of  goods 
had  been  kept  and  offered  for  sale  in  an  itinerant  manner  is 
competent    Idem. 

MURDER.    See  Criminal  Law. 

NEGLIGENCE.     See  Mines  and  Mining — Municipal  Corpora- 
tions—'Railroads — Telegraphs  and  Telephones. 

Instruction.  Negligence  consists  not  alone  in  careless  action  but 
also  in  careless  omission  to  act,  and  the  instruction  that  negli- 
gence is  the  doing  of  some  act  which  an  ordinarily  prudent  per- 
son under  like  circumstances  would  not  do,  was  inadequate;  es- 
pecially as  applied  to  the  facts  in  this  case,  where  the  charge  of 
negligence  was  predicated  upon  failure  to  act.  Stokes  v.  Sac 
City,  10. 

Master  and  servant:  Personal  injury:  Instruction.  Allegations 
that  the  place  where  plaintiff  was  directed  to  work  was  unusually 
and  extraordinarily  dangerous,  and  describing  the  dangerous  con- 
dition of  the  bank  which  he  was  assisting  in  excavating  so  as  to 
clearly  assert  an  unusual  condition,  supported  by  evidence  that 
after  each  blast  the  bank  was  left  rough  and  uneven  with  pro- 
truding pieces  of  earth  which  were  ordinarily  removed  by  other 
employees,  but  that  the  mass  of  earth  which  fell  and  injured 
plaintiff  had  not  yielded  to  their  efforts  and  was  left  hanging  con- 
trary to  custom,  authorized  an  instruction  that  unless  the  hanging 
earth  presented  an  unusual  condition  plaintiff  could  not  recover. 
Fredericks  v.  Ft.  Dodge  Brick  &  Tile  Co.,  637. 

Same:  Safe  place  to  work:  Duty  to  warn.  Where  there  is  evi- 
dence justifying  a  finding  that  one  employee  had  full  charge  of 
the  work  with  authority  to  direct  others  what  work  to  do  and 
when  and  where  to  do  it,  an  instruction  that  if  he  directed  plain- 
tiff to  work  in  the  presence  of  a  danger  apparent  to  him,  or  by 
the  exercise  of  reasonable  prudence  should  have  been  known  to 
him,  of  which  plaintiff  was  ignorant,  his  failure  to  warn  plain- 
tiff of  the  danger  was  negligence  of  the  master,  was  proper; 
-his  authority  to  direct  the  work  not  being  merely  incidental  to 
details  which  the  master  might  delegate.  Idem. 
Vol.  151  Ia.— SI. 
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Sune.  In  this  action  plaintiff  with  others  was  engaged  in  loading 
clay  from  a  bank  onto  cars,  and  a  coemployee  had  been  assigned 
Che  duty  of  warning  those  at  work  in  the  pit  of  danger  frqni 
falling  pieces  of  clay  from  the  bank;  and  it  is  held  that  the  serv- 
ice of  the  employee  whose  duty  it  was  to  give  warning  was  con- 
nected with  and  essential  to  carrying  on  the  work,  and  the  master 
waf  not  bound  to  continue  his  supervision  of  the  men  engaged  in 
actually  loading  the  clay,  as  to  danger  incident  to  the  ordinary 
conduct  of  the  work,  and  was  not  liable  for  failure  to  give  plain- 
tiff notice  of  the  danger  from  falling  earth.    Idem. 

Master  and  servant:  Unguarded  machinery:  Assumption  of 
risk.  Failure  of  the  owner  or  other  person  in  charge  of  ma- 
chinery to  supply  proper  guards  for  the  protection  of  workmen 
as  required  by  statute  is  negligence;  and  an  employee,  although 
he  knows  and  appreciates  the  danger  resulting  from  the  operation 
of  machinery  without  such  appliances,  does  not  thereby  assume 
the  risk.    Stephenson  v.  Sheffield  Brick  &  Tile  Co.,  371. 

Same:  Instinct  of  self-presenration.  Where  there  were  no  eye- 
witnesses to  an  accident  in  which  an  employee  may  or  may  not 
have  been  guilty  of  contributory  negligence,  the  natural  instinct 
of  self-preservation  may  be  considered  as  bearing  upon  his  conduct 
Idem, 

Same:  Machinery  guards:  Statute.  The  statute  requiring  ma- 
chinery to  be  properly  guarded  contemplates  such  a  guard  as 
will  reasonably  accomplish  the  purpose  of  the  statute.    Idem. 

Same:  Instructions.  The  statute  does  not  define  the  kind  of 
guards  to  be  placed  around  machinery  but  requires  that  the  same 
must  be  provided  with  proper  guards,  and  this  becomes  a  ques- 
tion of  fact  for  the  jury,  unless  it  plainly  appears  as  a  mat- 
ter of  law  that  the  machinery  was  or  was  not  properly  guarded. 
Idem. 

Same:  Contributory  negligence:  Instinct  of  self-presenration. 
Where  the  circumstances  of  an  accident  are  such  that  the  court 
can  not  say  as  a  matter  of  law  that  the  servant  was  guilty  of 
contributory  negligence  in  occupying  the  position  he  did  when 
injured,  the  presumption  that  he  was  in  the  exercise  of  due  care 
for  his  own  safety  may  be  considered  on  the  question  of  negli- 
gence.   Idem. 

Same:  Contributory  negligence.  The  mere  fact  that  a  servant 
chooses  the  more  dangerous  of  two  methods  of  doing  a  given 
work  does  not  as  a  matter  of  law  constitute  contributory  negli- 
gence.   Idem. 
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Same:    Assninption  of  risk.    Where  an  employee,  as  in  this 
had  only  worked  for  a  few  days  about  the  machine  by  v 
he  was  injured,  and  had  not  been  instructed  as  to  the  dai 
incident  to  its  operation,  it  can  not  be  said  as  a  matter  of 
that  he  knew  and  appreciated  the  risk.    Idem. 

Same:  Use  of  similar  machines  by  others.  The  fact  that  c 
manufacturers  were  using  similar  machines  without  guards  c 
than  those  used  by  defendant  did  not  relieve  the  defendant  i 
liability.    Idem. 

Master  and  servant:  Extra  compensation:  Evidence.  In 
suit  by  the  discharged  manager  of  a  factory,  for  alleged  ser\ 
rendered  outside  of  his  contract,  the  evidence  is  held  to  si 
that  the  services  were  either  paid  for,  or  were  voluntarily  i 
dered  without  expectation  of  compensation,  and  a  directed  ' 
diet  for  defendant  is  sustained.  Weymer  v.  Belle  Plaine  Brc 
Co.,  541. 

Same:    Implied  skill  of  employee:    Negligence:    Damages. 

employee  impliedly  agrees  that  he  has  a  reasonable  amount 
skill  in  the  work  and  that  he  will  exercise  a  reasonable  amc 
of  care;  and  he  is  liable  in  case  of  damage  to  his  employer  a 
ing  from  his  lack  of  skill  or  his  negligence;  but  where  the  d; 
ages  shown  as  a  result  of  his  negligence  are  wholly  conjectii 
and  speculative,  as  in  this  case,  no  recovery  can  be  had.    Idi 

Master  and  servant:    Use  of  explosives:     Duty  to  warn: 
struction.    The  duty  of  giving  an  employee,  engaged  in  a  wi 
involving   the   use   of    highly   dangerous    explosives,    timely 
adequate  warning  is  a  magisterial  duty  which  can  not  be  deleg! 
so  as  to  relieve  the  master  from  responsibility,  irrespective 
the  competency  of  the  foreman  in  charge  of  the  work.    Nea. 
Sheffield  Brick  &  Tile  Co.,  690. 

Same:    Measure  of  damages:    Instruction.    In  this  action  for 
death  of  a  servant  an  instruction  as  to  the  measure  of  dam^i 
which  permitted  the  jury  to  consider  the  age  of  deceased, 
occupation,  the  wages  he  was  earning,  his  condition  of  he  1 
and  ability  to  earn,  as  well  as  his  expectancy  of  life,  in  deterr  1 
ing  the  probable  loss  to  his  estate,  was  not  erroneous  for  fai 
to  suggest  that  the  jury  should  consider  what  the  deceased  w< 
have  spent  had  he  lived.    Idem. 

Leaving  horses  untied  on  public  street.    To  leave  a  team  c ; 
public  street  untied  and  unattended  is  prima  facie  evidence 
negligence  requiring  a  submission  of  that  issue  to  the  jury.    1 1 
Itaccio  V.  Smith  Fuel  Co.,  705. 
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Same:  Penonml  injur;:  Place  of  accident:  Evidence.  The 
testimony  of  two  witnesses  that  decedent  was  on  a  public  stnel 
when  killed  by  defendant's  runaway  team  authorized  a  submis- 
sion of  the  question  as  to  where  the  accident  occurred.    Idfm. 

NEGOTIABLE  INSTRUMENTS. 
Accommodation  notes:  Fraud:  Evidence.  In  this  action  for 
an  accounting  and  equitable  relief  in  the  fonn  of  a  judgment 
upon  certain  promissory  notes,  the  evidence  is  reviewed  and  held 
to  show  that  the  notes  executed  to  a  bank  were  tor  the  accommo- 
dation of  the  bank  and  its  officers.    Woodbuiy  v.  Click,  648. 

Same:  Assignments:  Bona  fide  holder:  Recover;.  An  assignee 
of  notes  made  for  the  accommodation  of  a  bank,  and  assigned  by 
it  for  the  benefit  of  former  owners  of  the  bank,  is  not  a  holder 
in  due  course  and  can  not  recover  thereon  if  the  bank  itself  could 
not  have  done  so.    Idem. 

Bills  and  notes:  Indoraera:  Parol  evidence.  Parol  evidence 
tending  to  vary  the  liability  of  a  blank  indorser  of  a  note  so  as  to 
render  him  a  guarantor  and  thus  relieve  the  holder  of  the  duty 
to  make  demand  and  give  notice  of  dishonor  is  not  admisuble. 
Porter  v.  Moles,  279. 

Same:     Demand  and  notice  of  dishonor:     Waiver.     Where  it 

appeared  that  the  indorser  of  a  note  was  notified  before  its  ma- 
turity that  it  was  due  and  unpaid  and  the  holder  requested  him 
to  take  it  up,  stating  that  he  would  hold  him  liable  on  his  in- 
dorsement, and  the  indorser  simply  refused  payment  and  told 
the  holder  to  exhaust  the  maker's  security,  that  he  was  not  liable 
and  would  resist  any  attempt  to  collect  it  from  him,  with  no 
reference  on  the  part  of  either  to  the  sufficiency  of  the  notice; 
htld,  that  no  waiver  of  proper  notice  of  dishonor  was  shown. 

Same:  InitnictioDt,  An  instruction  making  the  question  of 
waiver  of  notice  of  dishonor  by  an  indorser  of  a  note  depend 
on  the  intent  with  which  the  indorser  made  certain  statements 
to  the  holder  was  harmless,  where  the  jury  was  also  told  that 
to  warrant  a  verdict  the  holder  must  have  believed  from  snch 
statements  that  he  intended  to  waive  notice,  and  under  the  in- 
t  verdict  was  returned  for  defendant     Idem, 


Indorsement.  A  note  drawn  payable  to  one  of  two  payees  does 
not  fall  within  the  provisions  of  section  3060-341,  providing  that 
when  payable  to  two  or  more  persona  it  must  be  indorsed  b; 
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all  to  pass  title,  but  may  be  negotiated  upon  the  indorsement  of 
one  of  the  payees.    Union  Bank  v.  Spies,  178. 

Same:  Negotiability.  A  note  given  for  an  insurance  premium  is 
not  rendered  nonnegotiable  by  a  stipulation  written  thereon  to 
the  effect  that  in  case  of  the  death  of  the  insured  before  its 
maturity  the  amount  with  interest  shall  be  deducetd  from  the 
amount  of  the  policy.    Idem, 

NEW  TRIAL. 

Discretion.  The  appellate  court  is  reluctant  to  interfere  with  the 
discretion  of  the  trial  court  in  granting  a  new  trial.  In  this  case 
the  court's  order  granting  plaintiff  a  new  trial  after  judgment 
for  the  defendant,  because  of  the  inadvertent  use  of  the  word 
"plaintiff"  in  lieu  of  the  word  "defendant"  in  one  of  its  instruc- 
tions relating  to  the  proximate  cause  of  the  damage  claimed,  and 
because  there  was  little  or  no  evidence  to  support  a  portion  of 
the  instruction,  is  upheld;  even  though  a  contrary  conclusion 
would  have  been  sustained.  Andrews  v.  Chicago,  R.  I.  &  Pac. 
Ry,  Co.,  166. 

Misconduct  of  counsel:  Discretion.  The  refusal  of  a  new  trial 
on  the  ground  of  misconduct  in  argument  involves  an  exercise 
of  the  court's  discretion,  and  a  reversal  will  not  be  ordered 
unless  an  abuse  of  such  discretion  is  shown.  State  v.  Branden- 
bcrger,  197. 

Counsel  in  argument  to  the  jury  may  properly  draw  conclusions 
from  the  testimony  and  give  them  to  the  jury,  even  though  his 
logic  may  be  at  fault  or  the  opinions  expressed  by  him  unjust; 
and  so  long  as  he  confines  himself  to  the  record  and  does  not 
abuse  his  right  by  appealing  to  passion  and  prejudice  the  court 
will  not  interfere.    Moore  v.  Chicago,  R.  I.  &  Pac.  Ry.  Co.,  353. 

Misconduct  of  jurors:  Evidence.  Affidavits  of  jurors  that  they 
understood  an  appeal  could  not  be  taken  if  the  verdict  was  less 
than  a  specified  amount,  and  that  to  prevent  an  appeal  they 
joined  in  such  verdict,  although  contrary  to  the  instructions  of 
the  court,  relate  to  matters  inhering  in  the  verdict,  and  will 
not  support  a  motion  for  a  new  trial  on  the  ground  of  misconduct. 
Migliaccio  v.  Smith  Fuel  Co.,  705. 

Granting  a  new  trial  on  the  grounds  of  intoxication  of  a  juror 
during  the  trial  will  not  be  disturbed  for  abuse  of  discretion, 
where  the  evidence  was  conflicting  and  where  the  judge  based 
his  ruling  in  part  on  his  own  observation;  although  the  greater 
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number  of  witnesses  were  against  the  ruling.    Carlisle  v.  Council 
Bluffs,  i8i. 

Newly  discovered  evidence.  To  warrant  the  gra^iting  of  a  new 
trial  on  the  ground  of  newly  discovered  evidence  reasonable  dili- 
gence in  endeavoring  to  discover  the  same  before  the  trial  must 
be  shown. 

In  this  action  the  defendant  was  negligent  in  failing  to  discover 
evidence  of  the  date  at  which  notice  of  the  sale  of  mortgaged 
property  was  posted,  and  was  therefore  not  entitled  to  a  new  triaL 
McCaulley  v.  Case  Threshing  Mch.  Co.,  305. 

Inadequacy  of  verdict.  Inadequacy  of  the  verdict  is  ground  for 
a  new  trial.  In  this  action  a  verdict  of  less  than  fifty  dollars 
for  the  death  of  a  man  thirty-six  years  of  age,  shown  to  be  a 
steady  worker  and  earning  a  dollar  and  eighty  cents  per  day, 
was  so  inadequate  as  to  warrant  a  new  trial,  even  though  it  did 
not  appear  that  he  had  accumulated  any  property.  Migliacdo 
V.  Smith  Fuel  Co.,  703. 

NOTICE.     See  Actions — Estates  of  Decedents. 

NUISANCE.    See  Intoxicating  LiQtJORs — Municipal  Corporations. 

Breeding  of  animals:  Evidence.  While  the  breeding  of  animals 
is  a  lawful  business  it  may  become  a  nuisance  if  conducted  in 
the  immediate  vicinity  of  a  residence  neighborhood,  even  though 
not  carried  on  in  plain  view  bvt  disclosed  by  the  noises  incident 
thereto.  In  this  action  the  evidence  is  held  to  show  that  a 
stable  used  for  breeding  horses  was  located  in  a  residence  dis- 
trict, and  was  sufficient  to  justify  a  finding  that  it  amounted  to  a 
nuisance.    Williams  v.  Wolfgang,  548. 

Obstruction  of  water  course.  In  this  action  to  abate  a  nuisance 
alleged  to  have  been  created  by  defendant  by  the  erection  of  a 
culvert  or  conduit,  through  which  the  water  of  a  small  stream 
was  required  to  pass,  it  is  held  that  the  conduit  is  inadequate 
and  so  constructed  as  to  afford  an  obstacle  likely  to  obstruct  the 
passage  of  the  water.    Sioux  City  v.  Simmons  Hardware  Co.,  334. 

ORDINANCES.     See  Municipal  Corporations. 

PARTNERSHIP. 

Accounting:  Evidence.  In  this  action  for  an  accounting  between 
partners,  as  agents  for  the  sale  of  real  property,  the  evidence 
is  held  to  show  that  plaintiff  received  a  commission  for  effecting 
an  exchange  of  stock  in  another  firm,  of  which  he  was  a  mem- 
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ber,  for  land;  and  that  the  defendant,  his  partner  in  th« 
action,  was  entitled  to  share  in  the  commission  as  firm 
Martin  v.  Stout,  716. 

Pleading:  Representative  capacity  of  parties:  Demun 
a  suit  against  a  partnership  it  is  necessary  for  the  plai 
allege  the  representative  capacity  of  defendant  and  fai 
do  so  is  ground  for  demurrer.    Ware  v.  Leffert,  17. 

PARTITION. 

Abatement  of  sale.  An  action  to  partition  the  lands  of  ai 
may  be  commenced  before  the  time  for  filing  claims  has 
but  no  order  of  partition  should  be  made  until  it  is  d( 
settled  that  the  real  estate  will  not  be  required  to  pa> 
Hence  the  pendency  of  partition  proceedings  is  not  grot 
abating  an  application  by  the  administrator  to  selL  Mulli 
Brown,  468. 

PHYSICIANS.    See  Criminal  Law. 

Malpractice:  Evidence.  In  this  action  to  recover  compe 
for  medical  services  the  defendant  interposed  a  countercl 
damages  for  malpractice  and  the  evidence  is  held  to  jv 
submission  of  the  issue  of  plaintiff's  negligence  as  chai 
the  counterclaim.    Kline  v.  Nicholson,  710. 

Same:    Ebcercise  of  skill:    Fact  question.    Although  a  pli 
may  possess  the  requisite  knowledge  and  skill  necessary 
proper  treatment  of  his  patient,  still  it  is  for  the  jury  to 
the  light  of  expert  evidence,  whether  he  did  exercise  propi 
and  judgment  in  a  particular  case.    Idem. 

Same:  Degree  of  skill.  A  pliysician  who  uses  such  reai 
skill  and  diligence  as  is  used  by  physicians  in  similar  hi 
is  not  liable  for  the  result  of  the  treatment.    Idem. 

Same:     Measure  of  skill  required:     Instruction.     In  an 
for  malpractice  arising  in  a  small  place,  where  the  stand 
medical  practice  is  shown  to  be  no  higher  than  that  of 
localities,   an   instruction  that  negligence  is  the   doing  ol 
act  which, under  the  circumstances  would  not  be  done  b| 
average  physicians  of  that  vicinity,  while  erroneous  becau! 
ing  to  measure  defendant's  skill  by  that  of  physicians  i 
lar  localities,  was  not  on  that  account  prejudicial  to  dei 
Idem. 

Statutory  regulation.     The  state  may  determine  what  acl 
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stitute  practice  as  a  physician  and  may  impose  conditions  on  the 
extent  of  that  privilege  and  the  statute  providing  that  one  prac- 
ticing as  a  physician  shall  possess  some  knowledge  of  the  nature 
of  disease,  its  origin,  etc.,  and  of  the  preparation  and  action  of 
drugs  is  not  an  unreasonable  exercise  of  legislative  power.  State 
V.  Corwin,  430. 

Practicing  physician.  One  who  advertises  himself  as  undertaking 
to  heal  by  manipulating  the  spinal  column  of  the  patient,  known 
as  the  chiropractic  system,  is  a  physician  within  the  contemplation 
of  the  statute  defining  who  shall  be  deemed  practicing  physicians. 
Idem, 

PLACE  OF  BRINGING  ACTIONS.    See  Actions. 

PLEADINGS.      Sec    Contracts — Execution    op    Insthuicents — 
Partnership — Slander  and  Libel — Municipal  Cokporations. 

Amendment.  It  was  proper  to  permit  the  amendment  of  the 
petition  after  submission  of  the  case  in  which  the  plaintiff  set 
out  more  specifically  the  same  ground  of  negligence  originally 
charged,  and  which  the  court  had  submitted,  where  the  cause 
was  tried  and  submitted  on  the  theory  that  the  matter  pleaded 
in  the  amendment  was  in  issue  and  counsel  had  previously  stated 
his  intention  to  file  such  amendment  Neal  v.  Sheffield  Brick 
&  Tile  Co.,  690. 

Amendment:  Delay  in  filing  same.  Where  an  amendment  to 
a  pleading  is  filed  on  the  day  of  trial  and  without  leave  of  court, 
and  with  no  excuse  for  long  delay  in  filing  the  same,  the  court 
in  its  discretion  may  strike  the  amendment  from  the  files.  Mark- 
ley  V.  Western  Union  Tel.  Co.,  612. 

Review  on  appeaL  The  questions  raised  by  demurrer  to  a  peti- 
tion are  properly  before  the  appellate  court  on  appeal  from  a 
judgment  for  plaintiff  rendered  after  overruling  a  demurrer,  filing 
of  answer  and  trial  upon  the  merits.    Ware  v.  Leffert,  17. 

PRACTICE.    See  Appeal— Criminal  Law. 

Admission  of  evidence:  Reservation  of  ruling:  Objection  on 
appeal.  Where  all  the  evidence  offered  in  an  action  tried  to 
the  court  is  admitted  and  rulings  on  objections  thereto  are  re- 
served until  counsel  present  their  authorities,  without  objection 
to  that  form  of  procedure,  the  parties  are  in  no  position  to 
complain  thereof  on  appeal.     Bremer  v.  Haag,  449. 

Continuance:  Taxation  of  costs.  The  court  can  tax  against  a 
party  to  whom  a  continuance  of  the  cause  is  granted  only  such 
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costs  as  are  taxable  under  the  statute.    Moore  v.  Chicai    , 
&  Pac.  Ry.  Co.,  J53. 

Same.     The  costs  which  may  be  taxed  against  a  party 
for  continuance  of  a  cause  are  only  such  as  are  taxab 
the  statute;  they  do  not  include  attome/s  fees  or  exp    1 
travel  of  a  party,  except  on  subpoena.    Keller  v.  Harri: 

Mistake  as  to  forum:    Transfer  of  causes:    Waiver, 
that  a  party  is  demanding  equitable  relief  upon  a  claim      ! 
properly  cognizable  in  an  action  at  law  does  not  go  to  tl 
diction  of  the  court,  nor  does  it  afford  ground  for  a  d  1 
to  the  pleading,  but  the  error  merely  entails  a  transfei 
case  to  the  proper  docket;  and  failure  to  move  a  transfe 
cause  is  a  waiver  of  the  objection.    Reiger  v.  Turley,  491 

View  of  premises:     Instruction.     The  purpose  of  perm  ; 
jury  to  view  the  premises  is  to  enable  them  to  better  un<  : 
the  testimony  and  thus  make  a  more  intelligent  applic« 
the  evidence  to  the  issues;  but  they  are  to  consider  the  •  1 
in  the  light  of  their  view  of  the  premises  and  base  their 
on  the  evidence  and  not  upon  the  view,  and  they  shoul 
advised  by  the  court.    In  this  case  the  iact  that  the  jui  ' 
viewing  the  premises  had  with  them  photographs  offered 
dence  and  undertook  to  ascertain  points  from  which  th<  \ 
taken    so   as   to   understand    their   applicability,   and   als< 
measurements   from   undisputed   locations   not   materially 
ing  from  the  evidence,  while  perhaps  improper,  was  not 
dicial;  and  for  that  reason  the  omission  to  instruct  witl 
ence  to  their  duty  in  viewing  the  premises  was  without  pr 
Keller  v.  Harrison,  320. 

PRACTICE  OP  MEDICINE.     See  Criminal  Law— Phy: 

PRINCIPAL  AND  AGENT.     See  Agency. 

QUIETING  TITLE,     Sec  Real  Property. 

RAILROADS. 

Carriage  of  live  stock:    Due  care:    Burden  of  proof:    Ev 

A  railway  company  upon  receiving  for  transportation  liv 
then  in  good  condition  has  the  burden  of  showing  that  its 
to  deliver  the  same  in  that  condition  was  due  to  inevitab' 
dent,  or  other  defects  inhering  in  the  stock  itself,  and  nc 
a  want  of  due  care  on  its  part.  In  this  action  for  the 
sheep  while  in  transit  the  evidence  is  held  to  justify  a 
that  the  railway  company  failed  to  exercise  due  care.  M 
Chicago,  R.  I.  &  Pac.  Ry.  Co.,  353. 
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Same:  Contributory  negligence.  The  overloading  of  a  car  of 
stock  for  transportation  will  not  relieve  the  carrier  from  lia- 
bility for  its  failure  to  unload  the  same  within  a  reasonable 
length  of  time  for  feed  and  rest.    Idem, 

Same:  Ezclusion  of  evidence  :  Prejudice.  Where  it  was  shown 
that  a  carjoad  of  stock  arrived  at  a  feeding  station  before  dark,  a 
fact  of  which  the  court  will  take  judicial  notice  where  the  time  of 
arrival  is  shown,  and  that  no  attempt  was  made  to  unload  the  car 
until  one  o'clock  in  the  morning,  a  refusal  to  receive  evidence  of 
the  difTTculty  of  tmloading  stock  in  the  night-time  was  not  preju- 
dicial.   Idem, 

Same:  Evidence:  Conclusion.  The  statement  of  a  yardmaster  in 
charge  of  cars  and  the  making  up  of  trains,  that  he  thought  a 
double  decked  car  would  hold  about  two  himdred  sheep  was  not 
objectionable  as  a  conclusion.    Idem, 

Crossing  signals:  Evidence.  The  testimony  of  a  witness  that 
he  looked  and  listened  for  an  approaching  train  at  a  certain  dis- 
tance from  the  crossing,  that  he  could  have  heard  the  crossing 
signals  had  they  been  given  and  that,  none  were  given,  is  not 
merely  negative  evidence,  but  is  entitled  to  as  much  weight  as 
the  statement  of  one  who,  in  the  same  position,  testified  that  he 
heard  the  signals.    Morgan  v.  Iowa  Cen.  Ry.  Co.,  211. 

Same:  Proximate  cause.  In  this  action  for  the  value  of  plain- 
tiffs horses  killed  at  a  crossing  the  evidence  that  defendant's 
failure  to  give  the  statutory  signals  was  the  proximate  cause  of 
the  accident  was  sufficient  to  take  that  issue  to  the  jury.    Idem, 

Same:  Contributory  negligence.  It  is  also  held  that  the  ques- 
tions of  plaintiff's  negligence  in  approaching  the  crossing,  and  in 
his  attempt  to  control  the  team  after  they  became  frightened 
were  for  the  jury.     Idem. 

• 
Interurban  railways:     Crossing  signals:     Statutes.    The  statute 

requiring  a  steam  whistle  and  a  bell  to  be  attached  to  each  loco- 
motive engine  and  sounded  upon  approaching  a  highway  cross- 
ing is  made  applicable  to  electric  interurban  railways  by  section 
2033-h  of  the  Code  Supplement  1907,  and  failure  of  an  interurban 
railway  to  give  such  signals  is  negligence  per  se,  Swisher  v. 
Interurban  Ry.  Co.,  384. 

Same:     Crossing  accident:     Negligence:     Submission  of  issue. 

Under  the  evidence  in  this  case  the  question  of  whether  the  motor- 
man  could  have  seen  the  animal  killed  in  time  to  have  stopped 


Indez^  Vol.  151. 


RAiLtOAoa  Continued 


his  car  and  thus  avoided  an  accident  was  properly  i 
Idem, 

Same:  Negligence:  Pleadings:  Evidence.  An  alleg: 
the  defendant  in  disregard  of  its  duty  so  negligently  ; 
lessly  ran  and  managed  the  electric  motor  and  cars  in 
that  the  injury  complained  of  was  occasioned  thereby 
the  absence  of  a  request  for  a  more  specific  statement, 
to  permit  evidence  that  the  cars  were  not  properly  eqi 
adjusted  with  air  brakes,  and  that  the  controller  wa 
proper  condition.    Idem. 

Same:    Instructions:    Harmless  error.    The  giving  of  ai 
tion  in  this  action  having  no  possible  reference  to  an; 
of  this  case,  though  improper,  was  not  misleading  and 
not  ground  for  reversal.    Idem, 

Same:    Crossing  Signals:    Duty  of  motorman.    It  is  th* 
a  motorman  in  charge  of  an  electric  car,  if  he  sees,  ( 
exercise  of  reasonable  care  could  have  seen  an  animal 
crossing,    to   give   the    statutory   crossing   signals;    as   1 
would  be  likely  to  frighten  the  animal  off  the  track 
avoid  the  danger  of  injury.    Idem. 

Dedication  of  depot  grounds:  Acceptance:  Burden  ( 
Evidence.  The  burden  is  upon  one  claiming  title  to  ri 
erty  by  dedication  to  prove  not  only  the  dedication  as 
the  town  plat  but  also  to  show  acceptance,  either  by  di 
dence  or  by  facts  and  circumstances  from  which  an  : 
of  acceptance  can  fairly  arise.  In  this  action  the  railii 
pany  fenced  its  depot  grounds  on  the  line  forming  the  I 
line  of  the  right  of  way  prior  to  an  alleged  dedication 
tional  depot  grounds  adjacent  to  the  right  of  way,  and  I 
was  thereafter  maintained  and  once  rebuilt.  Soon  afl 
the  plat  containing  additional  grounds  the  owners  duly 
and  filed  an  instrument  vacating  that  part  of  the  plat  I 
jacent  to  the  line  of  right  of  way  and  fence  in  quesi 
subsequently  the  land  involved  was  conveyed  to  othe' 
Held,  that  the  evidence  was  insufficient  to  show  title  bj 
tion  because  of  the  lack  of  proof  of  acceptance.  low  i 
Ry.  Co.  V.  Homan,  404. 

Injury   to    brakeman:     Negligence:     Presumption.      1 
passenger  brakeman,   whose   duty   required   him   to   ob 
condition  of  his  train,  was  injured  by  a  stick  protrud  \ 
the  platform  of  a  car  while  he  was  standing  by  a  sv : 
it  appeared  that  prior  to  the  accident  he  was  on  the 
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and  did  not  see  it/  nor  was  its  presence  there  known  to  any  of 
the  employees  until  after  the  accident,  no  presumption  arose  that 
the  stick  was  placed  there  through  the  negligence  of  the  com- 
pany or  any  of  its  agents.    Siglin  v.  Chicago  &  N.  W.  Ry.  Co.,  290. 

Same:  Negligence.  Where  it  appeared  that  blocking  the  end  of 
a  guard  rail,  over  which  plaintiff  stumbled  while  attempting  to 
operate  a  switch,  would  have  increased  rather  than  diminished 
the  danger  of  stumbling,  and  that  it  was  impossible  for  him  to 
have  caught  his  foot  between  the  main  rail  and  the  guard  rail, 
negligence  can  not  be  predicated  on  a  failure  to  block  the  guard 
rail.    Idem. 

Same.  It  is  also  held  that  the  company  was  not  negligent  in 
using  the  track  in  question  on  account  of  its  proximity  to  a 
viaduct  post  against  which  plaintiff  was  thrown  and  injured. 
Idem. 

Killing  of  live  stock:  Double  damages:  Notice.  The  notice 
provided  for  by  Code,  section  2055,  relating  to  double  damages 
for  the  killing  of  stock  by  a  railroad  company,  need  not  contain 
a  statement  of  the  details  of  the  accident;  nor  need  it  specify 
the  county  in  which  it  occurred,  as  the  statute  requires  that  it 
be  served  upon  the  company  in  that  county.  In  the  instant  case 
a  sworn  statement  that  on  a  certain  date  a  two  year  old  steer 
belonging  to  affiant  was  killed  by  an  engine  or  train  of  defendant 
company  while  on  its  right  of  way,  of  a  certain  value  and  claim- 
ing damages  in  that  sum,  and  also  stating  that  defendant's  sec- 
tion foreman  was  notified  at  the  time,  is  held  sufficient  Latta 
v.  Illinois  Cen.  Ry.  Co.,  244. 

Notice  of  accident:  Evidence.  The  statement  in  the  notice  that 
plaintiff  notified  defendant's  section  foreman  of  the  accident  was 
not  within  the  requirement  of  the  statute  and  not  available  to 
plaintiff  as  proof  of  that  fact,  but  as  plaintiff  not  only  alleged 
the  notice  but  set  it  out  as  an  exhibit,  and  defendant  neither 
denied  the  same  in  its  answer  nor  assailed  it  in  any  other  man- 
ner, it  was  in  no  position  to  object  to  that  statement  when  the 
notice  was  offered  in  evidence.    Idem. 

Notice  of  defective  fence:  Evidence.  In  an  action  for  the  value 
of  stock  killed  upon  a  right  of  way  the  plaintiff  must  prove 
notice  to  the  company,  either  actual  or  constructive,  that  the 
right  of  way  fence  was  out  of  repair ;  and  the  proof  of  such 
notice  must  relate  to  a  time  prior  to  the  injury.    Idem. 

Fences:    Repair:    Negligence:    Burden  of  proof:    Instruction* 


lm>i^.  Vol.  161. 

Raileoaos  Continued  to  Rea    ] 

Where  a  right  of  way  fence  was  properly  constructed  k    I 
instance  the  railway  company's  duty  thereafter  is  only    i 
tain  the  same;  and  the  burden  is  upon  the  owner  of  st> 
upon  the  right  of  way,  which  escaped  by  reason  of  (   : 
the  fence,  to  show  that  the  company  failed  to  repair 
within  a  reasonable  time  after  notice  either  actual  or  cot   I 

In  this  action  the  instruction  is  erroneous  because  reqv 
company  to  prove  absence  of  negligence,  thus  relieving 
tiff  of  such  burden.    Nor  was  the  error  cured  by  othe; 
tions  which  are  simply  contradictory  of  it.    Idem. 

RAPE.    See  Criminal  Law. 

REAL  PROPERTY. 

Action  to  quiet  title:    Adverse  possession:    Pleading. 

tion  in  an  action  to  quiet  title  which  alleged  that  plair  i 
their  grantors  had  been  in  the  actual  occupation  and  o  i 
of  the  premises,  notorious  and  hostile  to  every  claim  of  d  1 
and  that  by  reason  thereof  any  claim  or  interest  of  defen  i 
barred  by  the  statute  of  limitations,  and  the  allegation 
reply  were  that  whatever  claim  or  right  defendant  asse  I 
stale  and  barred  by  the  statute,  in  that  more  than  fifte 
had  elapsed  prior  to  defendant's  assertion  of  title,  was  a 
plea  of  the  statute  of  limitations,  in  the  absence  of  any  •  ^ 
thereto.    Gray  v.  Bloom,  566. 

Same:     Evidence.     Where  plaintiff's   grantor   had   conti 
possession  of  the  premises  as  owner,  paid  taxes,  made 
mortgaged  the  property,  and  in  every  way  treated  the 
as  his  own  for  the  statutory  period,  adverse  possession  a: 
the  holder  of  a  sheriff's  deed  was  sufficiently  shown.    Id 

Adverse  possession:  Evidence.  To  sustain  a  claim  of  til 
on  long  continued  possession  of  real  property  there  mt 
showing  of  actual,  open  and  notorious  possession.  Proo: 
mere  forcible  erection  of  a  fence  is  noi  sufficient.  Iowa 
Ry.  Co.  V.  Homan,  404. 

Same.  Mere  continuance  of  possession  by  a  grantor  after 
veyance  will  not  set  the  statute  of  limitations  in  runni 
there  must  also  be  some  distinct  act  on  his  part  clearly 
ing  that  he  is  holding  adverse  to  the  grantee.    Idem. 

Same.  Where  a  grantor  continues  in  possession  of  the 
and  afterward  conveys  the  same  to  another  by  warranty 
a  valuable  consideration  he  does  an  act  distinctly  hostil 
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alleged  title  of  the  first  grantee  and  the  taking  of  possession  of 
the  second  grantee  is  also  hostile  and  adverse.    Idem. 

Same.  One  in  possession  of  a  tract  of  land  under  a  claim  that  it 
formed  part  of  a  certain  government  subdivision,  when  it  in  fact 
was  part  of  another  subdivision,  can  not  acquire  title  by  adverse 
possession  so  as  to  defeat  an  action  in  ejectment  by  the  owner; 
at  there  must  have  been  an  entry  and  ouster  of  the  true  owner 
to  start  the  statute  of  limitations.    Keller  v.  Harrison,  jkk 

Same;  Ejectment:  Limitationa:  Evidence.  The  recorded  plat 
and  field  notes  made  by  a  county  surveyor  are  merely  evidence 
of  the  location  of  the  lines  and  comers,  though  not  conclusive, 
of  which  no  one  is  charged  with  constructive  notice,  and  they 
do  not  constitute  any  link  in  the  chain  of  title  or  afford  infor- 
mation  as  to  who  may  be  in  possession;  and  the  fact  that  the 
record  thereof  has  existed  for  many  years  will  i}ot  bar  an  action 
by  the  true  owner  for  the  possession  of  the  land.    Idtm. 

Survey*:  Evidence.  Diagrams  prepared  by  a  county  surveyor  to 
illustrate  a  prior  survey,  shown  by  him  to  be  correct,  are  receiv- 
able in  evidence  to  aid  Ihe  court  and  jury  in  more  clearly  under- 
standing and  applying  the  evidence,  and  to  explain  the  effect  of 
a  subsequent  survey.    Idem. 

Ejectment;  Evidence.  In  an  action  for  the  possession  of  a  tract 
of  land  claimed  by  the  plaintiff  as  part  of  a  certain  subdivision, 
while  it  in  (act  belonged  to  another  subdivision,  evidence  that 
another  party  had  purchased  land  in  the  county  which  upon  meas- 
urement exceeded  the  proper  acreage  was  immaterial  and  prop- 
erly excluded.    Idem. 

Contract  for  sale:  Fraud:  Evidence.  In  an  action  for  the 
recovery  of  the  purchase  money  paid  on  the  sale  of  real  estate 
and  to  rescind  the  contract  on  the  ground  of  fraud,  the  evidence 
is  reviewed  and  held  insufficient  to  show  fraud.  Luttschwager  v. 
Fank,  55.  * 

Same:  Conveyance  of  bomcatead:  Ratification  by  wife:  Bs- 
toppeL  Under  the  statute  providing  that  no  conveyance  or  con- 
tract to  convey  the  homestead  of  a  married  person  is  valid  unless 
both  husband  and  wife  join  in  the  execution  of  the  same  joint 
instrument,  a  contract  of  the  husband  alone  is  not  absolutely  void, 
but  may  be  subsequently  ratified  by  the  wife.  And  where,  as  in 
this  case,  the  vendee  and  scrivener  both  informed  the  wife  that 
it  was  not  necessary  for  her  to  sign  the  contract,  which  she  was 
willing  to  sign  upon  request,  and  where  she  did  join  in  the  deed 
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which  was  placed  in  escrow  at  the  time  agreed  upon,  th( 
tract  became  valid  and  binding,  though  not  signed  by  hei 
the  purchaser  was  by  his  acts  and  representations  estopi    i 
claim  its  invalidity.    Idem, 

Contract  of  sale:  Right  to  possession.  Where  a  purcha: 
real  property  was  not,  by  the  terms  of  the  contract,  to  hav 
session  until  the  full  price  was  paid,  the  fact  that  title  pas  : 
the  time  the  contract  of  sale  was  made  would  not  aflfe 
right  to  possession;  as  there  may  be  a  sale  of  property  ^ 
reservation  or  postponement  of  possession.  The  contn  i 
question  is  hel/d  to  give  a  right  of  possession  only  whe 
entire  purchase  price  was  paid.    Ball  v.  Witham,  316. 

Same:    Instructions:    Burden  of  proof.    In  this  action  the 
tiff  was  seeking  to  recover  damages  for  refusal  by  the  d< 
ant  of  the  right  to  use  rough  feed  purchased  from  the  owr 
land  sold  to  defendant,  and  in  which  the  jury  must  have 
that  by  the  contract  for  the  sale  of  the  land  the  defendan 
not  entitled  to  possession  when  the  rough  feed  was  sold  to 
tiff,  and  therefore  any  error  there  may  have  been  in  the  c 
instructions  relative  to  the  burden  of  proof  on  the  questi<  1 
notice  of  the  plaintiff's  lease  of  part  of  the  premises  wa 
prejudicial.    Idem, 

Contract  of  exchange:  False  representations.  One  maki  1 
personal  examination  of  land  before  accepting  a  proposition  t 
change  for  same,  and  who  knew  it  would  require  a  subst; 
outlay  for  drainage  to  protect  the  land  from  overflow  fn 
particular  stream,  is  not  entitled  to  damages  on  the  grour 
false  representations  concerning  the  amount  of  land  subje 
overflow  from  that  stream.    Silvers  v.  Deremore,  104. 

Oral  contract  to  devise  property:  Validity:  Evidence.  An 
contract  of  the  owner  of  property  to  adopt  the  child  of  anc 
by  which  he  agrees  to  give  the  child  all  his  property  upot 
death  the  same  as  his  own  child,  provided  the  child  lives 
him  until  arriving  at  its  majority,  is  valid;  but  the  oral  proc 
the  agreement  must  be  clear,  satisfactory  and  convincing, 
this  action  the  evidence  is  held  sufficient  to  establish  an  oral 
tract.    Stiles  v.  Breed,  86. 

Same:  Contract  to  devise  property:  Validity.  An  agreei 
by  which  an  adoptive  child  was  to  have  all  the  property  oi 
adoptive  parent  the  same  as  though  his  son  is  not  an  agreei 
that  the  child  shall  inherit,  and  does  not  prevent  the  dispos 
of  the  property  by  will.    Idem. 
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Ketcistloa  of  contract:  Recoreiy  for  iraprorcments,  etc;  Form 
of  action.  In  an  action  by  the  purchaser  for  rescission  of  a 
real  estate  contract,  the  fact  that  in  a  second  count  of  the  peti- 
tion plaintiff  sought  to  recover  for  improvements  made  upon 
the  property,  expenses  of  maintaining  and  for  taxes  paid,  and 
offered  to  set  off  asainst  his  claim  the  rental  value  of  the  prop- 
erty did  not  entitle  him  to  a  jnry  trial  on  that  count ;  as  the 
relief  sought  in  the  two  counts  related  to  the  same  subject  matter 
and  a  consideration  of  both  was  essential  to  a  detemiination  of 
the  controversy.     Strothers  v.  Leigh,  314, 

Same:  ResciMion:  Lachea.  Where  both  parties  to  a  real  estate 
contract  supposed  that  good  title  was  being  transferred  but  the 
grantee  thereafter  discovered  that  it  was  fatally  defective,  so 
informed  the  grantor,  and  at  his  request  brought  an  action  to 
quiet  title,  which  failed,  and  within  a  reasonable  time  thereafter 
the  grantee  elected  to  rescind  the  purchase,  the  delay  occasioned 
by  the  action  to  quiet  title  did  not  defeat  the  right  to  rescind. 

Same:  Untnal  mittake  u  to  title.  The  mutual  mistake  of  both 
parties  in  believing  that  the  g^rantor  possessed  and  was  convey- 
ing good  title,  which  was  in  fact  in  a  third  party,  is  ground  for 
rescission,  independent  of  the  question  of  fraud.    Idem. 

Same:  Retclation;  Reasonable  time.  The  question  of  reason- 
able time  within  which  an  election  to  rescind  a  real  estate  con- 
tract must  be  exercised  is  governed  by  the  circumstances  of  the 
case ;  and  where  time  has  been  given  a  grantor  to  make  his  title 
good,  equity  will  be  slow  to  declare  a  forfeiture  at  his  instance. 

Same:  Resciiaion:  Waiver  of  right.  Under  some  circumstances 
the  bringing  of  an  action  by  a  grantee  in  his  own  name  to 
perfect  the  title  conveyed  will  preclude  the  right  to  rescind,  but 
not  where  it  is  done  at  the  request  of  the  grantor  for  the  pur- 
pose of  making  his  covenant  good.     Idem. 

Basementt:  Oral  agreement:  Statute  of  frauds.  An  oral  agree- 
ment by  which  one  party  is  to  construct  and  use  a  way  over 
the  land  of  another,  which  has  been  acted  upon,  the  way  con- 
structed and  actually  used  for  the  purpose  intended,  is  not  void 
simply  because  not  in  writing.    Arbaugh  v.  Alexander,  552. 

Same:  CoDiiderstion.  An  agreement  that  plaintiff  was  to  build 
and  maintain  a  highway  bridge  for  the  benefit  of  both  parties, 
which  has  been  performed,  is  supported  by  a  sufficient  coatiden- 
tion.    Idem. 
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Highwmjrs:      Obstruction:      Abatement    by    individuaL 

tiiough  a  traveled  way  is  essentially  public  still  an  action 
be  maintained  by  an   individual   to  abate   an   obstruction 
has  suffered  a  peculiar  and  personal  injury  therefrom.    Ide\ 

Poasession  of  real  property:  Presumption*  Where,  as  in 
case,  a  husband  conveyed  the  homestead  to  his  wife,  a  pres 
tion  that  the  possession  was  in  her  obtains,  even  though  he 
ducted  the  farming  operations  and  paid  the  taxes.  Nob 
Noble,  698. 

Quieting  title:  Preliminary  injunction:  Relief:  Appeal.  V 
a  preliminary  injunction  in  an  action  to  quiet  title  and  enji 
conspiracy  to  assert  and  takc^  possession  of  plaintiff's  land 
not  granted,  but  defendant  remained  in  possession  until  fina 
termination  of  the  case,  he  could  not  raise  the  objection  011 
peal  that  plaintiff  was  not  entitled  to  a  temporary  injunctioi 
cause  of  an  adequate  remedy  at  law,  and  because  the  rigl 
possession  can  not  be  adjudicated  on  a  showing  for  a  prelim 
hearing.     Coulthard  v.  Davis,  578. 

Same:,  Injuncton:  Writ  of  possession.  The  court  in  an  i\ 
to  quiet  title  may  enjoin  the  defendant  from  conspirin 
interfere  with  plaintiff's  possession  and  may  grant  a  writ  of 
session  where  it  has  determined  that  plaintiff  has  title  a: 
right  to  the  property.    Idem. 

Same:    Nature  of  action:    Jurisdiction:    Location  of  prop 

An  action  to  quiet  title  and  to  restrain  an  interference  with  \: 
tiff's  possession  is  in  personam  and  it  is  not  material  thai 
land  is  located  in  another  state.    Idem, 

Tax  deeds:  Limitations:  Title.  Proof  of  title  is  a  con*: 
precedent  to  the  right  to  take  advantage  of  the  five  year  lii 
tion  statute  \vith  reference  to  tax  deeds,  but  such  title  nee: 
be  a  record  or  a  patent  title,  but  the  same  may  be  a  title  acq 
by  adverse  possession.    King  v.  Bolt,  i. 

Same:  Homestead:  Unauthorised  acts  of  husband:  Adi 
possession  of  wife.  Where,  as  in  this  case,  the  husbanc 
wife  were  in  peaceable  and  exclusive  possession  of  the  home; 
the  husband  alone,  and  without  the  knowledge  of  the  wife,  i 
not  bind  the  property  by  an  agreement  to  repay  plaintif: 
amount  of  taxes  paid  by  him  under  his  tax  deed  to  the  preii 
And  as  the  wife's  possession  was  under  an  independent  1 
and  not  subject  to  the  control  of  her  husband  when  the  i< 
within  which  an  action  to  recover  the  property  sold  for  no: 
Vol.  151  Ia.— 52. 
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ment  of  taxes  had  expired,  all  rights  under  plaintiff's  tax  deed 
were  extinguished  and  he  could  claim  nothing  thereunder,  or  by 
virtue  of  the  agreement  with  the  husband  alone  to  repay  the  taxes. 
Idem. 

Same:    Action  to  quiet  title:    Recovery  of  taxes:    Limitation.  It 

is  the  general  rule  that  failure  to  bring  action  for  the  recovery  of 
real  property  based  upon  a  tax  sale  or  deed,  within  the  time  fixed 
by  law,  will  bar  recovery  for  taxes  paid  on  the  property  by  the 
holder  of  a  tax  title.  And  this  rule  applies  in  the  instant  case, 
in  which  plaintiff  is  seeking  to  quiet  his  title  pursuant  to  a  tax 
deed  and  is  asking  in  case  this  can  not  be  done  that  he  recover  the 
taxes  paid  by  him,  it  appearing  that  plaintiff  made  no  claim  un- 
der his  deed  tmtil  after  it  was  barred  by  the  statute  of  limitation. 
Idem. 

RBPORMATION  OP  INSTRUMENTS.    See  Equity. 

RELIGIOUS  SOCIETIES.     See  Corporations. 

KESCISSION.    See  Contracts — Fraud— Real  Property— Sales. 

SALES. 

Failure  to  deliver:  Damages.  The  defendant  in  this  action  con- 
tracted for  the  sale  of  com  to  be  delivered  during  a  certain  month, 
and  having  failed  in  making  delivery  during  the  time  specified 
he  recognized  and  treated  the  contract  as  in  force  for  some  time 
thereafter.  He  also  notified  the  buyer  that  he  would  insist  on  a 
settlement  according  to  the  rules  of  trade,  which  required  the 
plaintiff  at  the  end  of  the  specified  time  for  delivery  to  purchase 
in  the  open  market.  Held,  that  the  defendant  could  not  rely  on 
plaintiff's  failure  to  purchase  elsewhere  on  the  last  day  of  the 
time  allowed  for  delivery,  and  thus  defeat  recovery  for  the  loss 
sustained  in  purchasing  elsewhere  within  a  reasonable  time  there- 
after; plaintiff  during  such  time  having  frequently  requested  de- 
livery by  defendant  as  agreed.  McCaull  Dinsmore  Co.  v.  Fritzon 
Grain  Co.,  400. 

Sales  at  public  auction:  Rescission:  Recovery  of  fund  from 
clerk:  Privity  of  contract:  Statute  of  frauds.  Where  a  de- 
fendant has  money  in  his  hands  which  in  equity  and  good  con- 
science belongs  to  the  plaintiff,  the  law  implies  an  obligation  on 
his  part  to  pay  it  on  demand,  which  is  the*  only  privity  of  con- 
tract between  them  required  to  authorize  recovery.  Thus  where 
a  clerk  at  a  public  auction  received  pay  for  property  sold,  but 
the  sale  was  rescinded  while  he  was  still  in  possession  of  the 
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fund,  he  may  be  required  to  repay  the  purchaser  in  an 
against  him  alone:    And  the  action  is  not  on  a  contract 
the  debt  of  another  within  the  meaning  of  the  statute  of 
McClean  v.  Stansberry,  312. 

SALE  OP  REAL  PROPERTY.    See  Estates  of  Decedent 

SLANDER  AND  LIBEL. 

Pleadings:  Innuendo.  Where  an  alleged  libelous  publicatio 
not  on  its  face  refer  to  the  plaintiff  by  name  and  he  is 
direct  terms  made  the  subject  of  any  part  of  the  publicatic 
the  same  contains  language  which  might  have  been  inten 
refer  to  plaintiff  and  so  understood  by  the  reading  pub! 
plaintiff  must  in  his  petition  plead  by  proper  innuendo  tha 
indirect  terms  were  intended  to  apply  to  him  and  to  be  so 
stood  by  third  parties.  Patten  v.  Des  Moines  Register  &  I 
476. 

SPECIFIC  PERFORMANCE.    See  Equity. 

SPECIAL  ASSESSMENTS.    See  Municipal  Cokporations. 

STATUTES.  Sec  Criminal  Law — Drainage — Intoxicating 
UORS — Marriage  and  Divorce — Negligence — Physicians- 
roads — Taxation. 

Constitutional  law:  Due  process:  Notice.  Where  a  party  ha 
given  notice  of  the  commencement  of  an  action  against  hi 
constitutional  requirement  of  due  process  has  been  satisfie 
unless  otherwise  provided  by  statute  he  will  be  regarded 
court  at  each  successive  stage  of  the  case  and  until  its  fin 
position.    Jones  v.  Mould,  Judge,  599. 

Time  of  taking  effect.  The  Act  of  the  Thirty-third  G 
Assembly,  amendatory  of  the  drainage  laws  and  relati 
appeals,  provides  that  it  shall  take  effect  from  and  afi 
publication  and  it  was  not  therefore  in  force  on  the  day 
publication,  but  from  and  after  that  date;  so  that  the  amer 
was  not  applicable  to  an  appeal  taken  on  the  day  of  its  p 
tion.    Arnold  V.  Kossuth  County,  155. 

Retroactive   effect:     Appeal:     Jurisdiction.     Where,   as   i 
case,  plaintiff  appealed  from  a  drainage  proceeding  by  no) 
appeal  with  a  bond  in  accordance  with  the  existing  law,  a 
taking  effect  the  day  after  the  filing  of  the  notice  of  appe 
bond,  and   making  appellant's   failure  to  file  a  petition  ii 
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case  a  waiver  of  appeal,  did  not  have  the  retroactive  effect  of 
depriving  the  court  of  jurisdiction  of  the  appeal  already  taken. 
Idtm. 

STATUTE  OF  FRAUDa     See  Sales. 

TAXATION.    See  Municipal  Owmkations— Real  Pbopoity. 

Collateral  inheritance  tax:  Succeaaion  to  property:  Statute. 
The  collateral  inheritance  tax  is  based  upon  the  right  of  succes- 
sion to   the  property   and   not   upon   the   property  itself ;   and  the 

constitutionality  of  the  collateral  inheritance  statute  rcsta  upon 
this  ground.    Wieting  v.  Morrow,  sga 

Same:  Conatntction  of  atatute:  Property  aaaeaaable.  Where  a 
nonresident  owning  property  both  in  this  state  and  in  a  foreign 
state  devised  an  undivided  one-third  of  all  his  property  to  his 
widow,  and  also  a  life  estate  in  all  the  remainder  after  the  pay- 
ment of  specific  legacies,  the  property  in  this  state  should  be 
charged  with  the  debts  of  the  testator  and  the  widow's  one-third 
pro  rata  with  the  other  property,  and  the  inheritance  should  be 
assessed  only  upon  the  balance  of  the  assets  in  this  state  after  de- 
ducting the  present  value  of  the  widow's  life  estate  in  the  residue. 
Idem. 

Same:  Overpayment  of  tax:  Interest.  In  an  action  to  recover 
an  overpayment  of  a  collateral  inheritance  tax  paid  to  the  state 
under  protest  interest  should  not  be  allowed  on  the  overpayment. 

TELEGRAPHS  AND  TELEPHONES. 

Telegrapha:  Negligent  delay:  Damages:  What  law  goreniB. 
The  duty  of  a  telegraph  company  in  the  transmission  of  messages 
is  of  a  public  nature  growing  out  of  contract,  and  as  a  rule  the 
measure  of  damages  is  determined  by  the  law  of  the  forum  or 
the  place  where  the  contract  is  made.  So  that  where  a  message 
was  sent  from  this  to  a  foreign  stale  damages  for  negligent 
delay  in  delivery  are  governed  by  the  law  of  this  state.  Markle; 
V.  Western  Union  Tel.  Co.,  612. 

Same:  Damagei:  Evidence.  Where  the  plaintiff  testified  in 
chief  concerning  his  suffering,  due  to  a  failure  to  promptly  de- 
liver  a  message  announcing  the  death  of  his  mother,  his  cross- 
examination  concerning  the  receipt  of  letters  from  her  or  those 
about  her  during  her  illness  should  have  been  permitted.    Idem- 

Same:     Delivery:     Negligent   dday:     Evidence:     InstmctiMi. 
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Where  a  message  was  not  addressed  to  the  plaintiff  in  h 
name  and  there  was  evidence  of  unsuccessful  attempts  i 
the  same  to  the  addressee,  the  court  should  have  instr 
jury  that  if  plaintiff  did  not  know  or  have  reason  to  be 
the  message  delivered  to  its  agent  for  transmission  was 
for  plaintiff,  failure  to  deliver  the  same  was  not  in  itself 
of  negligence.    Idem. 

Same:  Instructions:  Erroneous  presentation  of  issues 
the  issue  as  in  this  case  was  not  a  question  of  contribu 
ligence  on  the  part  of  the  sender  of  the  message,  but  1 
gence  of  defendant's  agent  at  the  place  of  delivery,  an  ii 
that  if  the  sender  gave  an  incorrect  or  insufficient  ac 
was  guilty  of  contributory  negligence,  and  if  the  jury  f< 
such  negligence  contributed  to  the  failure  of  the  agent  to 
deliver  the  message  then  plaintiff  could  not  recover  wa 
ous  because  not  a  presentation  of  the  issue,  notwithsta 
inadvertent  use  of  the  word  "plaintiff"  for  "defendant 
clause  of  the  instruction.    Idem, 

Negligent  delay:    Mental  anguish:  .Damages.    Where v< 
*  anguish   is  the  natural   consequence   of   negligent   dela; 
transmission  and  delivery  of  a  telegram,  damages  are  re 
therefor. 
In  this  action  plaintiff  was  absent   from  home  and  the 
delivering  a  message  announcing  the  serious  illness  of 
caused  him  to  reach  home  twenty-four  hours  later  than 
otherwise  have  done,  although  he  could  not  have   rea 
while  living.    Maley  v.  Western  Union  Tel.  Co.,  228. 

Same:  Evidence.  Evidence  that  an  operator  receiving  a 
for  transmission  did  everything  possible  to  have  it  f< 
through  another  office  of  the  company,  but  failed  be 
could  get  no  response  from  it,  would  not  have  the 
relieve  the  company  from  liability  for  the  delay  and  was 
immaterial,  in  the  absence  of  any  evidence  tending  to  e: 
conduct  of  the  other  office.    Idem, 

Same:    Amount  of  damage.    An  award  of  $600  damage 
case  is  reduced  on  appeal  to  $300.    Idem, 

TORTS.    See  Carriers. 

TRANSFER  OF  CAUSES.     See  Practice. 

TRANSIENT    MERCHANTS.     See   Criminal   Law— !^ 
Corporations. 

VENUE.    See  AcnoNS. 
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WILLS.     See  Estaies  of  Decedents. 


Construction:  Estate  devised.  Where,  by  the  language  of  a  will, 
the  testator  neither  qualifies  the  estate  given  nor  limits  the  time 
of  its  enjoyment  the  legatee  takes  a  fee  simple.  In  this  case 
the  testator  gave  to  his  widow  all  his  estate  and  provided  that 
she  should  take  the  same  as  his  only  heir;  that  if  she  should  not 
make  any  changes,  which  she  was  at  liberty  to  make,  after  her 
death  the  remaining  estate  to  be  disposed  of  in  a  specified  way; 
and  it  is  held  that  the  widow  took  a  fee  simple  estate,  and  that 
the  reference  to  the  disposition  of  the  remaining  estate  was  purely 
precatory.    Reichauer  v.  Bom.    456. 

Same.  A  will  bequeathing  to  the  wife  all  of  testator's  property, 
to  be  used  by  her  during  her  life  the  same  as  testator  might 
do  if  living,  and  empowering  her  to  sell,  exchange,  invest  and 
reinvest  the  same  and  to  distribute  it  among  testator's  children 
at  any  time  during  her  life,  with  the  further  provision  that  if 
any  part  of  the  estate  remained  undisposed  of  at  her  death  it 
should  be  divided  among  certain  children,  invested  the  widow 
with  the  fee  title,  and  upon  her  death  the  remaining  estate  went 
to  her  heirs.    Schricker  v.  Schricker,  309. 

Ratification:  Subsequent  marriage  of  testatrix.  The  mere  fact 
of  marriage  will  not  operate  to  revoke  the  will  of  a  wife  pre- 
viously made.    Hastings  v.  Day,  39. 

Specific  devises:  Exemption  from  liability  for  debts.  A  devise 
to  the  widow  of  a  testator  of  an  undivided  part  of  all  his  prop- 
erty, described  as  real,  personal  and  mixed,  is  not  a  specific  devise 
or  bequest,  and  the  widow  can  not  therefore  invoke  the  rule 
exacting  the  exoneration  of  specifically  devised  realty  from  the 
lien  of  testator's  debts  by  resorting  to  other  property.  Wilts 
V.  Wilts,  149. 

Pajonent  of  debts:    Equitable  application  of  real  estate.    In  the 

absence  of  a  statute  or  provisions  of  the  will  directing  otherwise 
a  decedent's  property  should  be  applied  to  the  payment  of  his 
debts  in  the  following  order:  First,  the  unexempted  personalty, 
except  specific  bequests;  second,  the  realty  appropriated  by  the 
will  for  their  payment;  third,  the  real  estate  descended;  fourth, 
real  estate  specifically  devised. 
Under  this  equitable  rule  the  real  property  going  to  the  heirs  in 
this  case  should  be  applied  to  the  payment  of  a  mortgage  cover- 
ing the  devised  real  estate  before  resorting  to  the  realty  devised 
to  the  widow.    Idem. 

Undue  influence.    The  mere  fact  that  a  will  may  have  been  made 
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at  the  request  and  solicitation  of  the  beneficiary,  and  t 
such  request  and  solicitation  would  not  have  been  made,  \ 
render  it  void  on  the  ground  of  undue  influence,  but  the 
influence  to  vitiate  a  will  must  be  of  such  character  and 
as  to  subject  the  will  of  the  testator  to  that  of  the  persoi 
cising  it;  it  must  be  equivalent  to  moral  coercion  and  mui 
been  exercised  at  the  very  time  the  will  was  executed.  I 
v.  Brackey,  99. 

Same:  Evidence.  Undue  influence  may  be  shown  by  co 
facts  and  circumstances,  but  the  circumstances  relied  up 
that  purpose  will  not  be  sufficient  if  they  are  equally  coi 
with  the  theory  of  good  faith. 

In  this  case  the  evidence  is  held  insufficient  to  establish 
influence.    Idem. 

WAIVER.     See  Practice. 

WITNESSES.    See  Evidence. 


AUTHORITIES  CITED 

IN  THE  OPINIONS  REPORTED  IN  THIS  VOLUJ 


A 

7  American  &  English  Annotated  Cases,  299 

7  American  &  English  Annotated  Cases,  764 

19  American  &  English  Ency.  Law  (2d  Ed.),  1307,  1308. 

B 

2  Beach  on  Public  Corporations,  Sec.  1513  

2  Beach  on  Contracts,  Sec.  923  

Bispham  on  Equity,  Sec.  43 

C 

9  Cyc,   152    

II  Cyc,  Sections  1066-7-8 

II  Cyc,   Section   1115    

20  Cyc,   Section   1 198   

21  Cyc,   Section   1293    

24  Cyc,  Section  24  

27  Cyc,  Section  1237  

2  Clemens  on  Fire  Insurance,  605  

Cooley  on  Constitutional  Limitations  (6th  Ed.),  187  . 

D 

2  Dart  on  Vendor  &  Purchaser  (6th  Ed.),  886 

E 
4  Encyclopedia  Pleading  and  Practice,  888  

G 

1  Greenleaf  on  Evidence,  Section  275 

2  Greenleaf  on  Evidence,  Section  242  

825 


826  AuTHOsiTixs  Cited. 

J 

3  Jones  on  Evidence,  Section  794 g8 

3  Jones  on  Evidence,  Section  730 97 

L 

2  Labatt  on  Master  &  Servant,  Section  601  645 

M 

I  McQain  Digest,  Pages  117,  118  524 

N 

Norton  on  Bills  &  Notes,  Page  60  179 

P 

Phillips  on  Evidence,  467  751,  752 

1  Pomeroy  on  Equity  (3d  Ed.)i  Sec.  388 499 

4  Pomeroy  on  Equity  (3d  Ed.),  Sec.  1341  343 

4  Pomeroy  on  Equity  (3d  Ed.),  Sec.  1349 340 

R 

Rawie  on  Covenants  for  Title,  1 15-120,  149-154 751,  752 

2  Redfield  on  Wills.  870  152 

2  Redfield  on  Wills,  870,  872    153 

Rood  on  Wills,  Sec.  746 155 

S 

Selove's  on  Negotiable  Instruments  Law,  Sec.  54 179 

2  Sutherland  on  Damages,  Sec.  593  221 

T 

I  Taylor  on  Evidence,  530 624 

I  Thompson  on  Negligence,  Sections  1294-5   7^ 

5  Thompson  on  Negligence,  Section  675  260 

W 

White's  Supplement  1294  707 


CASES  CITED 

IN  THE  OPINIONS  REPORTED  IN  THIS  VOLUM 


Abraham  v.  Ordway 158  U.  S.,  416  

Adams  v.  Grand  Lodge 105  Cal.,  321    

Aetna  Insurance  Co.  v.  Ward  140  U.   S.,  76  .' 

Ailes  V.  Railway  Co 135  Iowa,   154   

Allbright  v.  Hannah 103  Iowa,  98   

Allen  V.  Logan  City  10  Utah,  279   

Allgemeiner  Arbeiter  Bund  v. 

Adamson 132  Mich.,   86    

Almond  v.  Nugent  34  Iowa,  300  

Alsever  v.  Railway  Co 115  Iowa,  338   , 

Alvis  V.  Alvis  123  Iowa,  546 

American  Oak  Leather  Co.  v. 

Porter 94  Iowa,  117   

Ancient     Order     of     United 

Workmen  v.  Child   70  Mich.,    163    

Anderson  v.  Coal  Co 108  Minn.,  455    

Anderson  v.  Mill  Co 42  Minn.,  424   

Anderson  v.  Railway  Co.  . . .  109  Iowa,  524  

Anderson  v.  Railway  Co.  ...      8  Utah,   128   

Anderson  v.  Simpson   21  Iowa,  399   

Andre  v.  Burlington  141  Iowa,  65   1 

Anglo  American  v.  Bank  ...    84  Iowa,  272   

Apperson  v.  Insurance  Co...     38  N.  J.  Law,  388  

Arndt  v.  Hosford  82  Iowa,  502   

Assurance  Co.  v.  Brim  in  Ind.,  281    

Augusta  V.  Owens  in  Ga.,  464  

Avendano  v.  Arthur 30  La.  Ann.,  316 


B 


Bacon  v.  Chase   83  Iowa,  521    , 

Bailey  v.  Burton   8  Wend.,  339 

Bailey  v.  Mutual  Benefit  Assn.  71  Iowa,  689  . 

Baker  v.  City  ..: 71  Cal.,  583   .. 

827 


Baker  v.  Ougfaton  130      Iowa,  35   371 

Baker  v.  Johnson  Co 37      Iowa,  186  sgo 

Baker  v.  State  88      Wis,  140  397,  398 

Baldwin  v.  Railway  Co 5      Iowa,  518  123 

Baldwin  v.  Railway  Co 68      Iowa,  37   293 

Ball  V.  McGeoch  81      Wis,  160 343 

Baltimore   &   P.   Ry.   Co.   v. 

Fifth  Baptist  Church  108      U.  S,  317  550 

Bank  V.  Baker  176      Mass.,  394  324. 

Bank  V.  Leightner   74      Kan.,  736    179 

Barke  v.  Early  7a      Iowa,  273   7 

Barlow  v.  McKinley  24  Iowa,  69.. 743,  744,  748,  749,  7S0 

75'.  753 

Barnard  v.  Peterson  137      Mich,   633    489 

Bamett  v.  Nelson  54      Iowa,  41    489 

Barney  v.  Love loi      Mich.,  543    333 

Barr  v.  People  113      lU,  471    226 

Barlel  v.  Hobson  107      Iowa,  644   606 

Bartlett  v.  Hooksetf  48      N.  H..  18  260 

Barton  v.  Barton   119      Mo.  App.,  507  506 

Bauinbergcr  V.  Arff  9^      Cal.,   ^1    333>  334 

Baumeister  v.  Kunn  53      Fla„  340   aSi 

Baurer  v.  Occanica  Co 178      N,  Y.,  339  a** 

Beach  v.  Miller  51      III,  207  744.  748 

Beardslee  v.  Horton  3      Mich,  560    315 

Beck  V.  Minn.  &  W.  Grocery 

Co.  131      Iowa,  63   278 

Beckwilh  v.  Talbott  95      U.  S,  289  a88 

Beedle  v.  Cowley 85      Iowa,  540  6 

Beems  v.  Railway  Co 58      Iowa,  150  55S 

Beisel  v.  Gerloch    azi      Pa,   232    505 

Bell  V.  Hamm    127      Iowa,  343   6"t> 

Bonis  V.  Temple  162      Mass.    342    259 

Bennett  v.  Bevard   6      Iowa,  82  69 

Bennett  v.  Korth    37      Kan.,  23s    33* 

Bethel  v.  Otis  92      Iowa,  502    507 

Blain  v.  Sute  33      Tex.  Cr.  Rep,  236 62a 

Blair  v.   Pelham   118      Mass.,  420   325 

Blake  V.  Everett  i      Allen,    248    747 

Btaney  v.  Blaney  1      Ciish,  107  154 

Bloor  V.  Delafield  69      Wis.,   273    a6i 

Boeck  V.  Wilke  141      Iowa,  713   98 

Bones  v.  Railway  Co.  145      Iowa,  222  4S8 

Bouten  v.  Welch  180      N.  Y,  116  g8 

Bowie  V.  Berry  I      Md.  Ch.,  452  588 

Boyd  V.  Carlton   69      Me,  300   S88 

Boyd  V.  De  La  Montagnie..     73      N.  V.,  49S  89 


Cases  Cited. 

Boylan  v.  McMillan  137  Iowa,  142  

Bradish  v.  Gibbs  3  Johns.  Ch.,  523  ... 

Bradford  v.  Smith 123  Iowa,  41    

Bradley  v.  Railway  Co 138  Mo.,  293   

Brand  v.  Williams  29  Minn.,  238   

Brantley  v.  Huff  62  Ga.,  532  

Braun  v.  Craven  175  111.,  401 

Breckenridge  v.  Crocker  ...  78  Cal.,  529  

Brett  V.  Van  Aucken 99  Iowa,  553  

Brewing  Co.  v.  Pamin  13  Ind.  App.,  588  .... 

Bridger  v.  Pierson  i  Lans.  (N.  Y.),  481 

Bromberg  v.  Laundry  Co.  ...  134  Iowa,  38  

Brooks  V.  Sioux  City  114  Iowa,  641    

Brown  v.  Armstrong   127  Iowa,  175  

Brown  v.  Ancient  Order  of 

United  Workmen   80  Iowa,  287  

Brown  v.  Baron  162  Mass.,  56   

Brown  &  Bennett  v.  Powers.  146  Iowa,  725  

Brown  v.  Farley  38  N.  J.  Eq.,  186 

Brown  v.  Finney  53  Pa.,   273    , 

Brown  v.  Honeyiield  139  Iowa,  414  

Brown  v.  Painter  44  Iowa,  368  

Brown  v.  Warren  17  Nev.,  417  

Brownfield  v.  Railway  Co. . .  107  Iowa,  254  

Bruce  v.  Railway  Co 119  Iowa,  274  , 

Brusseau  v.  Tower  Brick  Co.  133  Iowa,  245  

Bryan  v.  Western  Union  Tel. 

Co 133  N.  C,  603 

Buck  V.  Holt  74  Iowa,  294 

Buckman  v.  Corey  129  U.  S.,  387 

Buena  Vista  v.  Railway  Co.. .  55  Iowa,  157  

Burk  V.  Hill  48  Ind.,  52 

Burk  V.  Reese 143  Iowa,  496  

Burlington  &  M.  Co.  v.  Croc- 
kett    19  Neb.,  138  

Burton  v.  Power  4  Texas,  380  

Butler  V.  Fitzgerald  43  Neb.,   192    

Butler  V.  Gale   2^  Vt,  742   

Butt  V.  Riffe  78  Ky.,  352  

Byington  v.-  Miss.  &  M.   R. 

Co II  Iowa,  502  


Cade  V.  Head  Camp  27     Wash.,  218 

Calkins  v.  Equitable  B.  &  L. 
Assn. 126     Cal.,  531   . 


830 


Cases  Citxd. 


Callaway  v.  Agar  Co lag 

Cameron  v.  Fellows  109 

Campbell  v.  Speers  120 

Canaie  v.  People  177 

Carpenter  v.  Knapp loi 

CarroUton  v.  Bazzette  159 

Carter  v.  Nicol 116 

Carter  v.  Parker  28 

Casner  v.  City  of  Centerville    90 

Casualty  Co.  v.  Lloyd  165 

Cathcart  v.  Bowman  5 

Cecil  V.  Territory  16 

Cedar  Rapids,  etc.,  Ry.  Co.  v. 

Cedar  Rapids   106 

Chamberlain  v.  Robertson  ..    31 

Chambers  v.  Brady 100 

Chandler  v.  Keeler  46 

Channell  v.  Aldinger  121 

Chappen  delaine  v.  Dechenaux     4 

Charless  v.  Lamberson  i 

Chase  v.  Lockerman  11 

Cheadle  v.  Roberts  150 

Chehak  v.  Battles 133 

Chicago,  T.  &  T.  Co.  v.  Smyth    94 

Chimene  v.   Baker   23 

Chubbuck  v.  Vemam  42 

City  V.  Hodge 112 

City  of  Lincoln  v.  Piner 59 

City  of  Ottumwa  v.  Zekind..    95 

City  of  Rome  v.  Suddeth 116 

City  of  St.  Louis  v.  Meintz..  107 

City  V.  Unterkircher 99 

Qark  v.  Conroe  38 

Clark  V.  Finnegin  127 

Clark  V.  Griffin  4 

Clark  V.  Riddle loi 

Clark  V.   Sexton   122 

Clark  V.  Telephone  Co 137 

Clapp  V.  Greenlee   100 

Clay  V.  Ricketts   66 

Clinton  v.  Estes  20 

Ginton  v.  Shugart  126 

Close  V.   Samm    27 

Gute  V.  Frazier  58 

Gyde  v.  Peavy 74 

Coal  Co.  V.  Gruber 91 

Coates  V.  Dubuque  68 


Iowa,  I  381 

Iowa,  534  606 

Iowa,  673  220 

III,  219  145 

Iowa,  712  681 

111.,  284  227 

Iowa,  517   453 

Mo.,  509  589 

Iowa,  33  22 

Ind.,  52  84 

Pa.,  317   740 

Okl.,  197,  226 

Iowa,  476  38B 

Iowa,  408  62 

Iowa,  622  loi 

Iowa,  596  5 

Iowa,  297  458 

Cranch,  306  243 

Iowa,  435  68 

Gil.  &  J.,  18s  15s 

Iowa,  639  165 

Iowa,  117  91 

Iowa,  401  157 

Tex.  Civ.  App„  520 139 

N.  Y.,  432  242 

Iowa,  430  165 

Neb.,  634  257 

Iowa,  622  227 

Ga.,  649 260 

Mo.,  611 332 

Iowa,  401  224 

Vt.  469  745 

Iowa,  644  299 

Iowa,  405  45 

Iowa,  270  461 

Iowa,  312  5 

Iowa,  81  465 

Iowa,  595  220 

Iowa,  362  .-  290 

Ark.,  216  625 

Iowa,  188  498 

Iowa,  503  ....327 

Iowa,  268  242 

Iowa,  47  371 

111.  App.,  IS  647 

Iowa,  550  35 


Oases  Citbd. 


Cobb's  Admr.  v.  Wolf  96 

Cobleigh  v.  McBride  54 

Collingswood  v.  Irwin 3 

Collins  V.  Banker's  Assn.  ...    96 

Collins  V.  State  115 

Colorado  City  v.  Liafe  28 

Columbus  V.  Cutcomp  61 

Commissioners  v.  Brown  ...    32 
Commonwealth  v.  Graham...  157 

Commonwealth  v.  HoUey 3 

Commonwealth   v.   Lane 113 

Comrade  v.  Atlas  Co 44 

Condon  v.  Darcy  46 

Construction  Co.  v.  Broun...  no 

Converse  v.  Morse  149 

Con  well  V.  Sfailway  Co 135 

Cook  V.  Town  of  Hedrick...  13s 

Cooper  V.  Railway  Co no 

Corbin  v.  Minchen   81 

Cotant  V.  Hobson  98 

Cotton  V.  Life  Ins.  Co 115 

Coulthard  v.  Davis  loi 

Coulthard  v.  Mcintosh  143 

Coulthard  v.  Stevens  84 

Courtney  v.  Courtney 149 

Cox  V.  Newkirk 73 

Cox  V.  Railway  Co 95 

Crapo  V.  Armstrong 61 

Craven  v.  Winter % 38 

Creveling  v.  Banta  138 

Crouch  V.  Deremore  59 

Crumbaugfa  v.  Smock i 

Currey  v.  Lawler 29 

Currier  v.  Moeller   79 

Curtis  v.  Railway  Co 87 

Cutter  V.  Des  Moines I37 

Cuyler  v.  McCartney  40 


Ky.,  418 

Iowa,  116  ..... 
Watts,  306  .... 

Iowa,  216  

Wis.,  596    

Col.,  468 

Iowa,  672  

N.  J.  Law,  504 

Mass.,  73   

Gray,  458   

Mass.,  458    

Wash.,  470  .... 

Vt,  478  

Iowa,  37   

Iowa,  454  

Iowa,  190  

Iowa,  23   

Ga.,  659  

Iowa,  682  

Iowa,  318  

Iowa,  729  

Iowa,  625   

Iowa,  389  

Iowa,  241   

Iowa,  645   

Iowa,  42   

Iowa,  54   

Iowa,  697   

Iowa,  471    

Iowa,  47  

Iowa,  43   

Blackf.,  30s   ... 
W.  Va.,  Ill   ... 

Iowa,  316  

Iowa,  622. 

Iowa,  644  

N.  Y.,  221  


Dalton  V.  Railway  Co 104 

Darlington's  Appeal   86 

Darwin  v.  Keigher  45 

Davenport  v.  Railway  Co.  . .    37 

Davis  v.  Qose  104 

Davis  V.  Hall  128 


Iowa,  26 
Pa.,  512  . 
Minn.,  64 
Iowa,  624 
Iowa,  261 
Iowa,  647 


Davis  V.  Ney  125      Mass,  sgo 366 

Davis  V.  Preston  129      Iowa,  674  604 

Deere  v.  Bagley  80      Iowa,  197   281 

Delaney  v.  Delaney  175      IlL,  187   683 

Denman  v.  Mente  63      N.  J.  Eq.,  613  745 

Denmead  v.  Parker   145      Iowa,  581    tCH 

Des  Moines  v.  Polk 82      Iowa,  £64  734 

Des  Verges  v.  Willis  56      Iowa,  515  741 

De  Voegler  v.  Telegraph  Co.  10      Tex.  Crim.  App.,  229 352 

De  Walsh  v.  Braman  160      III.,  415   499 

Dewey  v.  Des  Moiaes loi      Iowa,  416  35 

Dicken  v.  McKinley  163      lU.,  318  91 

Dobson  V.  Dobson- 3°      Iowa,  410  ^ 

Donaldson  v.  Smith  122      Iowa,  388  586 

Dorr  V.  Simmerson  ........  127      Iowa,  551  728;  729 

Doud   V.   Blood    ^      Iowa,  240  6 

Douglass  V.  Agne  125      Iowa,  67  710 

Downes  v.  Timperson  4      Russ.,  334  43 

Doyle  V.  Bums  133      Iowa,  488  571 

Doyle  V.  Detroit  Omnibus  Co.  105      Micb.,  195  707 

Doyle  V.  Emerson  145      Iowa,  361    749 

Drady  v.  Given   136      Iowa,  345   607 

Drake  v.  Painter  77      Iowa,  731    61 

Duessel  v.  Proch  78      Conn,,  343  533 

Dunbauld  v.  Thompson   109      Iowa,  199  714 

Dunn  V.  Railway  Co 130      Iowa,  580  383 

Dunseth  v.  Bank  6      Ohio,  77   588 


Eads  V.  City  of  Carondelet..  42  Mo.,  113   aBp 

East  Tenn.  Ry.  Co.  v.  Watson  90  Ala.,  4>   3^5 

Edmund's  Appeal  8  Atl.  (Pa.),  31  745 

Eginoire  v.  Union  County...  II3  Iowa,  558  3S7 

Ela  V.  Express  Co 29  Wis.,   617    315 

Eliot  v.  Cranston    10  R.  I,  88  69 

Ellis  V.  Smith  112  Ga.,   480    324 

Ellis  V.  State  148  Wis,  513    399 

Ensign  v.  Colt  75  Conn.,    11 1    745 

Epperly  v.  Ferguson    118  Iowa.  47  61,63 

Evans  v.  Hunter  86  Iowa,  413  152 

Ewell  V.  Greenwood  26  Iowa,  337  555 

Ex  Parte  Chase  26  R.  I.,  357  ■ 145 

Ex  Parte  Holman  28  Iowa,  88  41 

Express  Co.  v.  Ashford 136  Ala.,  591 356 


Cases  Cited. 


Pairchild  v.  Snyder  43  Iowa,  23   

Farleigh  v.  Cadman  159  N.  Y.,  169 

Farmers   Assn.   v.    Slattery..  115  Iowa,  410   

Farmer  v.  Bank ; 130  Iowa,  469   

Felch  V.  Finch   52  Iowa,  563   

Felice  v.  Railway  Co 43  N.  Y.  Supp.,  932 

Fellows  V.  Allen  60  N.  H.,  439  

Ferrell  v.  Cook  16  Neb.,  483    

Ferrell  v.  Ellis  129  Iowa,  614  

Fidelity  Loan  &  Trust  Co.  v. 

Douglass  104  Iowa,  532  

Field  V.  Association  117  Iowa,  185   

Findley  v.  Koch  126  Iowa,   131    

First  Church  v.  Swanson 100  111.  App.,  39 

First  National  Bank  v.  Felt.  100  Iowa,  680   

Fisher  v.  Muecke  82  Iowa,  547 

Fitzgerald  v.  Twine  Co 104  Minn.,   138   

Flynn  V.  White  Breast  Co 72  Iowa,  738 

Focht  V.  Board  of  Super- 
visors    145  Iowa,  130  

Foley  V.  Howard 8  Iowa,  56   

Foreman    v.    Western   Union 

Tel.   Co 141  Iowa,  32   ....... 

Fort     V.     Iowa     Legion     of 

Honor 146  Iowa,   183    ... .. 

Foshay  v.  Town   25  Wis.,  288    

Foster  v.  Foster  62  N.  H.,  46  

Fox  V.  Wonderlich  64  Iowa,   187   

Francis    v.    Western    Union 

Tel.   Co 58  Minn.,  252 

Franklin  v.  Greene  2  Allen,  519  

Fredericks  v.  Fasnacht 30  La.  Ann.,  117  ... 

Frey  v.   Stangl 148  Iowa,  522   

Fritz  V.  Tudor 64  Ky.,   28    

Froud  V.  Merritt  Bros 99  Iowa,  410   

Funk  V.  Voneida  7  Serg.  &  R.,  109 

Furenes  v.  Eide  109  Iowa,  511   

Q 

Galliher  v.   Cadwell    145  U.  S.,  369 

Galloway  v.  Turner  Imp.  Co..  148  Iowa,  93  

Gardner  v.   Early    69  Iowa,  42    

Gardner  v.  Insurance  Co.  ...  no  Minn.,  291  

Garrett  v.  Bishop   J13  Iowa,  23   

Vol.  151  Ia-— 53. 


834 


Casies  Cited. 


Gates  V.  Cole 137 

Gawtry  v.  Leland  31 

Gerald  v.  EUey   45 

Gere  v.  Insurance  Co 6^ 

Gerock    v.    Western    Union 

Tel.  Co 142 

Gibbs  V.  Guaraglia  75 

Gibson  v.  Gibson  24 

Gibson  v.  Railway  Co 107 

Gibson  v.   Seney   138 

Gililand  v.  Rappleyea    15 

Ginn  V.  Hancock  31 

Goldsborough  v.  Pidduck  ...  87 

Goodwin  v.  Insurance  Co....  97 

Gordon  &  Belsheim  v.  Brackey  143 

Gordon  v.  Railway  Co 129 

Gorsuch  V.  Swan  109 

Gould  V.  Shermer  loi 

Graham  v.  Railway  Co 143 

Grand  Lodge  v.  Child 70 

Grand  Lodge  v.  Kohler  ....  106 

Graves  v.  Graves  3 

Graybill  v.  Railway  Co 112 

Greene  v.   Creighton   7 

Griffin  v.  Railway  Co 124 

Griggs  V.  Fleckenstein  14 

Groendyke  v.  Musgrave   ....  123 

Grube  v.  Wells  34 

Guinn  v.  Railway  Co 131 

.    H 

Hafford  v.  Railway  Co 138 

Hall  V.  Allen  75 

Hall  V.  Gottsche 114 

Hamill  v.  Thompson 3 

Hamilton  v.  Cooper  

Hammer  v.  Janowitz  131 

Hammond  v.   Hopkins    143 

Hanf  V.  Masonic  Aid  Assn..  76 

Hanson  v.  Kline   136 

Harber  v.  Sexton  &  Son 66 

Harbison  v.  Shirley  139 

Hardy  v.  Railway  Co 149 

Harlow  v.  Thomas   15 

Harrington  v.  Bean   89 

Harrison  v.  Railway  Co 91 


Iowa,  617   lOl 

N.  J.  Eq.,  38s  745 

Iowa,  322  744  74ft  753 

Iowa,  72  399 

N.  C,  22   231 

N.  J.  Law,  168 281 

Neb.,  394 146 

Iowa,  S9(S  380 

Iowa,  387   300 

N.  J.  Law,  138 333 

Me.,  42   745 

Iowa,  599  323 

Iowa,  226  84 

Iowa,   102   371 

Iowa,  747   256 

Tenn.,  36   707 

Iowa,  582 257 

Iowa,  601    563 

Mich.,  163  682 

Mich.,  121   682 

Mete,  167  499 

Iowa,  738   392 

R.  L,  I  . . .  ' 745 

Ind.,  326  644 

Minn.,  81    706 

Iowa,  541    513 

Iowa,  148   323 

Iowa,  680  327 

Iowa,  543   213 

Miss.,  175  682 

Iowa,  147   61 

Colo.,  518  499 

Walker  (Miss.),  542 333 

Iowa,  20   696 

U.  S.,  224 571 

Wis.,  450    98 

Iowa,  1 10  432 

Iowa,  211    7 

Iowa,  605   418 

Iowa,  41    642 

Pick.,  66   752 

Me.,  470    745 

Iowa,  114  739t  748 


Cases  Cited. 


Harrison  v.  Sauerwein 70 

Hart    V.    National    Accident 

Assn 105 

Hartman  v.  Muscatine  70 

Hartshorn  v.  District  Court.  142 

Harwood  v.  Lee 85 

Hatcher  v.  Andrews   5 

Hawk  V.  Day  .'  148 

Hay    V.    Jackson 6 

Hayden  v.  Tucker  37 

Hays  V.  Marsh  123 

Haywood  y.  Hamm *jj^ 

Heard  v.  State  9 

Hefner  v.  Brownell 78 

Heinmiller  v.  Winston   131 

Heinz  v.  Cramer  84 

Helgeson  v.  Higley  Co 148 

Hendricks  v.  U.   S.  Gypsum 

Co 133 

Hendryx    v.    Peoples    United 

Church 42 

Hemstreet  v.   Wheeler    100 

Herring  v.  Insurance  Co 123 

Herriot  v.  Potter 115 

Hervey  v.  Savery  48 

Hessian  v.  Linastruth   96 

Hill  V.  Winston  '   n 

Hirschl  v.  Ancient  Order  of 

United   Workmen    81 

Hirschl  v.  Case  Mch.  Co.'....    85 

Hjelm  V.  Granite  Co 94 

Hoadley  v.  Hammond  63 

Hodges  V.  Waterloo  109 

Hogan  V.  Sullivan 114 

Holmes  v.  Connable  iii 

Holmes  v.  Insurance  Co 98 

Holmes  v.  McDonald  119 

Home  Savings  Bank  v.  Mor- 
ris . '.  141 

Hopkins  v.  Snedaker  71 

Horr  V.  French 99 

Hoselton  v.  Dickinson  51 

Hoskins  v.  Rowe   61 

Hough  v.  Power  Co 41 

House  V.  Metcalf 27 

Howard    v.    Western    Union 
Td.  Co 119 


Iowa,  291   

Iowa,  717  

Iowa,  511   

Iowa,  72   

Iowa,  622  

Bush.,  561  

Iowa,  47   

Mass.,  149 

Mo.,  214  

Iowa,  81    

Conn.,   158   

Tex.  App.,  I   

Iowa,  648   

Iowa,  32 

Iowa,  497  

Iowa,  587  

Iowa,  92 643, 

Wash.,  336  

Iowa,  290  

Iowa,  533   

Iowa,  648   

Iowa,  313   

Iowa,  483 

Minn.,  80  

Iowa,  200  

Iowa,  451    

Minn.,   169   

Iowa,  599  

Iowa,  444  

Iowa,  456 

Iowa,  299  

Fed.,   244    

Mich.,  563  

Iowa,  560  

lU.,  449   

Iowa,  73   

Iowa,  244  

Iowa,  180  

Iowa,  531    

Conn.,  631  

Ky..  625 


836 


Casss  Cited. 


Howe  V,  Earl  of  Dartmouth.  7 

Hughes  V.  Scheuerman   134 

Hulett  V.  Carey  66 

Humes  v.   O'Brien   74 

Humphrey  v.  Ringler 94 

Hunt  V.  Gray  76 

Hunt  V.  Rahway  39 

Hunt's  Will  81 

Hutcheson  v.  Peck  5 

Hutchinson   v.    Kimmcll 31 

.Hutton  V.  Smith 88 

Huyck  V.  Andrews  113 


Ves.  Jr.,  147  152 

Iowa,  742   550 

Minn.,  327    46 

Ala.,  64  xiz 

Iowa,  184  500 

Iowa,  268   242 

N.  J.  Law,  648  38 

Me.l  276   44 

Johns.,  196  506 

Mich.,  126  146 

Iowa,  238   91 

N.  Y..  85  745 


Illinois  Steel  Qo,  v.  Schyman- 

owski 162 

Independent   District   v.   Ind. 

Dist 41 

Independent  District  v.  Wer- 
ner   : 43 

Innes  v.  Drexel 78 

In  re  Barnes'  Estate y6 

In  re  Estate  of  Fisher 128 

In  re  Estate  of  Woodworth.  31 
In  re  Hay  Drainage  District.  146 
In  re  McCracken's  Estate ...  29 
In  re  Podhaj sky's  Estate....  137 
In  re  Richardson's  Estate...  138 
In  re  Riegelman's  Estate....  174 

In  re  Stone's  Estate 132 

In  re  Will  of  Trotter 117 

In   re  Wein's   Estate 139 

In     re     Nishnabotna     River 

Imp.    Dist 145 

Investment    Co.    v.    Marshall 

Co 137 

Iowa  City  v.  Newell 115 

Iowa  Loan  Co.  v.  Wilson . . .  145 

Isele  V.  Arlington  Bank  135 

Isrigg  V.  Schooley 125 


III,  447   642 

Iowa,  321   497 

Iowa,  643  444 

Iowa,  253   6,  9 

Neb.,   652    91 

Iowa,   18 367 

Cal.,   595    153,  155 

Iowa,  280  191 

Pa.,  426  152 

Iowa,  742  367,  368 

Iowa,  668  369 

Pa.,  476  152 

Iowa,   136   594 

Iowa,  417  281 

Iowa,  657   312 

Iowa,  130  191 

Iowa,  562  734 

Iowa,  55   227 

Iowa,  381    124 

Mass.,   142    745 

Ind.,  94   681 


Jacobs  V,  Jolley  29      Ind.  App.,  25  368 

Jamison  v.  Insurance  Co.  . ...    85      Iowa,  229   671 

Jenks  V.  Mining  Co 58      Iowa,  549  281 


Cases  Cited. 


837 


Jesperson  v.  Schamikow 150 

Jerald  v.  Elly   51 

Jordan  v.  Ferree   loi 

Johnson  v.  Carter  143 

Johnson  v.  Fay   16 

Johnson  v.  Railway  Co 29 

Jones  V.  Association  92 

Jones  V.  Byington,  Judge 128 

Jones  V.  Hockman   12 

Jones  V.  State 64 

Jones  V.  Witousek    1 14 

Jory  V.  Supreme  Council 105 

Joseph  V.  Davenport 116 

K 

Kearney  v.  Laughlin   45 

Kelleher  v.  Keokuk 60 

Kellogg  V.  Malin   50 

Kelly  V.  McGuire  1$ 

Kelly  V.  Stevenson 85 

Kendig  v.  Knight 60 

Keokuk  v.  Electric  Co 90 

Kettering  v.  Eastlack 130 

Keys  V.  Cedar  Falls   107 

Keys  V.  Carleton   141 

King  V.  Railway  Co 71 

Kinney  v.  Murray  170 

Kinnick  v.  Railway  Co. 69 

Kirchoff  v.  *  Supply  Co 148 

Knox  V.  Arnold   i 

Kock  V.  Clinton  Chair  Co. . . .  144 

Kostenbader  v.  Pierce  37 

Krell  V.   Insurance  Co 127 

Kutz  V.  McCune   22 

L 

Lahey  v.  Lahey 174 

Lake  v.  Wolf  108 

Lamb  v.  Cooper , 150 

Langhammer  v.  Manchester..  99 

Law  v.  Douglass   107 

Lawson  v.  Lawson   16 

Leach  v.  Forney 21 

Leavell  v.  Leavell  122 

Lee  V.  City  of  Burlington  ...  113 


Fed.,    571    323 

Iowa,  321    744 

Iowa,  444 323 

Iowa,   100   498 

Gray,   144   69 

Minn.,   425    332 

Iowa,  652   ,85 

Iowa,  397   61 1 

Iowa,  loi    323 

Ind.,  473   226 

Iowa,  14   116 

Cal.,  20   682 

Iowa,  268  571 

Neb.,   390    16 

Iowa,  473   281 

Mo.,  496   748 

Ark.,  555  499 

Minn.,  247    44 

Iowa,  29 69 

Iowa,  67   130 

Iowa,  498   63 

Iowa,  509 383 

Mass.,  45    369 

Iowa,  696   468 

Mo.,  700   92 

Iowa,  66s    356 

Iowa,  508  177,  376 

Wis.,  76 333 

Iowa,  548   381 

Iowa,  645   .750 

Iowa,  748   84 

Wis.,  628  751 

N.  Y.,  146 681,  682 

Iowa,  184   606 

Iowa,   18   61 

Iowa,  29s   257 

Iowa,  606   458 

Grat.,  230   315 

Iowa,  271    586 

Mo.  App.,  654 505,  506 

Iowa,  356   352 


838 


Cases  Cited. 


Lee  V.  Butter  167 

Leland  v.  Stone  10 

Lewis  V.  Soule  52 

Lewis  V.  Wood  42 

Lindsay  v.  District  Court....     75 
Livingston  v.  McDonald  ....     21 

Lock  V.  Hale 165 

Loeschc  V.  Goerdt  123 

Loftus  V.  Riley       83 

Logan  V.  Bell   50 

Long  V.   SRort    i 

Lord  V.  Ailed  34 

Lowe  V.  Railway  89 

Luckey  v.  McCray 125 

Luckhart  v.  Luckhart 120 

Luhrs  V.  Luhrs   123 

Luse  V.  Deitz 46 

Lutz  V.  Gates   62 

Lyon  V.  Wilkes   i 


Mass.,  426 288 

Mass.,  459 .750 

Iowa,  II   497 

Ala.,  502  333 

Iowa,  511    606 

Iowa,  160 726,  ^2^ 

Mass.,  20 745 

Iowa,  55   571 

Iowa,  505   734 

E.  C.  L.,  872  43 

P.  Wills,  403  153 

Iowa,  281    444 

Iowa,  420  695 

Iowa,  691   311 

Iowa,  240  700 

lowai  367  681,  683 

Iowa,  205   62 

Iowa,  513   475 

Cow.,  591    329 


Mackall  v.  Casilear 137 

Mackerall  v.  Railway  Co iii 

Mackey  v.  Harmon  34 

Mahaffy  v.  Paris  141 

Manderscheid       v.       District 

Court 69 

Manning  v.  Berry  142 

Manning  v.  United  Workmen    86 

Marsh  v.  Case 30 

Marsh  v.  Legion  of  Honor..  141 
Marshalltown    Light    Co.    v. 

Marshalltown 127 

Martin  v.  Davis  96 

Martin  v.  Des  Moines  Edison 

Light  Co 131 

Martin  v.  Martin  170 

Mathews  v.  Culbertson  83 

Matthes  v.  Association   no 

Matte  son  v.  Tucker  131 

May   v.   Lewis    22 

McCampbell  v.  McCampbell..      5 

McCamey  v.  Cavender 92 

McCartney  v.  City   124 

McCaull  v.  Bruner  91 


U.  S.,  556  571 

Iowa,  547   213 

Minn.,  169 745 

Iowa,  220   570 

Iowa,  240  607 

Iowa,  47   454 

Ky.,  136 683 

Wis.,   531    242 

Mass.,  512 681 

Iowa,  644   35 

Iowa,  718   581 

Iowa,  724   465 

111.,  18   368 

Iowa,  434  571 

Iowa,  222   85 

Iowa,  511    727 

Ala.,  646  499 

Litt.,  92  15s 

Ga.,  254  98 

Iowa,  382   258 

Iowa,  214  16 


Cases  Cited. 

McClanahan  v.  McCIanahan.  129      Iowa,  411    

McCoy  V.  Railway  Co 44      Iowa,  424   

McCrum  v.  McCnim  127,      Iowa,  540   

McCuIlum  V.  McKenzic   ....  26      Iowa,  510   

McEl  fresh  v.  Kirkendall 36      Iowa,  224   

McElroy  v.  Buck  35      Mich.,  434 

McFarlane  v.  Grober  70      Ark.,  371   

McFarlane  v.  Moore   i      Tenn.,  32    

McGill  V.  Railway  Co 113      Iowa,  358 

McGill  V.  Pintsch  Comp.  Co. .  140      Iowa,  429   

McGinty  v.  City  of  Keokuk.  66      Iowa,  725   

McGowen  v.  Foresters   104      Wis.,    173    

McGowen  v.  Myers   60      Iowa,  256   74: 

Mcintosh  V.  Gibbs   74      Atl.  (N.J.)  708 

McKinley  v.  Railway  Co 44      Iowa,  314  

McLaughlin  v.  McLaughlin..  104      Cal.,  171    

McLeod  V.  Railway  Co 125      Iowa,  270   

McMath  V.   State    55      Ga.,  303  

McMorran  v.   Fitzgerald    . . .  106      Mich.,   649    

McMullin  V.  Wooley  ...'....  2      Lans.,  394  

McMurrin  v.  Rigby   80      Iowa,  322   

McNally  v.  McAndrew  98      Wis.,   62    

McNamee  v.  Carpenter 56      Iowa,  276   

McNicol  V.  Collins  30      Wash.,  318  

Medlar  v.  Hiatt  8      Ind.,  171   

Medway  v.  Medham  16      Mass.,  157  

Meier  v.  Way  136      Iowa,  302   

Memmert  V.  McKeen  112      Pa.,  315   

Mentzer  v.  Telegraph  Co. ...  93      Iowa,  752  

Merrit  v.  Torrance  129      Iowa,  310 

Metzgar  v.  Railway  Co 76      Iowa,  387   

Meyer  v.  Houck   85      Iowa,  319   

Meyer  v.  Insurance  Co 96      Iowa,  378   

Meyer  v.  Weiler  121      Iowa,  51   

Meyers  v.  Kirt  57      Iowa,  421    

Mickel  V.  Walraven  92      Iowa,  423   

Mier  v.  Phillips  Fuel  Co 130      Iowa,  570   

Miller  v.  Insurance  Co 34      Iowa,  222   

Miller  v.  State   68  Miss.,  221    

Millhiser  v.   Willard    96      Iowa,  327   

Milligan  v.  Davis 49  Iowa,   126   

Mills  V.  Board  135  Iowa,  525   

Minear  v.  Hogg 94  Iowa,  641    

Minor  v.  Rodgers  40      Conn.,  512 

Minneapolis  &  St.  L.  Ry.  Co. 

V.    Lindquist    1 19  Iowa,   146   


Minneapolis  &  St  L.  Ry.  Co. 

V.  Railway  Co Ii6  Iowa,  681    581 

Mitchell  V.  Harcourt 62  Iowa,  349  281 

Mock  V.  Watson 41  Iowa,  241    444 

Moers  v.  Martens  8  Abb.  Prac.  257 6n 

Mohr  V.  Parmlee  43  N.  Y.  Sup.  Ct.  320 747 

Mofiitt  V.  Chronicle  Co 107  Iowa,  407    348 

-  Moore  v.  Railway  gj  Iowa,  487  3^7 

Morbey  v.  Railway  Co 116  Iowa,  84  632 

Morgan  v.  Smith    11  111.,  194   745 

Morrill  V.  Mining  Co 10  Nev.,   125    38g 

Morris  v.  Peckham  51  Conn.,  128 288 

Morrison  v.  Hershire  32  Iowa,  271    499 

Morrison  v.  Railway  84  Iowa,  663   327 

Morrow  V.  Association   125  Iowa,  639  360 

Morrow  v.   Durant   140  Iowa,  437    S94 

Morse  V,  Town  of  Richmond  41  VL,  438  260 

Mosher  v.  Goodale  : 129  Iowa,  719  432 

Mott  V.  Palmer  1  N.  Y.,  574  748,  75* 

Moulton  V.  Aldricb  28  Kan.,  300    707 

Mt    Zton    Church    v.    Whit- 
more aj  Iowa,  138  533 

Mucci  V.  Houghton  89  Iowa,  608  714 

MuUer  v.  Knibbs  193  Mass.,  SS6 S** 

Mullen  V.  White 134  Iowa,  681    473 

Mundhenk  v.  Railway  Co....  57  Iowa,  718  247 

Musser  v.  Good 11  Serg.  &  R.,  247   332 

Mutual  Co.  V.  Brovm  30  N.  J.  Eq.,  193  64 

Mutual  Life  Ins.  Co.  v.  White  20  R.  1.,  457  683 

Myers  v.  Commonwealth 79  Pa.,  308   398 

Myers  v.  Davis  47  Iowa,  325   473 

Myers  v.  Kirt  84'  Iowa,  27  266 


Nally  V.  Nally 74  Ga..  669  682 

Nash  V.  Krehng  56  Pac,  262  290 

Naylor  v.  Railway  Co 53  Wis.,  661  644 

Nearpass  v.  Oilman   104  N.  Y..  506 97 

Neher  V.  Crawford  10  N.  M.,  725   ,, 332 

Nelson  v.  Wiley  Co a6  Wash.,  S48  647 

Nickelson  v.   Negley   71  Iowa,   546   278 

Noecker  v,  Wallingford 133  Iowa,  611    587 

Nolin  V.  Mayor 4  Yerg.  (Tenn.),  163  551 

Norman  v.  Norman   121  Cal.,  620  145 

Noyes  V.  Southworth  55  Mich.,    173    44 

Noyes  v.  State  46  Wis.,  250  322 


Cases  Citbd. 
O 


841 


Oakman  v.  Bclden 94 

O'Connor  V.  City  of  Fond  du 

Lac 109 

O'Connor  v.  Railway  Co.  ...  83 

O'DriscoU  v.  Faxon  156 

Ohirogg  V.  Smith   126 

O'Mara  v.  Railway  Co 140 

Ottumwa  V.  Chinn   75 

Ottumwa  V.  Zekind  95 

Ottumwa      Sav.      Bank      v. 

Ottiynwa 95 

Owen  Bros.  v.  Railway  Co...  139 


Paddelford  v.  Cook  74 

Page  V.  Wells  37 

Paige  V.  Woolen  Co 27 

Pantzar  v.  Mining  Co 99 

Park  V.   O'Brien    23 

Parkhill  v.  Town  of  Brighton   .61 

Parkhurst  v.  Masteller 57 

Parkinson  v.  Brandenburg  . .     35 
Parlin  O.  &  M.  Co.  v.  Daniel  iii 

Patterson  v.  Arthurs 9 

Patterson  v.  Mills 69 

Patterson  v.  Nicol  115 

Paulus  V.  Reed  121 

Payne  v.  Association 119 

Pearsalt  v.  Kingsland 3 

Peck  V.  Hutchinson 88 

Peebles  v.  State  68 

People  V.  Brown   no 

People  V.  Davis   56 

People  V.  Hamilton  62 

People  V.  Hildebrand  71 

People  V.  Irwin   *jy 

People  V.  Johnson  104 

People  V.  McCullough  11 

People  V.   Mott   34 

People  V.  Pierce 74 

People  V.  Smith  151 

Percival  v.  You  sling   120 

Perkins  v.  Perkins   116 

Peterson  v.  Express  Cq.  ....  in 


Me.,  a8o 506 

Wis.,  253    158 

Iowa,  IDS   293 

Mass.,  527 642 

Iowa,  247   461 

Iowa,   190  250 

Iowa,  405   341 

Iowa,  622   227 

Iowa,  176   270 

Iowa,  538   349 

Iowa,  433   281 

Mich.,  41S  547 

Vt,  48s   290 

N.  Y.,  368 642 

Conn.,  339 707 

Iowa,   103    22 

Iowa,  474   352 

Minn.,  294 158 

Iowa,  640   90 

Watts,  152 741 

Iowa,  755    367 

Iowa,  283   448 

Iowa,  224   89 

Iowa,  342   741 

Edw.  Ch.,  19s  499 

Iowa,  329   714 

Minn.,  221  - 397 

Mich.,  168 397 

N.  Y.,  103 624 

Cal.,  yj7  , 210 

Mich.,  313  397 

Cal.,  494   622 

N.  Y.,  213 397 

Mich.,  25  397 

Mich.,  80  397 

Mich.,  37  397 

Cal.,  619 624 

Iowa,  451    550 

Iowa,  261    loi 

Iowa,  572   ...•..••. 262 


843 


Ca8xs  Citsd. 


Pharr  v.  State 9 

Phillips  V.  Bdden 2 

Phillips  V.  Dewald   *..  79 

Pierce  v.  Houghton 122 

Pierson  v.  Lane  60 

Picrson  v.  Railroad  Co 127 

Piatt  V.  Railroad  Co 74 

Podarii  v.  Clark 118 

Polk  Co.  V.  Hieb 37 

Pomcroy  v.  Bell  118 

Pond  V.  Works   % . . . .  50 

Pool  V.  Napier  145 

Porter  v.  Briggs 38 

Powers  V.  Commonwealth   ..  114 

Powell  V.  Monson  3 

Prescott  V.  Trueman 4 

Pressor  v.  Hildebrand  23 

Preston  v.  Johnson 65 

Price  V.  Hobbs  47 

Prior  V.  Schmeiser  100 

Pryne  v.  Pryne   1 16 

Pumphrey  v.  Walker  75 

Purcel  V.  Hannibal  50 


Tex.  App.,  129  206 

£dw.  Ch.,  I  242 

Ga.,  732  707 

Iowa,  477   749 

Iowa,  60  4i 

Iowa,  13  380 

Iowa,  124  555 

Iowa,  264 311,  458 

Iowa,  361    266 

Cal.,  63s  333,  334 

Iowa,  605   499 

Iowa,  699 311,  458 

Iowa,  166   371 

Ky.,  237  624 

Mason,  347  589 

Mass.,  627 746 

Iowa,  483   586 

Iowa,  285   37^ 

Md.,  359   588 

Iowa,  299   734 

Iowa,  82   61 

Iowa,  408   632 

Mo.,  504   744 


Queens  Ins.  Co.  v.  Hudnut..      8  Ind.  App.,  22  77.84 

Queeny  v.  Railway  Co 12  Iowa,  522   644 

Quick  V.  Brenner loi  Ind.,  230   588 

Quick  V.  Taylor  113  Ind.,  540  744 


Railway  Co.  v.  Fox  113 

Railroad  Co.  v.  Hanken 140 

Railway  Co.  v.  Holcomb 9 

Railroad  Co.  v.  Spratt  12 

Railroad  Co.  v.  Whitney 143 

Railroad  Co.  v.  Williams  ....  61 

Railway  Co.  v.  Woodard 164 

Rainsbarger  v.   Masonic  Aid 

Assn 96 

Rambousek  v.  Mystic  Toilers  119 

Raper  v.  Sanders  21 

Rea  V.  Winkler 5 

Reed  v.  City  of  Cedar 


111.  App.,  180  356 

Iowa,  372  411 

Ind.  App.,  198 647 

Fla.,  26  499 

Iowa,  516  360 

Neb.,  608  356 

Ind.,  360  356 

Iowa,  216  685 

Iowa,  263 686 

Grat.,  00  499 

Lans.  (N.  Y.),  196 747 


Rapids 


137   Iowa,  107 


38 


Cases  Citbd. 


843 


Reed  v.  Reed  6 

Reese  v.  Shutte  133 

Reeves  v.  Southern  Ry.  Co...  121 

Reichart  v.  Wilhelm  83 

Reichelt  v.  Seal  76 

Reilly  v.  Reilly  135 

Repplier  v.  Buck  5 

Rhea   v.   Tucker    56 

Rhodes  v.  Cook  122 

Rich  V.  Moore  114 

Richardson  v.  Railroad  Co...  8 

Riddel  v.  Germantown 117 

Ritzema  v.  Brick  Co 152 

Robard  v.  Northam   17 

Roberts  v.  Levy 3 

Robinson  v.  Gould 26 

Robinson  v.  Luther   140 

Robinson  v.  Railway   73 

Robinson  v.   Western   Union 

Tel.   Co 68 

Rodgers  v.  Benton   39 

Rodgers  v.  Bonner  45 

Rogers  v.  Voss   6 

Rolph  v.  Fargo   7 

Ross  v.  Brotherhood   120 

Ross  V.  Munzenmaier 118 

Rosseau  v.  Rouss  179 

Rosenberger  v.  Coram 118 

Rothrock  v.  Cedar  Rapids. . .  128 

Rough  V.  Commonwealth  ...  78 
Rowell  V.  Western  Union  Tel. 

Co 75 

Rue  V.  King   74 

Rumph  V.  State  61 

Russell  V.  Insurance  Co 100 

Russ  V.   Steele  40 

S 

Sale  V.   Church    62 

Salinger  v:  Telegraph  Co 147 

Sauer  v.  Nehls  121 

Sawyer  v.  Botti  147 

Sawyer  v.  Hutchinson,  Judge  149 

Sawyer  v.  Hutchinson,  Judge  149 

Sawyer  v.  Termohlen   144 

Sawyer  v.  Oliver,  Judge  ....  144 


Ind.  App.,  317  506 

Iowa,  681    126 

Ga.,  561   123 

Iowa,  510  90 

Iowa,  276   503 

Iowa,  440  61 

B.  Mon.,  96 499 

Ala.,  450   331,  333 

Iowa,  336  550 

Iowa,  80  618 

Iowa,  260  123 

N.  C.  387  325 

Mich.,   75    .645 

N.  C,  173 155 

Abb.  Prac.  311    747 

Iowa,  89  91 

Iowa,  723   554 

Iowa,  506  333 

S.  W.  (Ky.),  656 232 

Minn.,  39   489 

N.  Y.,  379 444 

Iowa,  405   68 

N.  D.,  640 38 

Iowa,  692   85 

Iowa,  326   S.  6,  9 

N.  Y..438 98 

Pa.,'77  ..: 398 

Iowa,  252  383,  377 

Pa.,  495 397 

Tex.,  26 232 

Iowa,  288   6 

Ga.,  20  226 

Minn.,  528 84 

Vt,  310 745,  747 

Iowa,  26  533 

Iowa,  484   360 

Iowa,  184  242 

Iowa,  453   304 

Iowa,  93   124 

Iowa,  449   600 

Iowa,  247   461 

Iowa,  382   610 


844 


Cases  Cited. 


Schmidt  v.  Dubuque 136 

Schminkey  v.  Sinclair  &  Co..  137 

Schfiee  v.  Dubuque  122 

Schollmeier  v.  Schocndelcn . .     78 

Schulte  V.  Railroad  114 

Schultz  V.  Cremer  59 

Scott  V.  Burnight   131 

Scrivens  v.  Savings  Bank...  166 

Sccor  V.  State 118 

Seerley  v.  Satter  68 

Selensky  v.  Railway  120 

Sexton  V.  Peck  48 

Shannon  v.  Frost 3 

Shea  V.  Ottumwa 67 

Shcchy  V.  Scott  128 

Shellito  V.  Sampson  61 

Shelly  V.  Smith   97 

Shepard  v.  Railway  Co JJ 

Sherwin  v.  Maben  78 

Sherwood  v.  Johnson 28 

Shuman  v.  Ancient  Order  of 

United   Workmen    no 

Sieverts  v.  Association   95 

Simcoke  v.  Ancient  Order  of 

United   Workmen    84 

Simonc  v.  Kirk   173 

Singer  Co.  v.  Beaucauge   ...      8 

Skinner  v.  Crawford   54 

Slocumb  V.  Railway  57 

Smeaton  v.  Cole   120 

Smith  V.  Addleman  5 

Smith  V.  Bricker   86 

Smith  V.  Davis  44 

Smith  V.  Lull   115 

Smith  V.  McKitterick  51 

Smith  V.  Smith 132 

Smith  V.  Sprague 40 

Smothers  v.   Hanks    34 

Snodgrass   v.    Mc  Daniel    ....  144 

Snyder  v.  Closson 84 

Snyder  v.  Snyder   75 

SpafFord  v.  Warren   47 

Sparkman  v.  Western  Union 

Tel.  Co 130 

Spelman  v.  Gill   75 

Spencer  v.  Railway  Co 132 

Spengler  v.  Spengler   65 


Iowa,  402 14 

Iowa,   130   642 

Iowa,  459 256.  258 

Iowa,  426 367,  368 

Iowa,  89  632,  638 

Iowa,   182   632 

Iowa,  507   433 

Mass.,  255  368 

Wis.,  621    397 

Iowa,  376   130 

Iowa,   113   213 

Iowa,  250   8 

B.  Mon.,  253   532 

Iowa,  39 414 

Iowa,  551 319 

Iowa,  40   281 

Iowa,  259   5 

Iowa,  54   352 

Iowa,  467   371 

Ind.  App.,  277  745 

Iowa,  642  68q^  681 

Iowa,  710   85 

Iowa,  383   681 

N.  Y.,  7 647 

Q.  L.  R.,  354 123 

Iowa,   119   323 

Iowa,  675    414 

Iowa,  368   116 

Blackf.,  406   588 

Iowa,  285    220 

Kan.,   362    745 

N.  W.  (Neb.),  1002  91 

Iowa,  548   152 

Iowa,  701    475 

Vt.,  43   745 

Iowa,  286 714 

Iowa,  674   , 581 

Iowa,   184   227 

Iowa,  255    474 

Iowa,  47  60,  62 

N.  C,  447 232, 

Iowa,  717 497 

Iowa,  132  486 

N.  J.  Eq.,  176  683 


Oases  C 

Spensley  v.  Insurance  Co —  54 

Spinney  v.  Downing 108 

Spurgin  v.  Bowers   82 

Spurr  V.  Andrews 6 

Stambaugh  v.  Smith  23 

Stanley  v.  Railway 119 

State  V.  Anderson   13 

State  V.  Anslinger  171 

State  V.  Bair  92 

State  V.  Bair  112 

State  V.  Barkley 129 

State  V.  Becht r.  23      J 

State  V.  Board  of  Comrs 14      ( 

State  V.  Bowman   78      1 

State  V.  Bright  105      3 

State  V.  Bruce 48      ] 

State  V.   Caine    134      ^ 

State  V.  Carter  9      • 

State  V.  Casavant 64      '' 

State  V.  Chingren 105      J 

State  V.  Clark  , 141       ^ 

State  V.  Crawford  66      1 

State  V.  Crofford  133      1 

State  V.  Crofford  121       ] 

State  V.  Desmond 109 

State  V.  Donahue  120 

State  V.  Donovan  75 

State  V.  Dudley 147 

State  V.  Edmonds   127 

State  V.  Egbert  •.  125 

State  V.  Feingold  TJ 

State  V.  Felter 32 

State  V.  Fogerty 105 

State  V.  Frahm  109 

State  V.  Gaston   '. 96 

State  V.  Geddes   42 

State  V.  Gifford   iii 

State  V.  Hanks  39 

State  V.  Hathaway 100 

State  V.  Hayes  67 

State  V.  Heath   125 

State  V.  Helvin  65 

State  V.  Hemrick  62 

State  V.  House  108 

State  V.  Hubbell 137 

State  V.  Hutchinson,  Judge...  95 

State  V.  Illsley 81 


846 


Cases  Citkd. 


State 

V. 

State 

V. 

Sute 

V. 

State 

V. 

State 

V. 

State 

V. 

State 

V. 

State 

V. 

State 

V. 

State 

y. 

State 

V. 

State 

V. 

State 

V. 

State 

V. 

Sute 

V. 

Sute 

V. 

Sute 

V. 

Sute 

V. 

State 

V. 

State 

V. 

Sute 

V. 

State 

V. 

State 

V. 

Sute 

V. 

Sute 

V. 

Sute 

V. 

State 

V. 

State 

V. 

Sute 

V. 

Sute 

V. 

State 

V. 

State 

V. 

State 

V. 

Sute 

V. 

State 

V. 

State 

V. 

State 

V. 

State 

V. 

State 

V. 

State 

V. 

State 

V. 

State 

V. 

State 

V. 

State 

V. 

State 

V. 

Sute 

V. 

State 

V. 

Johnson 2g 

Johnson 114 

Jones 64 

Jones 70 

King  117 

Kirkpatrick  63 

Kuhn  117 

Lightfoot  107 

McDevitt  69 

McGce 81 

Mclntire 89 

Miller  65 

Miller  ia6 

Mosher 78 

Mounts  36 

Mushrush 97 

Nadal 69 

Newhouse  ii5 

Norman I35 

Novak  109 

O'Brien  81 

Oliver  20 

Porter  105 

Pugsley 75 

Raili'oad  Co $2 

Red  S3 

Richards  33 

Robbins 106 

Rooney  I33 

Rutledge I35 

Schulcr  109 

Seery 129 

Seevers  108 

Snider ii9 

Soper 16 

Stcidlcy 133 

Stevens  67 

Sullivan 35 

Symens  138 

Teeter 69 

Thompson   95 

Thompson  9 

Walker  124 

Warner 100 

Wacson  ia6 

Watson  102 

Weaver 57 


La,  Ann.,  717 397 

Pac  (Kan.),  39© 423 

owa,  349  209 

owa,  505   423 

owa,  484  ^99 

owa,  554  204 

owa,  216  204 

owa,  344  206 

owa,  549  540 


owa, 
owa. 


17 
139 


620 
205 


owa,  65   206 

owa,  541   423 

owa,  321   423 

W.  Va.,  179  69 

owa,  444  621 

owa,  483   206 

owa,  173   •. 205 

owa,  483   2p5 

owa,  717   209 

owa,  93   io4 

Mont,  318   397 

owa,  677   422 

owa,  742   205 

N.  H.,  549 16 

owa,  70  204 

owa,  420  538 

owa,  688 236,  237 

owa,  416  612 

owa,  581    558 

owa,  112  461 

owa,  259  205 

owa,  738  206 

owa,  15   540 

Me.,  293 226 

owa,  31    236 

owa,  557  206 

La.  Ann.,  844 397 

owa,  113   538 

owa,  717  204 

owa,  4^4  422,  423 

owa,  188  578 

owa,  414 620,  621,  623 

owa,  260  578 

owa,  321   204 

owa,  654  204 

owa,  730  622 


Casbb  Cited. 


847 


State  V.  Wilhite  132 

State  V.  Williams 173 

State  V.  Winstrand  37 

Steele  v.  Grahl-Peterson  Co..  13s 

Stewart  v.  Hanson  35 

Stires  v.   Stires   5 

Stockman  v.  Whitmore 140 

Stomne  v.  Han  ford  G> 108 

Strayer  v.  Stone  47 

Strothers  v.  Woodcox  142 

Studwell  V.  Cook 38 

Stutsman  v.  Burlington 127 

Stutsman  v.  Sharpless  125 

Supreme  Conclave  v.  Capella    41 
Supreme  Council  v.  Murphy.     65 

Sutcliffe  V.  Assn 119 

Swanson  v.  Lafayette  134 

Swanson  v.  Railway  Co 68 

Swartwood  v.  Chance  131 

Sweet  V.  Irwin  54 

Swinney  v.  Express  Co 144 

Sylvester  v.  Town  of  Casey,  no 


Taraldson  v.  Lime  Springs...  92 

Tasker  v.  Stanley  153 

Tattan  v.  Detroit  128 

Teague  v.  Whaley  20 

Templin  v.  Town  of  Boone..  127 

Thayer  v.  Coal  Co 129 

Thode  V.   Spofford   6$ 

Thomas  v.  Thomas   73 

Thompson  v.  District   102 

Thompson  v.  Insurance  Co...  136 

Thompson  v.  Keokuk   61 

Thompson  v.  Morrow  5 

Thompson  v.  Savage   47 

Thomburg  v.  Dosher 32 

Thorp  V.   Thorp    90 

Titsworth  v.  Titsworth  40 

Tod  V.  Crisman  123 

Todd  V.  Vaughn 90 

Town  of  Rushville  v.  Adams  107 

Townsend  v.  Blanchard 117 

Town  send  v.  Townsend 128 

Townsend  v.  Weld  8 


Iowa,  226 422,  423 

Ind.,  414  72 

Iowa,  no  422 

Iowa,  418  380 

Me.,  509   624 

N.  J.  Eq.,  224  155 

Iowa,  378   371 

Iowa,  137   381 

Iowa,  333   242 

Iowa,  648 216,  217,  218,  219 

Conn.,  549 332 

Iowa,  566  38 

Iowa,  337  S13 

Fed.,  I   680 

N.  J.  Eq.,  60 683 

Iowa,  220  383 

Ind.,  625   644 

Minn.,   184    644 

Iowa,  714   126 

Iowa,   loi    18 

Iowa,  342   356 

Iowa,  256   22 

Iowa,  189  414 

Mass.,  148 506 

Mich.,   650    257 

Ind.  App.,  26 745 

Iowa,  91    22 

Iowa,  550 256,  258 

Iowa,  294   8 

Iowa,  657   474 

Iowa,  94  69 

U.  S.,  287  84 

Iowa,  187  327 

Serg.  &  R.,  289  589 

Iowa,  522  8 

Fed.,  810  589 

N.  Y.,  602 145 

Kan.,  571    683 

Iowa,  701    604 

Hun,  70 315 

Ind.,  475   260 

Iowa,  2l^  61 

Iowa,  621    loi 

Mass.,  146 758 


Trimble  v.  Marshall  66  Iowa,  233   148 

Trowbridge  v.  Sypher  55  Iowa,  352  444 

Tuclcer  V.  Tucker  138  Iowa,  344  367,  369 

Tucker  v.  Tucker 74  Miss..  93  505 

Tyrrel  v.  Cain 128  N.  W.  (Iowa),  536 376 


Ulbrecht  v.  Keokuk 124      Iowa,  1    356 

United  Slates  V.  Babcock....      3      Dill.,  581 622 

United  States  v.  Williams. . ,    28      Fed.  Case,  677 69 


Vanncst  v.  Fleming  79  Iowa,  641    554,  727,  728 

Van     Norman     v.     Modern 

Brotherhood  .  134  Iowa,  575   686 

Van  Voorhis  v.  Bnitnall  ...    86  N.  Y,  18 146 

Van    Wagner    v.    Van    Nor- 

strand  19  Iowa.  422 744,  749,'  750.  752 

Vataw  V.  Diehl   62  Iowa,  676  381 

Vohs  V.   Shorthill    124  Iowa,  471    381 

Volquard s en  V.  Telephone  Co.  148  Iowa,  77  483 

Vorse  V.  Insurance  Co 119  Iowa,  SS5   84 


Wacha  v.  Brown  87      Iowa,  432   323 

Wachendorf  v.  Lancaster  ...    61      Iowa,  509  242 

Wagner  v.  Bissell  3      Iowa,  396   41 

Waldum  v.  Homestead 119      Wis.,  31a    681 

Wales  V.  Holden  aog      Mo.,  552   91 

Walker  v.  Conant  6s      Mich.,    194    375 

Walker  v.  Greentree  12      N.  C,  ^   333 

Walling  V.  Thomas  133      Ala.,  430  220 

Wandell  v.  Mystic  Toilers. . .  130      Iowa,  639  680.  681 

Ward  V.  Marshalltown  L.  P. 

&  Ry.  Co 132      Iowa,  578   708 

Ward  V.  Railway  97      Iowa,  50   214 

Ward  V.  Thompson  '    48      Iowa,  588   709 

Ward's  Will    70      Wis.,  251    44 

Warner  v,  Hamill  134      Iowa,  279  471 

Waterloo    v.    Waterloo    Ry. 

Co.  149      Iowa,  129 340 

Watson  V.  Dilts 116      Iowa.  249  353 

Wafson  V.  Jones  13      Wall.,  679  , 53a 

Watson  V.  Richmond  91      Ga.,  232 123 


Cases  Cited. 


849 


Watt  V.  Cranberry  Co 63 

Webb  V.  Webb  130 

Weeks  v.  Haas   3 

Weise  v.  Grove   123 

Weiss  V.  Binnian  178 

Weitz  V.  Ind.  Dist 79 

Wells  V.   Given    126 

Welch  V.  Carlucci  Stone  Co..  215 

Welch  V.  McGarth 59 

Wenger  v.  Thompson 128 

Wetherbee  v.  Bennett 2 

Wescott  V.  Sioux  City  141 

West  V.  West  90 

Western    Union    Tel.    Co.    v. 

Crocker 135 

Western   Union   Tel.    Co.    v. 

Edmundson 91 

Western    Union    Tel.    Co.    v. 

Hill 163 

Western    Union    Tel.    Co.    v. 

Hollingsworth 83 

Western    Union    Tel.    Co.    v, 

Hollingsworth 11 

Western    Union    Tel.    Co.    v. 

McCaull 115 

Western    Union    Tel.    Co.   v. 

McIIvoy 107 

Western    Union    Tel.    Co.   v. 

Parsley 121 

Western    Union    Tel.    Co.    v. 

Robinson 97 

Western   Union    Tel.    Co.    v. 

Shaw 33 

Western    Union    Tel.    Co.    v. 

Shenep  83 

Western   Union    Tel.    Co.    v. 

Smith  8s 

Western    Union    Tel.    Co.    v. 

Young 133 

Wharton  v.  Stevens 84 

Wheelan  v.  Railway  Co 85 

Whitbeck  v.  Cook  15 

Whitney  v.  Johnson   135 

Whitman  v.  Foley  125 

Whitsell  v.  Hill  loi 

Wickersham  v.  Orr 9 

Wilberding  v.  Dubuque ill 

t  ^    Vol.  151  I  A. —54. 


Iowa,  730   288 

Iowa,  457   91 

Watts  fie  S.,  520  98 

Iowa,  589   220 

111.,  241    745 

Iowa,  423   • 289 

Iowa,  343   606 

Pa.,  35  644 

Iowa,  519   148 

Iowa,  750   571 

Allen,  428  747 

Iowa,  459   473 

Iowa,  41 211 

Ala.,  492   230 

Tex.,  206  232 

Ala.,  18   616 

Ark.,   39    231 

L.  R.  A.  (N.  S.),  497 232 

Tenn.,   99    232 

Ky.,  633  232 

S.  W.   (Tex.),  226   616 

Tenn.,  638    231 

Tex.  Civ.  App.,  595  615 

Ark.,   476    232 


Fed.,    405 


83 


S.  W.  (Tex.),  S13  615 

Iowa,   107    728 

Iowa,    167    695 

Johns.  Ch.,  483   741,746 

Iowa,  620   432 

N.  Y.,  651    98 

low^a,  629    714 

Iowa,  66   752 

Iowa,  484 710 


860 


Ca8S8    CiTBXK 


Wilbur  V.  Railway  G> ii6 

Wilkie  V.  Sassen  1^3 

WiUis  V.  Smyth  91 

Willis  V.  Western  Union  TeL 

Co 69 

Wilson  v^  G)chran  46 

Wilson  V.  Nichols  72 

Wilson  V.  Weel  99 

Winkleman  v.  Winkleman...  79 

Wiseman  v.  Lyman 7 

Withrow  V.  Walker  81 

Whitney  v.  Milwaukee 65 

Wolf  V.  Nauman  Co 128 

Wood  V.  American  Yeomen..  148 

Woodring  v.  Rooney 121 

Woodrow  V.  Hawring 105 

Woods  V.  Edwards  19 

Woodward  v.  Barr 128 

Worcester    Railway    Co.    v. 

Commissioners 118 

Works  V.  Bristol  Co 170 

Wright  V.  I.  &  M.  Tel.  Co...  20 

Wright  V.  Keithler  7 

Wright  V.  McCormick 22 

Wyland  v.  Mendel  78 


Iowa,  6s  570 

Iowa,  421   432 

N.  Y.,  297 3fc 

S.  C,  531  ^i 

Pa,.  229  745 

Conn.,  173 324 

Va,  353 64 

Iowa,  319  60 

Mass.,  286 315 

Iowa,  651   571 

Wis.,  409   708 

Iowa,  261    376 

Iowa,  400  ^3 

Iowa,  595   124 

Ala.,  240  547 

Johns.  (N.  Y.),  205 ^ 

Iowa,  727  571 

Mass.,  561  604 

Mass.,  528 269 

Iowa,  19s   709 

Iowa,  92  323 

Iowa,  545  500 

Iowa,  739  581 


Yancey  v.  Tatlock 93 

Young  V.  Gormlcy  119 

Young  V.  Young 8 

Youngerman  v.  Board  of  Su- 
pervisors   no 


Iowa,  386  749 

Iowa,  546  506 

Wash.,  81   507 

Iowa,  731   486 


Zerbe  v.  Reigart 42      Iowa,  229  98 

Zinzer   v.    Board   of    Super- 
visors    137      Iowa,  660  188,  192,  196 


STATUTES  CITED,  CONSTRUED,  ETC., 

IN  THE  OPINIONS  REPORTED  IN  THIS  VOLUME. 


Constitution  of  United  States.         Acts  33rd  General  Assembly. 


Article  4,  Section  2 602 

Fourteenth  Amendment 602 

Constitution  of  Iowa. 

Article  i,  Section  i  601 

Article  i,  Section  6 601 

Article  i,  Section  9 601 

Article  i,  Section  18 738 

Acts  20th  General  Assembly. 
Chapter  104  388 

Acts  23rd  General  Assembly. 
Chapter  i8»  Section  13  156 

Acts  29th  General  Assembly. 
Chapter  81,  Section  2  ...386,  387 

Acts  30th  General  Assembly. 

Chapter  68,  Section  2 185 

Chapter  68,  Sections  i,  2 187 

Chapter  68 188,  737 

Acta  32nd  General  Assembly. 


Chapter  94,  Sec.  1..185,  187,  188 
Chapter  48 257,  258 


Chapter  64  257 

Chapter  118  53 

Chapter  142   66,  t^7 

Chapter  227  396 

Code  1873. 

Section  457 137 

Section  2582 123 

Code  Supp.»  1907. 

Section  261    121 

Section  792-a  36 

Section  1467-a   S93i  594 

Section   1467-d    593 

Section  1469-e   593i  594 

Section  i475-a   59i>  596 

Section   1907    497 

Sections   1908,   i909-ai3-a23..  191 

Section  1989-ai  737 

Section  i989-a2   53,  185 

Sections  1989-33-35 49,  186 

Section  1989-34 737.  738 

Sections  1989-34-37  744 

Sections  1989-36-314  54 

Section  1989-36   188,  195 

Sections  1989-321-325-340  ...  743 

Section  1989-S3  728 

Section  2033-b  386,387 

Section  2461-3 466 

Sections  3060-31-33  180 


851 


Section  3060-as  tSi 

Section  3C*o-a8  '79 

Sections  3060-3 1 7-a£3-att  ...  281 

Section  3060-341   179 

Sections  3276,  3279 42 

Code  1897. 

Title  7,  Chapter  4  594 

Section  48,  Para.  23  157 

Section  534 323 

Section  538 3=4 

Section  696  341 

Section  700  222 

Section  71 1  138 

Sections    955,   9S6.    95a    964. 

989,  1000,  1023,  1053 258 

Section  1051  256 

^Section  1445  4 

Section  1448 S 

Section    1940    187 

Section  2055  245,  246 

Section  2072.386.  387.388,389.  39° 

Section  2382  304 

Section  2412  461 

Section  2433  266 


Section  2455  164 

Section  2579 421 

Section  2923  490 

Section  2974   60,  61 

Section  3157  88 

Section  3270.  3379   45 

Section  3271  153 

Section  3276 42 

Section  3324 472 

Sections  3343.  3347.  33*8 445 

Section  3366  443 

Section   3447    246 

Sections  3462,  3594   428 

Section  3497  123 

Section  3S4I  348 

Section  3564 19 

Section  3627 18 

Section  3640 24 

Sections  3662.  3671    332 

Sections  3725-6-7-8   630 

Section  4106  270 

Section  4468  601,  605 

Section  4604 96 

Section  4661  328 

Section  5463  224 

Section  5485  204 


■ta-  ;x^' 


'J 


